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Presidential  Documents 

Title  3— 

The  President 

Presidential  Determination  No.  93-31  of  July  14,  1993 

Military  Sales  of  Depleted  Uranium  Ammunition 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 


Pursuant  to  the  authority  vested  in  me  by  Section  551  of  the  Foreign  Oper¬ 
ations,  Export  Financing,  and  Related  Programs  Appropriations  Act,  1993 
(Public  Law  No.  102-391),  I  hereby  determine  that,  notwithstanding  the 
limitations  of  that  section  of  law.  it  is  in  the  national  security  interest 
of  the  United  States  to  allow  funds  provided  in  the  above-mentioned  or 
any  other  Act  to  be  made  available  to  facilitate  the  sale  of  M-829  depleted 
uranium  antitank  ammunition  to  Sweden. 

You  are  hereby  authorized  and  directed  tu  transmit  this  determination  to 
Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  July  14,  1993. 

[FR  Doc.  93-18141 
Filed  7-26-93;  2:28  pm] 

Billing  code  4710-10-M 
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Presidential  Documents 


Presidential  Determination  No.  93-32  of  July  19,  1993 

Certification  of  Free,  Fair,  and  Democratic  Elections  in 
Angola  Under  Section  842  of  Public  Law  102-484 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Public  Law  102-484,  section 
842,  I  hereby  certify  that  free,  fair,  and  democratic  elections  have  taken 
place  in  Angola. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  July  19,  1993. 

[FR  Doc.  9S-18142 
Filed  7-26-93;  2:29  pm) 

Billing  code  4710-10-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
applicability  and  legal  effect  nwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urrder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12CFRPart  614 
RIN  3052-AB35 

Loan  Policies  and  Operations;  Lending 
Limits 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  regulations  relating  to 
lending  limits.  The  Agricultural  Credit 
Act  of  1987 » (1987  Act),  authorized  the 
creation  of  new  corporate  entities  from 
mandatory  and  voluntary  mergers  and 
the  transfer  of  long-term  real  estate 
lending  authorities  fi'om  Farm  Credit 
Banks  (FCBs)  to  certain  associations  and 
directed  the  FCA  to  reconcile  the 
authorities  of  the  resulting  institutions. 
These  changes  required  amendments  to 
FCA  regulations  to  reflect  the  structural 
changes  and  tlie  lending  authorities  of 
the  new  entities.  Other  provisions  of  the 
regulations  6u«  amended  to  make 
conforming  chemges  and  to  eliminate  a 
number  of  FCA  prior  approvals 
including  provisions  relating  to  lending 
limits. 

The  final  regulations  on  lending 
limits  contain  a  limit  on  extensions  of 
credit  to  a  single  borrower  of  25  percent 
of  capital  for  all  Farm  Credit  System 
(FCS  or  System)  direct  lender 
institutions,  except  banks  for 
cooperatives  (BCs).  It  provides  for 
exceptions  to  the  lending  limitation  and 
rules  for  the  attribution  of  loans  to 
separate  but  related  borrowers  for  the 
purpose  of  making  "single  borrower" 
determinations.  Tbe  FCA  believes  that 
limiting  the  amount  that  can  be  lent  to 
any  one  borrower  or  a  group  of  related 
borrowers  is  an  effective  way  to  control 
concentrations  of  risk  in  a  lending 
> 

iPub.  L  No.  100-233, 101  SUt  1568  (1988). 


institution  and  limit  the  amoimt  of  risk 
to  an  institution's  capital  arising  from 
losses  incurred  by  large  “single  credits." 
EFFECTIVE  DATE:  These  final  regulations 
shall  become  effective  on  January  1, 
1994,  or  upon  the  expiration  of  30  days 
after  publication  during  which  either  or 
both  Houses  of  Congress  are  in  session, 
whichever  is  later.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Carpenter,  Senior  Policy 
Analyst,  Regulation  Development 
Division,  Office  of  Examination.  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498,  TDD 
(703) 883-4444, 
or 

Gary  L.  Norton.  Assistant  General 
Coimsel,  Regulatory  Operations 
Division.  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

Lending  limit  regulations  were 
originally  included  as  part  of  the 
Eligibility /Lending  Authorities 
regulations  proposed  on  November  3, 
1988, 53  FR  44438.  The  amendments 
were  removed  from  the  regulations  prior 
to  their  adoption  and  were  reproposed, 
along  with  appraisal  and  loan  purchase 
and  sale  regulations,  on  January  23, 
1991,  56  FR  2452.  The  comment  period 
on  the  reproposed  regulations  ended  on 
March  25, 1991.  The  FCA  received 
approximately  430  letters  in  response  to 
the  published  reproposed  regulations.  A 
substantial  number  of  the  comment 
letters  expressed  concern  about  the 
potential  impact  of  the  lending  limits 
and  appraisal  requirements  of  the 
reproposed  regulations.  The  FCA 
published  a  Notice  of  Public  Hearings 
on  May  10, 1991,  56  FR  21637,  to 
provide  an  opportunity  for  System 
borrowers,  institutions,  and  other 
interested  parties  to  state  their  views 
and  to  offer  constructive  suggestions  on 
issues  of  concern  in  the  reproposed 
regulations.  The  Notice  of  Public 
Hearings  contained  a  solicitation  of 
comments  on  specific  topics.  It  also 
clarified  the  application  of  specific  rules 
relating  to  attribution  (§  614.4358(a)(1)) 
and  nonconforming  loans  (§  614.4359) 
that  were  used  to  compute  lending 


limits  under  the  reproposed  regulations. 
Testimony  was  presented  by  121 
individu^  during  the  4  days  of  the 
public  hearings;  94  comment  letters 
responded  to  questions  raised  in  the 
Notice  and  at  the  hearings;  and  85 
additional  letters  were  received  during 
the  public  hearing  comment  period 
which  ended  on  July  31, 1991. 
Subsequent  to  the  close  of  the  public 
hearing  comment  period  the  loan 
purchase  and  sale  and  collateral 
evaluation  requirement  portions  of  the 
reproposed  regulations  were  separated 
from  the  lending  limit  regulations  and 
later  adopted  by  the  FCA  Board  as  final 
regulations  (57  FR  38237,  August  24, 
1992)  and  (57  FR  54683,  November  20. 
1992). 

All  comments  received  after 
publication  of  the  reproposed 
regulations,  as  well  as  all  documents, 
testimony,  and  comments  relating  to  the 
public  hearings,  were  considered  by  the 
FCA  in  the  development  of  the  final 
regulations.  The  significant  changes  to 
the  reproposed  regulations,  including 
any  comments  received  on  the  subject 
matter,  are  explained  below  in  the 
Summary  of  Comments  and  in  the 
Section-by-Section  Discussion  of 
Changes  preceding  the  affected  part  of 
title  12  of  the  Code  of  Federal 
Regulations.  Finally,  the  FCA  made 
technical  corrections  to  the  regulations 
designed  to  shorten  them  and  enhance 
their  readability. 

The  FCA  Board  recognizes  the 
importance  of  this  topic  to  the  business 
operations  of  the  institutions  and 
acknowledges  the  high  level  of  concern 
about  the  content  of  these  final 
regulations.  Some  commenters  have 
continued  to  request  that  the  Board 
repropose  rather  than  adopt  the 
regulations  in  the  form  published  today. 
The  Board  desires  to  be  responsive  to 
the  concerns  of  the  FCS  institutions,  yet 
must  be  aware  of  the  time  and  costs 
involved  in  reproposing  the  regulations 
and  the  operational  constraints  that 
could  be  placed  on  the  institutions  in 
the  absence  of  the  final  regulations.  The 
Board  has  established  an  effective  date 
for  these  regulations  of  January  1, 1994. 
The  Board  believes  that  with  the 
delayed  effective  date  the  public  will 
have  ample  opportunity  to  further 
review  the  regulations  and  bring  any 
observations  to  the  Board's  attention 
prior  to  the  effective  date  of  the 
regulations.  As  always,  the  Board  will 
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consider  requests  for  further 
clarification  or  amendments  to  the 
regulations  prior  to  or  after  their 
eHective  date. 

n.  Other  Financial  Institutions  (OFIs) 

Several  OFIs  inouired  as  to  whether 
they  were  required  to  comply  with  the 
provisions  of  the  lending  limits 
regulations.  The  OFIs  stated  that  such 
compliance  would  be  detrimental  to 
their  ability  to  do  business. 

Alternatively,  conunents  were  received 
from  several  production  credit 
associations  (PCAs)  objecting  to  the 
OFIs  not  being  subject  to  the 
requirements  of  the  lending  limits 
reflations. 

The  FCA  noted  during  its  public 
hearings  that  the  lending  limits 
regulations  do  not  apply  to  the  OFIs. 

The  OFIs  obtain  their  financing  under 
arrangements  with  FCBs.  The  FCA  has 
authority  to  regulate  the  discovmt 
relationship  between  the  OFIs  and  the 
FCBs.  However,  unlike  its  regulatwy 
authority  ovw  the  FCS  associations,  the 
FCA  does  not  have  direct  regulatory 
authority  over  the  OFIs.  It  is  the  FCA’s 
position  that  an  OFI’s  lending  limit 
should  be  addressed  in  the  financing 
agreement  between  the  FCB  and  the 
OFL  The  FCB,  imder  its  lending  policies 
and  the  terms  and  conditions  of  ^e 
financing  agreement,  may  require 
lending  criteria  to  comply  with  the 
requirements  of  the  PCA's  Imtding 
limits  regulations.  FCBs  are  subject  to 
the  lending  limits  regulations  and, 
therefore,  are  restricted  by  the 
regulations  from  extending  more  than 
the  percent  of  their  lending  limit  base 
established  in  the  regulations  to  any 
“single  borrower,"  whether  such  loans 
are  discounted  from  an  association  or  an 

on. 

m.  Subpart  J — Lending  Limits 
/t.  Summary  of  Comments 
1.  Computation  of  Lending  Limits 

The  reproposed  regulations  based  the 
calculation  of  lending  limits  on 
permanent  capitaL  eliminating  any 
double-counted  capital  and  including 
stock  protected  under  section  4.9A  of 
the  Farm  Credit  Act  of  1971,  as 
amended  (Act),  until  January  1, 1998. 
The  final  regulations  have  substituted 
the  term  “lending  limit  base"  for  the 
term  “capital"  tl^ughout  the 
regulations,  to  avoid  confusion 
regarding  the  base  against  which 
institutions  can  extend  credit  There  is 
no  significant  difference  in  the  net 
computation  between  the  existing  and 
the  final  regulations. 

The  lending  limit  base  is  comprised  of 
an  institution’s  permanent  capital,  as 


defined  in  §  615.5201(h)  of  this  chapter. 
As  defined,  permanent  capital  includes 
all  capital  except  stock  and  other 
equities  that  may  be  retired  on  the 
repayment  of  the  holder’s  loan  or 
otherwise  at  the  option  of  the  holder. 

Fm-  the  purposes  of  the  lending  limits 
regulations,  stock  protected  under 
section  4.9A  of  the  Act  may  be  included 
in  the  lending  limit  base  imtil  January 
1, 1998.  A  new  §614.4351,  entitled 
“Computation  of  lending  limit,”  has 
been  added  to  the  final  regulations, 
describing  how  the  lending  limit  base 
should  be  adjusted  for  equity 
eliminations. 

One  FCB  supported  basing  the 
calculation  of  the  lending  limits  on 
permanent  capital.  The  American 
Bankers’  Association  (ABA)  also 
supported  the  use  of  permanent  capital, 
but  objected  to  inclumng  protectecl 
stock  in  the  lending  limit  base.  The 
ABA  claimed  that  the  inclusion  would 
artificially  inflate  capital  levels  for  FCS 
institutions. 

The  FCA  continues  to  believe  that  for 
a  limited  period  of  time  stock  protected 
under  section  4.9A  of  the  Act  should  be 
included  as  capital  for  lending  limit 
purposes.  Excluding  this  stock  from  the 
computation  of  lending  limits  could 
have  an  immediate  negative  impact  on 
the  size  of  the  loans  some  institutions 
can  make.  The  FCA  believes  that  it 
would  not  be  justifiable  or  fair  to 
remove  protected  borrower  stock  from 
the  lending  limit  base  while  some 
institutions  still  have  considerable 
amounts  of  such  stock  outstanding,  but 
recognizes  that  the  level  of  protected 
stock  is  declining.  Therefore,  the  final 
regulation  provides  that  after  January  1, 
1998,  such  stock  will  no  longer  be 
counted  for  lending  limit  purposes. 

Several  associations  commented  that 
the  elimination  of  the  FCBs’ 
investments  in  the  associations  required 
under  the  permanent  capital  regulations 
would  have  a  negative  effect  on  their 
lending  limits.  Tbe  FCA  recognizes  that 
the  lending  limits  of  direct  lender 
associations  may  be  negatively  impacted 
by  equity  allocations  that  assign  the 
equity  to  the  bank,  as  was  required 
under  the  original  permanent  capital 
regulations.  However,  recent  and 
pending  changes  to  the  capital 
regulations  provide  the  associations 
with  an  opportunity  to  reach  an 
agreement  with  the  bank  on  the 
allocation  of  equities.  Therefore,  the 
FCA  does  not  l^lieve  that  the  regulatory 
requirements  are  overly  restrictive  or 
impose  an  imdue  hardship  on  the 
associations. 

The  FCA’s  position  is  based  on  the 
following  rationale:  (a)  The  double 
counting  of  capital  should  be 


eliminated;  (b)  the  double  counting  of 
capital  is  inappropriate  for  calculating 
lending  limits;  and  (c)  the  capital  must 
be  counted  for  lending  limit  purposes 
where  it  is  counted  for  capital  purposes. 
When  an  association’s  investment  in  a 
bank  is  counted  as  the  bank’s  capital, 
then  the  bank,. not  the  association,  is 
considered  to  have  control  over  the 
capital.  The  bank  is  considered  to  have 
complete  discretion,  within  its 
operating  authorities,  to  invest  or  use 
the  funds  as  it  sees  fit.  It  would  not  be 
prudent  for  an  association  to  loan 
against  capital  over  which  it  has  no 
direct  control.  Accordingly,  the  final 
regulations  continue  to  reflect  the  FCA’s 
belief  that  it  is  important  to  covmt 
capital  where  control  is  vested. 

^veral  associations  and  a  FCB 
commented  that  the  allowance  for  loan 
losses  should  be  included  in  the  capital 
calculation.  They  said  this  argument 
was  particularly  compelling  in  the  case 
of  the  PCAs,  which  were  required  by 
law  to  maintain  an  allowance  equal  to 
3.50  percent  of  loan  assets  even  though 
that  would  exceed  the  allowance 
required  under  generally  accepted 
accounting  principles  (GAAP).  They 
also  pointed  out  that  commercial  banks 
are  permitted  to  include  the  allowance 
for  loan  losses  in  the  capital  base  when 
determining  lending  limits.  To  assure 
equitable  treatment,  they  urged  that  the 
allowance  be  included  as  permanent 
capital  for  lending  limit  calculations. 

with  regard  to  tne  PCA  allowance, 
following  the  expiration  of  the  comment 
period  the  Act  was  amended  to  delete 
the  required  3.50  percent  allowance 
requirement.^  As  amended,  the  law  now 
requires  all  System  institutions, 
including  PCAs,  to  maintain  their 
allowance  in  accordance  with  GAAP, 
therefore  the  PCA  allowance  is  no 
longer  an  issue. 

Contrary  to  the  comments  received 
and  the  practices  of  commercial  banks, 
the  FCA  continues  to  believe  that  the 
allowance  for  loan  losses  computed  in 
accordance  with  GAAP  should  be 
excluded  from  the  definition  of  the 
lending  limit  base.  Such  funds  already 
represent  specifically  known  risk 
exposure  and  generally  anticipated  risk 
of  loss.  It  would  be  inappropriate  for  an 
institution  to  expose  fimds  already 
earmarked  to  cover  losses  to  increased 
risk  of  loss  by  including  them  in  the 
lending  limit  base.  Therefore,  the  final 
regulation  continues  to  exclude  the 
amount  of  the  allowance  for  losses 
required  by  GAAP  from  the  lending 
limit  base. 

3  Fann  Credit  Banks  and  Associations  Safety  and 
Soundness  Act  of  1992  (Pub.  L  102-552).  106  Stat. 
4102. 
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The  BCs  commented  that  changing 
the  basis  of  the  calculation  of  lending 
limits  firom  net  worth  to  permanent 
capital,  would  adversely  aflect  their 
lending  limits.  They  said  this  would 
require  the  smaller  BCs  to  participate 
more  loans  with  CoBank.  This  adverse 
impact  stems  from  the  regulatory 
treatment  of  investments  in  other 
institutions  due  to  participation  of 
loans. 

Under  existing  regulation, 

§  614.4354(d),  a  BC  purchasing  a 
participation  interest  in  another  BC’s 
loan  would  calculate  its  lending  limit  by 
subtracting  bom  its  net  worth  the 
amount  of  any  capital  that  the 
originating  BC  is  required  to  have  in  the 
purchasing  bank.  Thus,  when  CoBank 
purchases  a  participation  from  the  other 
BCs,  it  deducts  from  its  net  worth  the 
amount  of  investment  in  CoBank  owned 
by  the  other  BCs.  For  example,  assume 
that  the  originating  bank  has  a  net  worth 
of  $50  million  and  that  its  investment  in 
the  purchasing  bank  is  $20  million. 
Further  assume  that  the  purchasing 
bank’s  net  worth  is  $500  million.  Under 
existing  regulations,  the  purchasing 
bank  can  participate  a  seasonal  and  term 
loan  with  the  originating  bank  up  to  35 
percent  of  its  $480  million  net  worth,  or 
$168  million.  The  originating  bank  can 
loan  up  to  35  percent  of  its  $50  million 
net  worth,  or  $17.5  million. 

The  reproposed  regulation  revised 
this  elimination  and  required  the 
originating  bank  to  deduct  from  its 
capital  the  investment  in  the  purchasing 
bank  that  the  originating  bank  was 
required  to  purchase.  Therefore,  under 
the  reproposed  regulation,  if  the 
Springfield  or  St.  Paul  BCs  sold  a 
participation  to  CoBank.  they  would 
have  to  deduct  from  their  capital  the 
amount  of  their  investment  in  CoBank 
in  order  to  determine  their  lending 
limit.  At  the  same  time,  if  CoBank  were 
to  purchase  a  participation  from  the 
other  BCs,  it  would  not  have  to  deduct 
from  its  capital  the  amount  of 
investments  owned  hy  the  other  BCs. 

In  light  of  these  comments.  FCA  has 
reconsidered  this  provision  of  the 
reproposed  regulations  and  determined 
that  the  regulation  should  revert  back  to 
the  computation  originally  provided  in 
the  proposed  regulations.  It  was 
determined  that  the  reproposed 
regulation  would  have  adversely 
impacted  the  lending  limit  of  the  two 
smaller  BCs,  and  the  FCA  is  prohibited 
by  statute  from  setting  more  restrictive 
lending  limits  for  the  BCs  than  are 
currently  in  effect.  FCA  believes  that 
application  of  this  method  of 
computation  will  not  create  a  safety  and 
soundness  concern  for  the  FCBs  and 
associations  and  therefore  should  also 


be  applicable  to  these  institutions  in 
order  to  provide  a  consistent 
methodology  for  computing  lending 
limits. 

Accordingly,  for  purposes  of 
capitalizing  participation  interests,  the 
final  regulations  have  revised  the 
manner  in  which  the  investment  in 
other  institutions  is  eliminated.  Section 
614.4351(c)  of  the  final  regulations 
requires  the  investment  to  be  deducted 
firom  the  purchasing  institution’s 
lending  limit  base  rather  than  from  the 
originating  institution’s  lending  limit 
base. 

2.  Computation  of  Obligations 

The  reproposed  regulations  allow  an 
institution  to  exclude  loans  that  are 
discharged  in  bankruptcy  or  that  are 
legally  unenforceable  because  of  judicial 
decision  or  the  expiration  of  the  statute 
of  limitations  when  making  a 
determination  if  loans  to  a  borrower  are 
within  the  lending  limit.  The  Farm 
Credit  Council  (FCC)  commented  that 
the  regulation  should  be  broadened  to 
exclude  those  portions  of  a  loan  where 
the  lender  cannot  legally  enforce 
payment  because  of  formal  restructuring 
or  similar  actions.  One  FCB  suggested 
that  the  phrase  “because  of  judicial 
decision  or  the  expiration  of  the  statute 
of  limitations’’  be  deleted.  'The  FCB 
maintained  that  an  institution  should 
not  be  required  to  obtain  a  judicial 
decision  or  to  postpone  extending  credit 
during  the  statute  of  limitations  period 
for  otherwise  qualified  eligible 
borrowers.  The  FCB  argued  that  the 
provision  is  excessively  restrictive  and 
would  inhibit  the  restructuring  of  loans 
authorized  by  the  Act. 

One  FCB  also  commented  that 
charged-off  loans  should  not  be 
included  in  a  borrower’s  total 
obligations  when  determining  whether 
additional  credit  can  be  extended.  The 
FCB  asserted  that  the  conditions  under 
which  previous  indebtedness  was 
charged  off  may  have  little  similarity  to 
the  borrower’s  present  financial 
condition  and  ^at  each  extension  of 
credit  requires  a  credit  decision  that 
takes  into  account  existing  credit 
factors. 

The  FCA  agrees  that  all  payments  that 
are  determined  to  be  legally 
unenforceable  are  no  longer  considered 
to  be  a  loan  for  lending  limit  purposes 
and  should  be  excluded  from  a 
borrower’s  obligations.  The  final 
regulation  has  l^en  clarified 
accordingly.  The  final  regulation 
continues  to  include  chargeofis  in  the 
calculation  of  a  borrower’s  total 
obligations  because  chargeofis  do  not 
affect  the  borrower’s  legal  obligation  to 
repay  the  debt  imless  the  institution  has 


modified  the  obligating  instruments.  If 
the  borrower’s  present  financial 
condition  has  improved  to  the  point  that 
the  institution  wishes  to  extend 
additional  credit,  the  institution  should 
first  make  every  efiort  to  collect 
previous  extensions  of  credit  frem 
which  the  borrower  has  not  been  legally 
released. 

3.  Timing  of  Determinations 

Several  comments  were  received 
requesting  clarification  as  to  when  a 
loan  or  commitment  is  considered  to 
have  been  made  for  the  purpose  of 
determining  whether  a  borrower’s 
indebtedness  exceeds  the  lending  limit. 
In  addition,  one  association  commented 
that  lending  limits  should  be  based 
solely  on  the  outstanding  principal 
balance  and  should  not  include 
undisbursed  commitments. 

To  ensure  uniformity  concerning  the 
point  in  time  when  the  lending 
determination  is  made,  the  definition  of 
“commitment”  has  been  revised.  Under 
the  final  regulations,  a  commitment  is 
effective  at  the  time  it  becomes  a  legal 
obligation.  Since  commitments  are 
contractual  obligations  of  the  institution 
when  they  are  made,  they  must  be 
combined  with  any  other  outstanding 
debts  of  a  borrower  in  determining 
lending  limits.  'Therefore,  before  an 
institution  makes  a  loan  commitment,  it 
shall  ensure  that  the  commitment, 
together  with  all  loans  and 
commitments  outstanding  and 
attributed  to  that  borrower,  is  within  the 
lending  limits  or  is  able  to  be 
participated. 

4.  Attribution  Rules 

'The  attribution  rules  are  intended  to 
identify  all  loans  to  a  single  borrower  or 
related  borrowers  which  must  be 
combined  with  the  borrower’s  loan 
when  calculating  the  borrower’s  lending 
limit.  The  criteria  for  attributing  one 
borrower’s  loan  to  another  is  set  forth  in 
the  final  regulations  to  allow  all  FCS 
institutions  to  identify  “single  credit 
risks”  before  making  a  loan  or 
commitment  to  lend. 

A  number  of  comments  were  received 
from  FCS  institutions,  individual 
borrowers,  the  FCC,  and  other  interested 
parties  regarding  the  reproposed 
attribution  rules.  A  majority  of  the 
comments  were  from  BCs  and  their 
borrowers.  The  commenters  were 
primarily  concerned  with  how  the 
regulations  would  impact  locms  to 
regional  and  local  cooperatives.  The  BCs 
and  their  customers  were  concerned 
that  the  rules  of  attribution  in  the 
reproposed  regulations  would  restrict 
the  BCs’  lending  activities.  Additional 
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comments  were  received  from  the  FCC 
with  similar  concerns. 

Existing  regulation  §  614.4354(e) 
requires  FCA  prior  approval  to  treat 
related  BC  borrowers  as  separate  credit 
risks.  The  reproposed  attribution  rules 
apply  to  all  PCS  borrowers  and  were 
based  on  the  same  criteria  that  FCA  has 
used  internally  in  the  past  in 
determining  whether  to  approve 
exceptions  for  those  BC  borrowers  who 
were  determined  to  be  independently 
viable.  These  critwia  were  included  in 
order  to  eliminate  the  prior  approval 
requirement  and  allow  all  institutions  to 
m^e  their  own  determinations  of 
"single  credit  risk." 

In  response  to  the  comments  the  FCA 
reconsidered  the  reproposed  regulations 
and  the  underlying  rationale.  The  FCA 
also  conducted  a  study  of  the  various 
cooperative  ownership  structures  found 
in  the  BCs  lending  portfolios  as  well  as 
the  ownership  structures  and  borrowing 
relationships  foimd  in  the  FCBs’  and 
associations’  loan  portfolios.  Based  on 
this  analysis,  the  attribution  rules  have 
been  modified  in  the  final  regulations. 
As  modified,  the  attribution  rules  will 
not  create  a  more  restrictive  application 
of  lending  limits  on  the  BCs  than 
already  existed.  Following  the 
completion  of  the  study,  FCA  confirmed 
that  no  existing  BC  borrowing 
relationship  would  have  been  required 
to  be  attributed  that  would  not  also  have 
been  required  to  be  attributed,  upon 
identification,  under  the  existing 
reflations. 

Under  the  final  regulations,  the  issue 
of  whether  a  related  borrower’s  loan 
needs  to  be  combined  with  the 
borrower’s  loans,  when  calculating  the 
borrower’s  lending  limit,  will  depend 
on  whether  the  borrower  either  exerts 
corporate  control  over  the  related 
borrower’s  operation  or  is  a  primary 
soxuoe  of  repayment  on  the  related 
borrower’s  loan(s).  In  cases  where  the 
borrower  is  obligated  to  repay  or  has  the 
ability  to  influence  the  repayment  of  the 
related  borrower’s  loan,  the  related 
borrower’s  debt  must  be  attributed  to 
the  borrower  and  combined  with  the 
borrower’s  debt  for  lending  limit 


piloses. 

Tne  following  is  a  discussion  of  the 
specific  chanf  s  to  the  regulations. 

(a)  ’‘Namea"  and  “subject"  borrower. 
Under  the  rules  of  attribution  in  the 
reproposed  regulations,  loans  to  a 
borrower  (named  borrower)  were 
required  to  be  combined  with  and 
attributed  to  another  borrower  (subject 
borrower)  when  any  one  of  five 
conditions  occurred-  Considerable 
comment  was  received  stating  that  the 
terms  "subject”  and  "named"  borrower 
were  confusing,  making  it  difficult  to 


determine  how  the  rules  of  attribution 
should  be  applied.  In  respxmse  to  these 
comments,  the  final  regulations  have 
been  revised  by  deleting  all  reference  to 
subject  and  named  borrower.  For  the 
purposes  of  applying  the  lending  limits 
to  the  indebt^ness  of  an  applicant  for 
a  loan,  the  applicant,  previously 
referred  to  as  the  subject  borrower  is 
referred  to  as  the  borrower  in  the  final 
regulations.  A  loan  in  the  name  of 
another  borrower,  previously  referred  to 
as  "named”  borrower,  is  referred  to  as 
the  "related”  borrower. 

(b)  Liability.  Under  the  reproposed 
regulations,  any  loan  for  which  the 
borrower  is  primarily  or  secondarily 
liable  would  be  combined  with  the  total 
debt  of  that  borrower.  Numerous 
commenters  stated  that  the  rules  of 
attribution  should  only  apply  to  the 
portion  of  the  loan  being  guaranteed  by 
the  borrower.  The  FCA  agrees  with  the 
commenters  and  has  modified  the 
regulations  accordingly.  While  the  final 
regulation  continues  to  require 
attribution  when  the  borrower  has 
primary  or  secondary  liability  for  a  loan 
made  to  the  related  borrower,  it  clarifies 
that  the  amount  of  such  loan 
attributable  to  the  borrower  is  limited  to 
the  amount  of  the  borrower’s  liability. 

The  FCA  notes  that  guarantees  are 
presumed  to  be  taken  in  support  of  the 
credit  decision  and  not  out  of  an 
abundance  of  caution.  Only  when  an 
institution  documents  in  the 
appropriate  loan  files  that  the  guarantee 
is  not  a  necessary  factor  in  the  credit 
decision  may  the  abundance  of  caution 
exception  be  taken.  If  the 
documentation  fails  to  provide  such 
support,  then  the  portion  of  the  loan 
that  is  guaranteed  must  be  combined 
with  the  borrower’s  other  debt  for 
lending  limit  purposes.  If  this  results  in 
the  loan  to  the  borrower  exceeding  the 
lending  limit  the  excess  amount  of  the 
loan  would  be  subject  to  the  provisions 
of  §  614.4359  of  this  subpart. 

A  substantial  number  of  the 
comments  continued  to  reflect  the 
impression  that  loans  guaranteed  by  a 
borrower  must  be  attributed  to  both  the 
borrower  and  the  related  borrower 
under  the  reproposed  rules  of 
attribution.  The  FCA  had  previously 
attempted  to  clarify  this  issue  in  its 
Notice  of  Public  Hearings  relating  to  the 
reproposed  lending  limit  regulation  (56 
FR  21638,  May  10, 1991).  The 
reproposed  regulations  were  intended  to 
require  all  loans  which  the  borrower 
guaranteed  to  be  combined  with  the 
borrower’s  other  loans  when  calculating 
the  borrower’s  lending  limit.  As  stated 
in  the  Notice,  a  loan  guaranteed  by  a 
borrower  would  be  combined  with  the 
loans  outstanding  to  that  borrower. 


However,  loans  outstanding  to  the 
guarantor  would^not  be  combined  with 
and  attributed  to  the  related  borrower 
whose  loan  is  being  guaranteed.  For 
example,  assume  cooperative  A 
(borrower)  has  a  $100  million  loan,  and 
provides  a  full  guarantee  on  cooperative 
B’s  (related  borrower)  $50  million  loan. 
Because  of  the  guarantee,  cooperative 
B’s  loan  would  be  attributed  to  the 
guarantor,  cooperative  A,  and  combined 
with  cooperative  A’s  outstanding  loan. 
Cooperative  A’s  total  debt  for  lending 
limit  purposes  would  be  $150  million. 
Cooperative  B’s  debt  remains  at  $50 
million  for  lending  limit  purposes. 

A  Comment  received  on  behalf  of  the 
BCs  expressed  concern  that  the 
reproposed  attribution  rules  would 
disallow  the  exception  for  "look* 
through”  notes  contained  in 
§  614.4354(a)(2)  of  the  existing 
regulation.  This  exception  was  not 
removed  in  the  reproposed  regulation 
and  continues  under  the  final 
regulation.  Under  the  Liability  section  of 
the  final  attribution  rules  in 
§  614.4358(a),  look-through  notes  are 
exempt  from  the  lending  limit 
provisions  for  the  BCs,  provided  the 
notes  meet  all  the  criteria  of  §  614.4356. 

(c)  Financial  interdependence.  The 
reproposed  regulations  required 
attribution  if  two  borrowers’  operations 
were  so  intertwined  that  viability  could 
not  be  independently  determined.  A 
number  of  comments  were  received 
regarding  this  section  of  the  reproposed 
regulations  and  the  terms  used  to 
determine  when  borrowers  are 
financially  interdependent.  As 
discussed  below,  the  financial 
interdependence  section  of  the  final 
regulations  has  been  reorganized  and 
modified  to  clarify  the  application  of  the 
regulation. 

A  number  of  commenters  expressed 
concern  that  the  attribution  rule  would 
be  difficult  to  apply  because  the  terms 
"intertwined”  and  “viability”  were 
vague.  The  FCA  agrees  with  the 
commenters  and  has  modified  the  final 
regulations  by  deleting  these  terms  and 
incorporating  this  concept  under 
§  614.4358(a)(2).  Under  this  section,  the 
borrower’s  loan  should  be  combined 
with  and  attributed  to  another 
borrower's  loan  when  their  operations 
are  so  financially  interdependent  that 
the  economic  survival  of  one  operation 
will  materially  afreet  the  economic 
survival  and  repayment  capacity  of  the 
other  operation. 

A  suMtantial  number  of  comments 
received  from  the  BCs  and  their 
borrowers  regarded  the  source  of 
repayment  criteria  used  in  the 
reproposed  regulation.  A  majority  ot 
commenters  did  not  object  to  the  use  of 
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the  gross  receipts  standard  but 
requested  that  the  percentage  be  raised 
to  50  percent,  stating  that  the  higher 
percentage  would  result  in  less  frequent 
consolidation  of  credits  of  different 
borrowers  and  provide  more  flexibility 
in  addressing  the  credit  risk  associated 
with  interdependence. 

In  response  to  tnese  comments,  the 
FCA  analyzed  the  potential  impact  of 
the  reproposed  regulation  on  the  BCs 
and  their  borrowers  and  in  particular 
the  various  cooperative  oumership 
structures  and  die  use  of  the  30-percent 
gross  receipts  in  the  repayment  criteria. 
Based  on  the  results  of  its  analysis,  the 
FCA  has  modifled  the  final  regulations 
to  increase  the  percentage  of  gross 
receipts  fi'om  30  to  50  percent.  Under 
the  final  regulations,  a  borrower  is 
considered  to  be  the  primary  source  of 
repayment  if  the  borrower  is  obligated 
to  supply  50  percent  or  more  of  the 
related  borrower’s  annual  gross  receipts, 
and  reliance  on  the  income  from  one 
another  is  such  that,  regardless  of  the 
solvency  and  liquidity  of  the  borrower’s 
operations,  the  debt  service  obligation  of 
the  related  borrower  could  not  be  met  if 
income  flow  is  interrupted  or 
terminated.  Gross  receipts  include,  but 
are  not  limited  to,  revenues, 
intercompany  loans,  dividends,  and 
capital  contributions. 

Under  the  final  regulation,  financial 
interdependence  is  not  limited  to 
borrowers  who  supply  50  percent  or 
more  of  the  relatea  borrower’s  gross 
receipts.  Borrowers  will  also  be 
considered  to  be  financially 
interdependent  and  requir^  to  combine 
their  debts,  when  the  assets  or 
operations  of  the  borrowers  are 
commingled  to  such  an  extent  that  they 
cannot  separated  without  materially 
impacting  the  repayment  capacity  of 
ea^  borrowor.  Therefore,  even  if  a 
borrower  supplies  less  than  50  percent 
of  the  gross  receipts,  the  related 
borrower’s  loans  must  be  attributed  to 
the  borrower  if  their  assets  or  operations 
are  so  commingled. 

The  reproposed  regulation  provided 
that  the  gross  receipts  rule  did  not  apply 
to  “integrated  operations."  FCA 
received  comments  requesting 
clarification  of  the  scope  of  this 
exception  and  its  applicability  to 
contract  growers.  Ilie  exception  was 
intended  to  identify  those  relationships 
where  one  borrower  could  reasonably 
continue  to  do  business  or  service  its 
debt  without  a  continuing,  ongoing 
relatiimship  with  the  other  bo^wer. 
Those  often  involve  contractual 
relationships  that  can  easily  be  replaced 
in  the  marketplace  without  adversely 
affecting  the  viability  or  repayment 
ability  of  the  related  borrower.  'The  final 


regulations  were  revised  so  that  the 
source  of  repayment  rule  would  apply 
the  same  criteria  to  all  borrowers 
instead  of  attempting  to  specifically 
exclude  a  particular  class  of  borrower, 
such  as  integrated  operations  from  the 
attribution  i^es.  As  an  example,  the 
final  rule  would  not  require  attribution 
for  integrated  operations  where  the 
integrator  had  choices  as  to  which 
contract  operators  the  integrator  would 
have  under  contract.  At  the  same  time, 
the  individual  contract  operators’  loans 
would  not  be  required  to  be 
consolidated  as  long  as  they  have 
reasonable  contract  replacement 
alternatives  and  their  viability  or 
repayment  ability  is  not  |eopardized. 

The  reproposed  regulations  required 
attribution  when  the  proceeds  of  loans 
to  the  related  borrower  are  used  by  or 
for  the  direct  benefit  of  the  borrower. 
Direct  benefit  was  deemed  to  have 
occurred  when  the  proceeds  of  the  loan 
were  either  transferred  to  or  used  to 
purchase  an  asset  that  was  transferred  to 
the  borrower  without  a  reasonably 
equivalent  exchange  of  value.  Several 
commenters  objected  to  this  direct 
benefit  rule,  asserting  that  it  was 
difficult  for  institutions  to  measure  or 
monitor.  They  also  questioned  why 
loans  must  be  attributed  solely  because 
of  loan  purpose.  The  FCA  agrees  with 
the  commenters  and  has  deleted  the 
direct  benefit  rule  from  the  final 
attribution  rules.  The  FCA  believes  that 
risk  will  be  contained  by  focusing  on 
financial  interdependence  and  control 
rather  than  on  loan  purpose. 

Contrary  to  a  nun^r  of  comments 
received  from  local  and  regional 
cooperatives  who  borrow  from  the  BCs, 
the  borrowers*  loans  are  generally  not 
required  to  be  attributed  to  a  related 
borrower  for  the  purpose  of  calculating 
the  related  borrower’s  lending  limit. 

FCA  has  modified  the  final  regulation  to 
further  clarify  this  point.  Under  the  final 
regulation,  the  only  time  the  borrower’s 
loan  would  be  attributed  to  the 
“related”  borrower  would  be  if  the 
related  borrower  controls  repayment  of 
the  borrowers’  loans. 

(d)  Control,  The  reproposed 
regulation  required  attribution  when  the 
borrower  directly  or  indirectly  controls 
or  is  controlled  by  the  related  borrower. 
Control  was  defined  as  exercising  a 
controlling  influence  over  the  aflairs  of 
another  borrower  or  operating  under 
common  control  with  another  borrower. 
The  criteria  used  to  determine  control 
included  any  one  of  the  following:  (1) 
Ownership  or  the  power  to  vote  25 
percent  or  more  of  the  voting  securities 
in  another,  (2)  control  of  the  election  of 
a  majority  of  directors  of  another;  (3)  the 
power  to  exercise  a  controlling 


influence  over  the  management  of 
another’s  operations:  or  (4)  the  sharing 
of  a  common  directenete  or  management 
with  another. 

Comments  regarding  the  definition  of 
control  came  primarily  from  the  BCs.  BC 
borrowers,  and  the  FCC.  Several 
commenters  stated  that  using  25-percent 
ownership  as  a  basis  fOT  control  was  not 
consistent  with  established  principles 
for  operating  on  a  cooperative  basis 
because  one  characteristic  of  traditional 
cooperative  structures  is  that  one 
borrower  equals  one  vote.  They  stated 
that  the  reproposed  regulations 
presumed  that  25-percent  ownership 
could  be  translated  into  voting  control. 
They  felt  that  by  using  25-percent  stock 
ownership  the  FCA  was  equating  stock 
ownership  in  cooperatives  to  sto^ 
ownership  in  corporations.  The  FCC 
and  other  commenters  suggested  that 
§  614.4350(d)(1)  be  revised  to  require 
attributicHi  when  a  borrower  has  the 
power  to  vote  50  percent  or  more  of  the 
voting  securities  in  another. 

The  FOC  also  stated  that 
§  614.4350(d)(3),  which  defined 
“control”  to  include  the  authority  to 
exercise  a  controlling  influence  over  tlie 
management  of  another’s  operations  was 
vague  and  should  be  deleted.  Finally, 
the  FCC  recommended  that 
§  614.4350(d)(4),  regarding  when  a 
borrower  a  cennmon  directorate 
or  management  with  another,  be 
improved  by  establishing  a  more 
objective  standard. 

The  FCA  acknowledges  that 
cooperative  ownership  structures  may 
differ  significantly  from  non-cooperative 
corporate  ownership  structures. 
Generally,  in  a  cooperative,  each 
member  has  only  one  vote  regardless  of 
the  amount  of  stock  owned  while  in  a 
corporation,  voting  rights  typically 
correspond  to  the  amount  of  stock 
owned.  The  FCA  also  realizes  that  the 
nature  of  cooperative  relationships  is 
imdergoing  a  transition  to  more  capital- 
based  ownership  structures  and  h^ 
chosen  to  include  the  percentage  of 
stock  ownership  as  one  of  the  criteria 
for  determining  control.  The  final 
regulations  have  been  revised  to  reflect 
these  distinctions  and  to  incorporate 
both  traditional  and  nontraditional 
cooperative  structures. 

Tne  final  regulations  provide  that,  tor 
purposes  of  lending  limits,  where  a 
borrower  owns  50  percent  or  mine  of 
the  stock  of  another,  direct  control 
exists  and  attribution  is  required.  Where 
a  borrower  owns  or  controls  25  perc«at 
of  the  voting  stock,  attribution  will  be 
required  if  at  least  one  of  three 
management  contn^  conditions  is  also 
present.  By  cinnlMning  stock  ownwship 
with  managerial  control,  the  FCA  has 
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addressed  the  concern  that  the  control 
criterion  is  ttnduly  subjective  and 
restrictive  for  traditional  cooperative 
relationships.  At  the  same  time,  the 
regulation  continues  to  require 
attribution  in  those  instances  where  the 
borrower  may  indirectly  control  the 
stock,  but  plays  a  major  role  in  the 
related  borrower's  operations. 

Instead  of  requiring  attribution  if  any 
one  of  the  four  criteria  in  the  reproposed 
regulations  are  met,  the  final  regulation 
at  §  614.4358(a)(3)  requires,  attribution 
when  the  borrower  owns  50  percent  or 
more  of  the  stock  of  the  related  borrower 
or  the  borrower  owns  or  has  the  power 
to  vote  25  percent  or  more  of  the  voting 
stock  of  a  related  borrower  and  meets  at 
least  one  of  the  following  three 
management  control  criteria.  These 
three  criteria  were  contained  in  the 
reproposed  regulations  and  the  way  in 
which  they  are  applied  to  the  question 
of  attribution  has  been  modified  in  the 
final  reflations.  They  are: 

(1)  The  borrower  shares  a  common 
directorate  or  management  with  a 
related  borrower.  A  common  directorate 
is  deemed  to  exist  when  a  majority  of 
the  directors,  trustees,  or  other  persons 
performing  similar  functions  of  one 
borrower  also  serves  the  other  borrower 
in  a  like  capacity.  A  common 
management  is  deemed  to  exist  if  any 
employee  of  the  borrower  holds  the 
position  of  chief  executive  officer,  chief 
operating  officer,  chief  financial  officer, 
or  an  equivalent  position  in  the  related 
borrower’s  organization. 

(2)  The  borrower  controls  in  any 
manner  the  election  of  a  majority  of 
directors  of  a  related  borrower. 

(3)  The  borrower  exercises  or  has  the 
power  to  exercise  a  controlling 
influence  over  management  of  a  related 
borrower’s  operations  through  the 
provisions  of  management  placement  or 
marketing  agreements,  or  providing 
services  such  as  insiirance  carrier  or 
bookkeeping.  An  example  of  the  test  for 
determining  borrower  control  imder  this 
condition  would  be  where  the  related 
borrower’s  ability  to  make  independent 
decisions  is  limited  by  the  actions  of  the 
borrower. 

5.  Transition  period 

A  number  of  comments  were  received 
regarding  the  transition  period 
provisions  of  the  reproposed 
regulations.  The  reproposed  regulations 
required  loans  that  were  made  prior  to 
the  effective  date  of  the  regulations 
which  became  nonconforming  solely 
because  of  a  change  in  the  regulations 
to  be  retired  or  liquidated  over  a 
reasonable  period,  not  to  exceed  7  years. 
Several  commenters  requested  this 
requirement  be  deleted,  because 


institutions  cannot  unilaterally  change 
existing  terms  of  loan  contracts  that 
exceed  the  7-year  period.  Some 
commenters  also  argued  that 
institutions  should  not  be  penalized  for 
retroactively  failing  to  comply  with  new 
regulations.  The  FCC  urged  that  the  new 
lending  limits  be  applied  prospectively 
and  that  all  existing  loans  m 
“grandfathered”  imless  subsequent  loan 
servicing  results  in  a  material  change  in 
the  contract  terms  allowing  the 
institution  to  bring  the  loan  into 
conformance  with  the  new  lending 
limits.  One  institution  noted  that  loans 
maturing  or  renewing  much  earlier  than 
18  monws,  combined  with  the  added 
restrictions  on  participations  and  the 
lowering  of  the  lending  limits,  would 
create  an  undue  burden.  Several 
borrowers  expressed  concern  that  they 
would  have  to  refinance  their  loans  at 
the  end  of  the  18-month  period  and  that 
they  might  be  forced  to  seek  financing 
elsewhere  if  their  loans  were  not  within 
the  institution’s  new  lendinc  limit. 

The  FCA  recognizes  that  me  term  of 
some  existing  loans  might  exceed  7 
years  and  that  institutions  cannot 
change  the  term  of  a  loan  contract  to 
comply  with  their  new  regulatory 
lending  limit.  To  address  these 
concerns,  the  final  regulations  provide  a 
“grandfather”  provision  for  all  loans  on 
the  books  on  the  date  these  regulations 
become  effective.  Furthermore,  after 
careful  consideration  of  the  comments 
expressing  concern  that  institutions 
would  not  have  ample  time  to  conform 
to  the  new  regulations,  the  FCA  has 
chosen  to  delay  the  effective  date  of  the 
regulations  until  January  1, 1994,  or 
upon  the  expiration  of  30  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session,  whichever  is 
later.  Since  this  date  marks  the 
beginning  of  a  new  year  and  quarter,  the 
FCA  believes  it  will  be  easier  for 
institutions  to  calculate  and  comply 
with  the  new  lending  limits. 

All  new  loans  or  commitments 
entered  into  after  the  regulations 
become  effective  must  conform  to  the 
new  regulations.  A  grandfathered  loan 
will  be  considered  a  new  loan  if  funds 
are  advanced  to  the  borrower  in  excess 
of  existing  commitments,  the  terms  and 
conditions  of  the  loan  are  materially 
changed,  a  different  borrower  is 
substituted  for  an  original  borrower  who 
is  released,  or  an  additional  person  is 
added  to  the  loan  contract.  Also,  for 
purposes  of  this  subpart,  when  a 
renewal  or  reamortization  involves  the 
capitalization  of  interest,  new  funds 
would  be  considered  to  have  been 
advanced  and  the  entire  loan  must  then 
be  within  the  lending  limit. 


The  transition  section  of  the 
reproposed  regulations  also  allowed 
commitments  made  prior  to  the  effective 
date  of  the  regulations  to  be  funded.  If 
the  commitment  would  result  in  a 
lending  limit  violation  when  fully 
funded,  then  no  additional  funds  in 
excess  of  the  commitment  amount  may 
be  advanced.  The  FCC  commented  that 
§  614.4360(b)  could  be  read  as 
prohibiting  the  advance  of  additional 
funds  imder  an  existing  commitment  if 
the  advance  would  result  in  a 
nonconforming  loan.  This  was  not  the 
intent  of  the  regulations  and  the  final 
regulations  were  amended  to  eliminate 
any  ambiguity. 

6.  Lending  Limit  Violations 

The  reproposed  regulations  contained 
a  section  governing  “nonconforming” 
loans,  which  were  defined  as  loans  or 
commitments  that  were  within  the 
lending  limit  when  made,  but  which 
subsequently  exceeded  the  limits.  The 
FCC  and  several  other  FCS  institutions 
requested  clarification  of  the 
nonconforming  loan  designation  and  its 
impact  on  the  institutions. 

The  final  regulations  were 
reorganized  and  clarified  to  emphasize 
that  all  loans  which  exceed  the  lending 
limit,  except  “grandfathered”  loans,  are 
lending  limit  violations.  However,  the 
final  regulation  also  provides  an 
exception  for  those  loans  which  were 
previously  categorized  as 
“nonconforming”  and  clarifies  that 
these  excepted  loans  are  not  required  to 
be  removed  firom  an  institution’s 
collateral  base.  In  addition,  the  final 
regulation  adds  an  exception  for  loans 
which  exceed  the  lending  limits  due  to 
meroers  and  acquisitions. 

The  FCA  recognizes  that  if  the  loan  or 
commitment  was  legal  at  the  time  it  was 
made,  then  the  institution  has  not 
knowingly  violated  the  lending  limit 
regulations.  Therefore,  under  the  final 
reflations,  if  a  loan  or  commitment, 
when  combined  with  all  other  loans  and 
commitments  outstanding  and 
attributed  to  the  borrower,  was  within 
the  lending  limit  when  made,  the  loan 
may  continue  to  be  funded  and 
advances  can  be  made  under  the 
commitment  even  if:  (a)  The  institution 
experiences  a  decline  in  capital  and 
thus  its  lending  limit  base;  or  (b)  the 
borrower’s  operations  are  merged  with 
another  borrower  resulting  in  total 
consolidated  loans  in  excess  of  the 
institution’s  lending  limit. 

To  ensure  that  institutions  make  every 
effort  to  bring  loans  which  violate  the 
lending  limit  into  conformance,  the 
reproposed  regulations  required 
nonconforming  loans  to  have  a  written 
plan  prescribing  specific  actions  that 
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will  be  taken  by  the  institution  and  the 
borrower  to  bring  the  loan  into 
conformance  with  the  legal  lending 
limit.  The  FtX  and  several  FCBs  urged 
that  this  requirement  be  revised  to 
remove  any  requirement  for  corrective 
action  by  the  borrower.  They  asserted 
that  this  change  was  necessary  since  an 
institution  cannot  amend  the  borrower’s 
contractual  rights  in  order  to  bring  a 
loan  into  conformance  with  the 
institution’s  lending  limits.  The  FCC 
also  suggested  that  the  written  plan  is 
unnecessary’  because  it  will  simply  state 
that  the  loan  will  be  retired  in  an 
orderly  fashion  in  accordance  with  the 
loan  contract. 

The  FCA  continues  to  believe  that  a 
written  plan  to  resolve  lending  limit 
violations  is  necessary.  The  plan  should 
serve  as  the  institution’s  vehicle  to 
resolve  the  violation  and  should  be  used 
by  the  board  and  management  to 
monitor  both  the  level  of  loans  in  excess 
of  the  lending  limit  and  the  length  of 
time  such  loans  remain  on  its  boc^s. 
However,  the  FCA  agrees  v.ith  the 
commenters  that  the  borrower  has  no 
control  over  the  institution’s  lending 
limit  and  should  not  be  obligated  in  the 
plan  to  an  accelerated  repayment 
schedule.  The  final  regulations  have 
been  modified  by  deleting  the 
requirements  for  corrective  action  by  the 
borrower. 

The  FCA  notes  that  there  are  options 
other  than  retiring  a  loan  according  to 
the  loan  contract  that  can  cure  a  lending 
limit  violation.  For  instance,  where 
undisbursed  commitments  are 
consistently  held  in  excess  of  a 
borrower’s  peak  credit  requirements  the 
need  for  such  excess  commitments 
should  be  reviewed  in  terms  of  the 
loan’s  conformance  with  the 
institution’s  legal  lending  limits.  In 
addition,  if  an  institution  has  a  loan 
which  exceeds  the  lending  limits,  it  is 
in  the  institution’s  best  interest  to  try  to 
participate  the  loan  or  commitment, 
particularly  if  it  anticipates  a  request  for 
additional  credit  from  the  borrower  or  a 
decline  in  capital. 

The  FCA  is  aware  that  the  business 
environment  in  which  FCS  borrowers 
operate  is  changing,  and  such  changes 
may  impact  the  ability  of  FCS 
institutions  to  provide  their  borrowers 
with  continuing  credit.  Therefore, 

§  614.4359(b)(3)  of  the  final  regulation 
includes  an  exception  to  the  lending 
limit  violations  which  addresses  those 
instances  where  a  merger  or  acquisition 
of  a  corporate  borrower  results  in  a 
combined  lending  relationship  in  excess 
of  the  legal  lending  limits.  Where  one 
borrower  merges  with,  or  the  borrower’s 
operations  are  acquired  by,  another 
borrower  and  the  resulting 


consolidation  of  debt  results  in  a  total 
indebtedness  in  excess  of  the  lending 
limit  prior  to  a  loan  maturity  or  renewal, 
then  the  institution  can  renew  or  extend 
the  maturity  of  a  loan  for  a  period  of  not 
more  than  1  year  from  the  date  of  the 
merger.  During  this  waiver  period,  the 
institution  may  advance  and/or  re¬ 
advance  funds  under  the  same  terms, 
conditions,  and  amounts  as  previously 
existed  prior  to  the  merger  or 
acquisition.  At  the  end  of  the  maximum 
1-year  waiver,  any  remaining  balances 
and  undisbursed  commitments  in 
excess  of  the  applicable  lending  limit 
will  be  considered  lending  limit 
violations. 

7.  Monthly  Reporting  Requirement 

The  reproposed  regulations  required 
lending  limits  to  be  calculated  on  a 
monthly  basis.  The  FCC  and  several  FCS 
institutions  asked  for  additional 
clarification  on  this  requirement.  They 
expressed  concern  that  participations 
would  need  to  be  adjusted  monthly  as 
loan  balances  and  lending  limits 
fluctuate,  necessitating  a  new 
independent  credit  judgment.  They 
urged  that  adjustments  to  the  lending 
limit  be  calculated  on  a  quarterly  or 
semiannual  basis. 

The  FCA  continues  to  believe  tliat 
lending  limits  should  be  calculated  on 
a  monthly  basis  as  of  the  preceding 
month  end.  Institutions  currently 
prepare  monthly  financial  statements, 
therefore,  this  requirement  should  not 
be  burdensome.  If  participations  are 
shared  on  a  last-in-first-out  basis,  then 
balances  will  be  required  to  be  adjusted 
as  lending  limits  fluctuate.  The  loan 
purchase  and  sale  regulations, 

§  614.4325(e),  require  an  independent 
credit  judgment  be  made  prior  to  the 
purchase  of  the  participation  interest 
and  prior  to  each  servicing  action  that 
changes  the  terms  of  the  contract  under 
which  the  asset  was  purchased.  The 
agreement  or  contract  between  the 
participating  institutions  must  state  the 
amount  each  institution  is  willing  to 
lend.  Therefore,  a  shift  in  balances 
among  participating  institutions  would 
not  constitute  a  servicing  action  which 
changes  the  terms  and  conditions  and  a 
new  credit  judgment  would  not  be 
necessary  every  month. 

8.  Lending  Limit  Percentage 

The  reproposed  regulations  lowered 
the  lending  limit  for  all  direct  lender 
associations  to  20  percent  of  capital.  All 
banks,  except  the  BCs,  remained  at  the 
existing  20-percent  level.  Lending  limits 
for  BCs  continued  to  vary  according  to 
the  type  of  loan,  with  25  percent  for 
term  debt,  35  percent  for  seasonal  debt, 
and  an  overall  limit  of  35  percent  of 


capital  in  most  circumstances. 

Numerous  comments  were  received 
from  FCS  institutions  concerning  the 
reproposed  lending  limit.  Three  FCBs 
fully  supported  the  leproposed  lending 
limit.  One  of  the  FCBs  commented  that 
they  would  strongly  oppose  lending 
limits  in  excess  of  the  20-percent  level. 
This  commenter  stated  that  the 
limitation  of  risk  concentration  is  an 
essential  component  in  assuring  safety 
and  soundness  of  the  System  as  a 
whole,  as  well  as  for  individual 
institutions.  Another  FCB  commented 
that  the  20-percent  lending  limit  is 
sound  and  quite  appropriate,  but  only 
when  considered  in  concert  with  a 
reasonable  definition  of  loans,  rules  of 
attribution,  and  the  permanent  capital 
standards.  The  ABA  supported  the 
adoption  of  the  reproposed  regulations 
in  the  interest  of  competitive  equality. 

One  FCB  encouragM  the  FCA  to  re¬ 
examine  whether  the  same  lending  limit 
is  appropriate  for  both  associations  and 
banks.  The  FCB  urged  the  FCA  to  adopt 
lending  limits  of  20  percent  for 
associations,  an  overall  limit  of  35 
percent  for  FCBs,  with  term  or  real 
estate  loans  not  to  exceed  25  percent. 
They  asserted  that  such  limits  for  FCBs 
would  be  comparable  to  the  limits 
applicable  to  the  BCs.  Since  the  FCB’s 
role  has  moved  toward  that  of 
participant  and  pooler,  the  FCB  believed 
that  a  35-percent  limit  would  be  large 
enough  to  avoid  unnecessary 
participations  with  other  districts  or 
lenders  outside  the  System.  The  FCB 
also  asserted  that  the  higher  35-percent 
limit  would  provide  all  banks,  including 
BCs.  more  equal  treatment.  One  FCB 
suggested  that  each  bank  be  authorized 
to  establish  a  lending  limit  up  to  50 
percent  for  its  affiliated  associations. 
Another  FCB  suggested  a  limit  of  no  less 
than  35  percent,  stating  that  the  20- 
percent  limit  would  be  overly 
restrictive,  and  result  in  a  loss  of  income 
to  originating  institutions  as  well  as  a 
loss  of  an  appreciable  share  of  the 
market.  This  FCB  also  felt  exceptions 
could  be  incorporated  into  the  limits, 
including  exceptions  based  on  the 
quality  and  quantity  of  collateral. 

Several  associations  commented  that 
the  reproposed  limit  of  20  percent  was 
overly  restrictive  and  would  reduce 
their  ability  to  cany  larger  loans  and 
thereby  decrease  earnings.  One 
association  requested  that  the  FCA 
incorporate  certain  exceptions  to  the 
lending  limit.  It  claimed  that  State 
banks,  who  are  their  primary 
competitors,  have  a  limit  of  20  percent 
and  are  allowed  exceptions  similar  to 
those  provided  to  national  banks.  'The 
association  suggested  a  40-percent 
lending  limit.  A  federation  established 
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to  represent  the  PCAs  in  Texas  urged 
the  FCA  to  adopt  a  lending  limit  of  no 
less  than  35  percent.  They  asserted  that 
the  incorporation  of  certain  exceptions 
to  the  lending  limit  would  not  be 
difficult  to  apply.  The  federation 
expressed  concerns  that  the  lower 
lending  limit  would  increase 
participations.  They  claimed  that  as  a 
number  of  institutions  make 
independent  credit  decisions,  credit 
service  would  be  unacceptably  delayed 
to  borrowers  whose  loans  exceed  the 
lower  lending  limits. 

The  FCA  has  carefully  considered  the 
comments  claiming  that  the  reproposed 
lending  limit  would  competitively 
disadvantage  FCS  institutions  when 
compared  to  the  lending  limits  for 
national  and  State  banl^.  A  review  of 
lending  limit  regulations  for  State  banks 
indicates  that  the  lending  limits  for 
State  banks  vary  widely.  Many  States 
closely  align  their  regulations  to  those 
governing  national  banks,  limiting  loans 
to  15  percent  of  capital.  Regulations  of 
both  national  and  State  bai^s  typically 
incorporate  some  exceptions  into  their 
lending  limits,  which  increase  the  limits 
for  many  types  of  loans.  However,  a 
loan  must  faie  fully  secured  before  any  of 
the  exceptions  can  be  applied. 

Therefore,  while  the  general  limitation 
for  national  banks  and  some  State  banks 
is  15  percent  of  capital,  an  institution 
may  lend  a  greater  percentage  of  capital 
for  certain  types  of  fully  collateralized 
loans. 

In  addition,  the  FCA  reviewed  the 
specific  lending  limits  established  by 
other  Federal  regulatory  agencies  such 
as  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  The  OCC’s  base 
lending  limit  is  15  percent  with  various 
exceptions  provided.  For  instance,  the 
OCC  provides  that  loans  that  are  fully 
secured  by  either  short-term  assets  or 
real  estate  and/or  are  for  the  purpose  of 
financing  livestock  operations  are 
subject  to  a  25-percent  lending  limit.  In 
comparison,  a  large  majority  of  the  loans 
financed  by  the  FCS  institutions  would 
fall  within  the  25-percent  lending  limit 
used  by  the  OCC. 

Based  on  the  comments  received,  an 
analysis  of  the  lending  limits  of  other 
regulators,  and  the  results  of  an  internal 
study  completed  on  a  representative 
sample  of  direct  lender  associations,  the 
FCA  believes  that  25  percent  of  capital 
lending  limit  is  the  most  appropriate. 
This  lending  limit  will  be  applicable  for 
all  banks  and  direct  lender  associations 
operating  under  title  I  or  title  II 
authorities  of  the  Act,  respectively.  In 
establishing  the  lending  limit,  the  FCA 
has  balanced  the  agency’s  safety  and 
soundness  concerns  with  the 
institutions’  concerns  of  being  able  to 


service  the  credit  needs  of  creditworthy, 
eligible  borrowers. 

FCA  believes  that  a  25-percent 
lending  limit  will  address  the  FCA’s 
concerns  of  single  credit  concentrations 
and  yet  not  impose  a  significant  burden 
on  any  specific  bank  or  district 
structure.  In  addition,  due  to  the 
grandfathering  provision  of  the  final 
regulations,  no  existing  loan  would  be 
forced  to  leave  the  System  or  be 
participated. 

However,  future  loan  structures  may 
require  further  evaluation  in  light  of  the 
new  limits.  While  a  few  individual 
associations  may  need  to  participate  a 
portion  of  some  of  their  loans  to  other 
institutions  in  the  future,  there  is  every 
reason  to  believe  this  can  be  done  with 
minimum  negative  effects.  Through  the 
expanded  loan  participation  authorities 
adopted  by  the  FCA  on  September  10, 
1992,  no  loans  would  be  forced  outside 
of  the  Farm  Credit  System  solely  on  the 
basis  of  the  final  regulations.  The 
association  also  has  the  opportunity  to 
replace  such  participated  loans  wiffi 
other  loan  interests  purchased  through 
participations  from  other  FCS 
institutions.  The  25-percent  limit  for  the 
banks  would  allow  the  association’s 
funding  bank  to  fully  carry  any 
participation  of  existing  loans  resulting 
from  these  regulations. 

The  FCA  considered  the  request  of 
some  FCBs  to  have  lending  limits  that 
were  at  35  or  50  percent  in  order  to  be 
comparable  with  the  BCs.  Because  the 
FCBs  direct  lending  authority  is  limited 
to  long-term  loans,  the  25-percent  limit 
in  the  final  regulation  is  in  fact 
comparable  to  the  BCs  25-percent  limit 
for  long-term  loans,  as  well  as  the  limits 
for  commercial  banks.  Finally,  a  25- 
percent  lending  limit  would  place  all 
institutions  in  the  System,  with  the 
exception  of  BC  seasonal  loans,  on  a 
level  playing  field. 

Exceptions  are  granted  in  §  614.4357 
of  the  final  regulations  for  government- 
guaranteed  loans  and  loans  fully 
secured  by  obligations  fully  guaranteed 
by  the  United  States  government.  These 
loans  were  not  exempt  ft-om  lending 
limits  under  existing  regulations. 

FCA  considered,  but  did  not  adopt 
exceptions  based  on  the  type  and 
quantity  of  collateral  supporting  the 
loan.  FCA  concluded  that  such 
exceptions  would  be  difficult  and  time- 
consuming  to  apply  and  administer 
while  providing  very  little  real 
advantage  to  FCS  borrowers.  For 
example,  allowing  exceptions  based  on 
collateral  could  disadvantage  some 
institutions  that  do  not  extend  loans 
secured  by  accepted  collateral. 
Furthermore,  the  FCA  does  not  wish  to 
encourage  institutions  to  place  undue 


reliance  upon  collateral  as  a  basis  for  ~ 
extending  credit  above  the  25-percent 
lending  limit. 

The  FCA  does  not  agree  with  the 
commenters  that  participations  will 
prove  onerous,  disrupt  credit  service, 
and  decrease  earnings.  In  many  cases, 
the  borrower  will  not  even  be  aware  that 
the  institution  has  participated  the  loan. 
While  an  institution  might  need  to  sell 
a  portion  of  a  loan  that  exceeds  the 
lending  limit,  it  can  also  buy  loans  fi-om 
other  FCS  institutions  to  compensate  for 
lost  volume. 

One  FCB  argued  for  a  5-year  phase-in 
of  the  lending  limits  to  allow 
institutions  time  to  build  capital.  It 
maintained  that  immediate  compliance 
with  the  lower  lending  limits  would 
disadvantage  its  affiliated  associations, 
forcing  them  to  participate  loans  of  their 
larger  customers,  thereby  decreasing 
income.  Another  FCB  and  an 
association  also  supported  a  gradual 
implementation  of  the  reduction  in 
lending  limits  to  25  percent  over  a  5- 
year  period.  The  FCB  argued  that  the 
reduction  in  direct  lender  association 
lending  limits  would  have  a  major 
detrimental  impact  on  operations  and 
earnings  and  hinder  the  associations’ 
ability  to  service  large  customers. 

The  FCA  does  not  believe  that  it  is 
necessary  or  in  the  best  interest  of  the 
System  to  phase-in  the  lending  limits. 
The  reproposed  regulations  were 
published  in  the  Federal  Register  on 
January  23, 1991,  putting  institutions  on 
notice  of  an  intended  change  to  the 
lending  limits.  In  fact,  several  districts 
have  used  the  time  since  publication  to 
lower  lending  limits  in  anticipation  of 
publication  of  the  final  lending  limit 
regulations.  The  final  regulations 
specifically  address  the  institutions’ 
concerns  regarding  immediate 
implementation  of  the  lending  limits 
through  the  transition  criteria.  In 
addition,  the  effective  date  of  the 
lending  limit  regulations  has  been 
delayed  until  January  1, 1994,  to 
provide  institutions  ample  time  to 
conform  to  the  new  regulations. 

Two  FCBs  commented  that  single 
credit  concentrations  are  safety  and 
soundness  issues  that  should  be 
controlled  by  the  FCA  through  its 
examination,  supervision,  and 
enforcement  actions  rather  than  through 
the  regulatory  establishment  of  lending 
limits.  One  association  maintained  that 
risk  could  be  controlled  through  the 
association’s  lending  agreement  with 
the  FCB.  The  association  also  believed 
that  dynamic  credit  administration  and 
proper  management  of  loans  would 
provide  more  risk  protection  than  the 
regulation  of  loan  size.  Another 
association  believed  that  the  existing  50- 
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percent  limit  should  remain  in  place 
and  that  the  FCB  should  oversee  the  size 
of  an  association’s  loans.  It  stated  that 
restricting  loan  size  would  result  in 
significant  earnings  reduction,  which 
would  negatively  impact  the  financial 
position  of  the  institution  more  than  the 
increased  risk  from  large  loans.  Another 
association  recommended  that  each  FCB 
establish  an  association’s  lending  limit 
based  on  demonstrated  performance  and 
quality  of  the  association’s  loan 
portfolio. 

The  FCA  believes  that  the  safety  and 
soundness  of  FCS  institutions  are 
maintained,  not  controlled,  through 
examination  and  supervision. 
Enforcement  actions  are  taken  to 
implement  corrective  action  in 
situations  where  safety  and  soundness 
have  been  jeopardized.  The  examination 
and  supervision  of  institutions  are 
retroactive,  allowing  corrective  action 
only  after  the  credit  has  been  extended. 
In  setting  these  lending  limits,  the  FCA 
is  attempting  to  reduce  "single 
borrower’’  concentration  risk  to  the 
financial  position  of  an  institution 
resulting  from  losses  on  loans 
disproportionate  to  their  capital  base 
before  that  risk  is  reflected  on  the 
institution’s  balance  sheet.  In  addition, 
FCBs  are  encouraged  to  establish  in- 
house  lending  limits  which  are  less  than 
the  regulatory  limit.  Such  in-house 
limits  should  be  addressed  as  part  of  the 
bank/association  lending  relationship 
controlled  by  the  terms  and  conditions 
of  the  general  financing  agreement. 

FCA  notes  that  these  lending  limits 
only  address  single  borrower  risks  and 
are  not  intended  to  address  the  risks 
associated  with  industry  concentrations, 
faulty  credit  administration,  poor 
management  practices,  poor  accounting 
practices,  etc.  While  the  regulations  do 
not  impose  lending  limits  based  on 
indust^  concentrations  or  direct  loans 
to  associations  the  institutions  are 
encouraged  to  address  such  risk  factors. 
Generally  such  risks  can  be  addressed 
within  the  institution’s  capital 
requirements  and  the  general  allowance 
for  loan  loss  allocations. 

Comments  were  received  from  the 
FCC,  an  FCB,  and  several  associations 
on  the  lending  limits  in  relation  to  the 
permanent  capital  requirements. 
Commenters  noted  that  permanent 
capital  standards  were  issued  when  the 
lending  limits  were  much  higher.  The 
FCA’s  justification  for  the  level  of 
permanent  capital  was  the  risk  involved 
in  single-industry  lending.  The 
commenters  claimed  that  the  FCA  has 
not  adequately  explained  why  safety 
and  soundness  concerns  dictate  lower 
lending  limits  when  minimum 
permanent  capital  standards  are  higher 


than  those  established  for  other 
federally  regulated  financial 
institutions. 

The  FCA  wanted  to  allow  time  to 
implement  the  final  capital  adequacy 
regulations  and  to  review  the 
restructuring  of  institutions  before 
making  changes  to  the  lending  limits. 
The  lending  limits  regulations  originally 
proposed  setting  lending  limits  at  the 
level  applicable  to  the  individual  banks 
or  associations  prior  to  the  mergers 
required  or  allowed  by  the  1987  Act. 

The  reproposed  regulations  addressed 
the  FCA’s  concerns  with  the  level  of  risk 
associated  with  the  existing  lending 
limits  and  the  problems  that  have  arisen 
in  the  past  due  to  such  single  borrower 
concentrations.  The  reproposed 
regulations  were  designed  to  address  the 
lending  limits  after  many  institutions 
had  completed  mergers  and  capital 
between  the  banks  and  associations  had 
been  adjusted.  The  capital  regulations 
were  designed  to  address  the 
institutions’  overall  financial  strength 
and  their  ability  to  safely  fund  and 
manage  their  loan  portfolios.  As  stated 
earlier,  it  is  expected  that  the 
institutions  will  address  issues  such  as 
general  portfolio  risks  and  industry 
concentrations  through  means  such  as 
their  capital  plans  and  allowance 
requirements.  The  lending  limits  are 
intended  to  address  single  borrower 
loan  concentrations  and  limit  the  risk  to 
an  institution’s  capital  associated  with 
potential  losses  incurred  by  these  large 
loans.  After  reviewing  the  comments 
and  completing  the  associated  impact 
studies,  die  FCA  believes  that  the 
lending  limits  in  the  final  regulations 
are  appropriate  for  FCS  institutions  and 
adequately  take  into  consideration  all  of 
the  safety  and  soundness  concerns  of 
the  agency. 

B.  Section-by-Section  Discussion  of 
Changes 

1.  Section  614.4350 — ^Definitions 

This  section  of  the  reproposed 
regulations  contained  the  definitions 
used  throughout  subpart  J.  The  final 
regulations  have  clarified  several  of  the 
definitions,  and  moved  the  definition  of 
"control’’  to  the  attribution  rules 
contained  in  §  614.4358.  The  definition 
of  "commitment"  has  been  expanded  to 
clarify  when  a  commitment  b^omes 
effective.  The  term  "capital”  has  been 
deleted  from  the  definition  section  and 
has  been  replaced  by  a  discussion  of  the 
computation  of  the  "lending  limit  base" 
contained  in  §  614.4351.  The 
identification  of  when  an  institution 
makes  a  loan  has  been  broadened  under 
the  definition  of  "loan"  to  include  when 
it  enters  into  a  commitment  to  lend. 


2.  Section  614.4351 — Computation  of 
Lending  Limit  Base 

This  section  of  the  reproposed 
regulations  contained  the  lending  limits 
for  all  banks,  except  BCs.  The  lending 
limits  for  banks  are  now  contained  in 
§  614.4352.  Under  the  final  regulations, 

§  614.4351  contains  the  adjustments  and 
eliminations  required  to  be  made  to 
permanent  capital  (as  defined  in 
§  615.5201(h)  of  this  chapter)  for 
purposes  of  computing  an  institution’s 
lending  limit  base.  Under  the 
reproposed  regulations,  the  definition  of 
"capital"  required  eliminations  and 
adjustments  according  to 
§  615.5210(d)(1)  through  (d)(4)  of  this 
chapter.  Section  614.4351  has  been 
revised  so  that  the  investment  resulting 
firom  loan  participations  is  deducted 
from  the  purchasing  institution’s  capital 
to  determine  its  lending  limit  base, 
which  is  the  same  as  required  by 
existing  lending  limit  regulations  for 
BCs. 

3.  Section  614.4352 — Farm  Credit  Banks 
and  Agricultural  Credit  Banks 

Under  the  reproposed  regulations  this 
section  applied  to  direct  lender 
associations.  In  the  final  regulations, 
this  section  sets  forth  the  lending  limit 
for  FCBs  and  agricultural  credit  banks 
(ACBs)  which  is  increased  from  the  20 
percent  contained  in  the  reproposed 
regulations  to  25  percent  in  the  final 
regulations  for  the  FCBs  and  for  ACB 
loans  made  imder  the  authority  of  title 
I  of  the  Act.  For  ACBs  making  loans 
under  the  authority  of  title  in  of  the  Act 
the  lending  limits  governing  BCs  as 
described  in  §  614.4355,  would  apply. 

4.  Section  614.4353 — ^Direct  Lender 
Associations 

Section  614.4353  of  the  reproposed 
regulations  addressed  the  endorsement 
liability  limit  of  Federal  land  bank 
associations  (FLBAs).  Under  the  final 
regulations,  §  614.4353  has  been 
renumbered  to  §  614.4354.  Section 
614.4353  of  the  final  regulations 
addresses  the  lending  limit  for  all  direct 
lender  associations,  which  includes 
PCAs. 

5.  Section  614.4354 — ^Federal  Land  Bank 
Associations 

Section  614.4354  of  the  reproposed 
regulations  detailed  the  lending  limits 
applicable  to  BCs.  Under  the  final 
regulations,  most  of  this  aection  has 
been  renumbered  to  §  614.4355,  while 
§  614.4354(a)(2)  of  the  existing 
regulation  has  been  renumbered  as 
§  614.4356.  Under  the  final  regulations, 

§  614.4354  addresses  the  endorsement 
liability  of  FLBAs. 
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6.  Section  614.4355 — ^Banks  for 
Cooperatives 

Section  614.4355  under  the  final 
regulations  sets  forth  the  lending  limits 
for  the  BCs.  The  reproposed  and  final 
regulations  amend  the  existing 
regulations  for  the  BCs,  §  614.4354(a), 
by  requiring  lending  limits  to  be 
calculated  on  a  monthly  basis,  instead 
of  semiannually.  The  final  regulations 
do  not  change  the  BC  lending  limits 
contained  in  paragraph  (a)(1)  of  the 
existing  regulations  and  r^esignate 
paragraph  (a)(2)  as  §  614.4356  in  the 
final  relations. 

The  attribution  rules  in  §  614.4358  of 
the  final  regulations  continue  to  exempt 
loans  satisfying  the  criteria  of  existing 
§  614.4354(a)(2).  Section  614.4354(a)(3) 
has  been  removed  because  it  is  no 
longer  necessary  to  compute  the  total 
BCs’  lending  limit  base  imder  the  final 
regulations.  In  addition,  §  614.4354(a)(4) 
is  removed.  Paragraph  (b)  of  §  614.4354 
has  been  removed  as  the  final 
regulations  do  not  contain  a 
requirement  for  a  systemwide  BC 
lending  limit.  The  FCA  believes  this 
requirement  is  not  necessary  since  the 
lending  limit  percentages  applied  to 
CoBank  are  nearly  as  large  as  the 
percentages  applied  to  the  combined  net 
worth  of  the  previous  13  individual 
BCs. 

Paragraph  (c)  of  §  614.4354,  relating  to 
the  Central  Bank  for  Cooperatives,  has 
been  removed  because  it  is  no  longer 
appropriate.  The  lending  limits 
contained  in  §  614.4355(a)(1)  of  the  final 
regulations  are  applicable  to  all  BCs. 
Paragraph  (d)  of  §  614.4354  has  also 
been  removed.  The  content  of  this 
paragraph  is  addressed  in  the  final 
regulations  in  §  614.4351  relating  to  the 
computation  of  the  lending  limit  base. 
Paragraph  (e)  of  §  614.4354  has  been 
removed  since  the  manner  in  which 
“one  borrower”  is  determined  is  set 
forth  in  §  614.4358  in  the  final 
regulations  relating  to  rules  of 
attribution.  Paragraph  (f)  of  §614.4354 
has  been  remov^  in  the  final 
regulations. 

7.  Section  614.4356 — Banks  for 
Cooperatives  Look-Through  Notes 

S^tion  614.4356  is  a  new  section  of 
the  final  regulations  which  incorporates 
the  provisions  of  the  existing 
§  614.4354(a)(2). 

8.  Section  614.4357 — Computation  of 
Obligations 

Section  614.4357  of  the  final  and 
reproposed  regulations  relates  to  the 
computation  of  obligations,  parts  of 
which  were  contained  in  §  614.4360  of 
the  existing  regulations.  Section 
614.4357  has  b^n  expanded  and  details 
what  loans  must  be  included  in  a 


borrower’s  total  loans  outstanding  and 
what  loans  may  be  excluded.  The 
exclusion  for  loans  guaranteed  by  a  PCS 
institution,  contain^  in  existing 
regulations  §  614.4360(c),  continues  to 
apply  and  is  set  forth  in  the  final 
regulations  in  §  614.4357(b)(2). 

Paragraph  (a)  of  §  614.4360  of  the 
existing  regulations,  relating  to 
participation  loans,  is  addressed  in  the 
final  regulations  in  paragraph  (a)(2)  of 
§  614.4357.  The  find  regulations 
provide  that  loans  sold  with  recourse 
must  still  be  included  in  a  borrower’s 
total  indebtedness.  Section 
614.4357(a)(1)  of  the  final  regulations 
has  expanded  the  computation  of 
borrower  indebtedness  to  include  the 
total  amount  of  outstanding 
commitments  in  addition  to  the  total 
unpaid  principal  balance,  contained  in 
§  614.4360(b)  of  existing  regulations. 

The  exemption  from  the  indebtedness 
computation  in  paragraph  (b)  of  existing 
§  614.4360  is  no  longer  applicable. 

9.  Section  614.4358 — ^Attribution 
Rules 

The  rules  of  attribution  are  contained 
in  §  614.4358  in  both  the  reproposed 
regulations  and  the  final  regulations. 
However,  the  contents  of  the  reproposed 
regulations  set  forth  in  §  614.4358(a)(1) 
through  (a)(5)  were  reorganized  and 
clarified  in  §  614.4358(a)(1)  through 
(a)(3)  of  the  final  regulations.  Section 
614.4358(a)(1)  of  the  reproposed 
regulations  remains  unchanged  except 
for  some  minor  clarification.  Section 
614.4358(a)(2)  through  (a)(4)  of  the 
reproposed  regulations  was  modified  in 
response  to  comments  received  and  was 
combined  under  §  614.4358(a)(2)  of  the 
final  regulations.  Section  614.4358(a)(5) 
of  the  reproposed  regulations  was 
expanded  in  the  final  regulations  to 
clarify  the  control  criteria  and  to 
incorporate  the  definition  of  “control” 
previously  set  forth  in  §  614.4350(d). 

In  the  reproposed  regulations, 
“control”  was  defined  in 
§  614.4350(d)(1)  through  (d)(4)  as 
exercising  a  controlling  influence  on  the 
affairs  of  another  borrower  or  operating 
under  common  control  with  another 
borrower.  In  the  final  regulations, 
control  criteria  are  set  forth  in  the 
attribution  rules  imder  §  614.4358(a)(3). 

10.  Section  614.4359 — Lending  Limit 
Violations 

Section  614.4359  of  the  reproposed 
regulations  discussed  “nonconforming” 
loans  and  is  not  contained  in  the 
existing  regulations.  The  final 
regulations  have  been  revised  to  reduce 
their  complexity  and  simplify  their 
application.  As  revised,  the  final 
regulations  recognize  that  any  loan 
which  exceeds  the  lending  limit,  except 


loans  on  the  books  on  the  effective  date 
of  these  regulations  (grandfathered 
loans),  is  a  violation,  but  provide 
exceptions  for  loans  that  were  originally 
designated  as  “nonconforming”  in  the 
reproposed  regulations.  The  exceptions 
include  a  discussion  of  those  situations 
where  a  loan  would  violate  the  lending 
limit  because  of  a  lending  limit  base 
reduction  or  as  a  result  of  a  merger  or 
acquisition.  Other  changes  included 
deleting  the  statement  imder  paragraph 
(c)  of  the  reproposed  regulation, 
concerning  the  guarantor’s  inability  to 
pay  the  guaranteed  loan.  This  statement 
was  considered  unnecessary  as  the 
guarantor  is  the  United  States 
government.  Paragraph  (c)  of  the  final 
regulation  deleted  the  requirement  that 
the  borrower  correct  nonconformance 
because  such  a  requirement  was 
considered  unenforceable. 

11.  Section  614.4360 — ^Transition  Period 

Section  614.4360  of  the  reproposed 
regulations  deals  with  the  transition 
period  for  implementing  the  new 
lending  limits  prescribe  by  the  final 
regulations.  Paragraph  (a)  of  the 
reproposed  regulations,  which  required 
all  loans  to  be  brought  into  conformance 
with  the  new  regulations  by  the  earlier 
of  the  next  maturity  date,  loan  servicing 
action,  or  a  period  not  to  exceed  18 
months,  is  no  longer  necessary.  Under 
§  614.4360(a)  of  the  final  regulation, 
loans  or  commitments  whi^  exceed  the 
lending  limits  because  of  a  regulatory 
change  in  the  lending  limits  will  be 
grandfathered  until  the  current  contract 
expires.  Once  the  contract  expires  on 
such  loans  and  commitments,  funds 
advanced  will  be  considered  new  loans 
and  must  conform  with  the  lending 
limit  rules.  The  content  of  paragraph  (c) 
of  the  reproposed  regulations  requiring 
a  written  plan  to  bring  loans  into 
conformance  is  included  in  paragraph 
(c)  of  §  614.4359  of  the  final  regulations 
and  does  not  apply  to  those  loans 
“grandfathered”  by  §  614.4360. 

IV.  Subpart  H — ^Loan  Purchases  and 
Sales 

Section  614.4325(g)  of  the  existing 
loan  purchases  and  sales  regulations, 
addressing  exclusions  from  the  lending 
limits,  has  been  deleted  and  the 
language  of  the  existing  paragraph  has 
been  moved  to  §  614.4357(b)(4), 
Computation  of  obligations. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks,  banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  reasons  stated  in  the  preamble, 
part  614  of  chapter  VI,  title  12  of  the 
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Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Secs.  1.3, 1.5, 1.6, 1.7, 1.9, 1.10, 
2.0,  2.2,  2.3,  2.4,  2.10,  2.12,  2.13,  2.15,  3.0, 
3.1,  3.3,  3.7,  3.8,  3.10,  3.20,  3.28,  4.12,  4.12A. 
4.13,  4.13B,  4.14,  4.14A,  4.14C,  4.14D,  4.14E, 
4.18,  4.19,  4.36,  4.37,  5.9,  5.10,  5.17,  7.0,  7.2, 
7.6,  7.7,  7.8,  7.12,  7,13,  8.0,  8.5  of  the  Farm 
Credit  Act;  12  U.S.C.  2011,  2013,  2014,  2015, 
2017,  2018,  2071,  2073,  2074,  2075,  2091, 
2093,  2094,  2096,  2121,  2122,  2124,  2128, 
2129, 2131,  2141,  2149,  2183,  2184,  2199, 
2201,  2202, 2202a,  2202c,  2202d,  2202e, 
2206,  2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b,  2279b-l,  2279b-2, 
2279f,  2279M,  2279aa,  2279aa-5;  sec.  413  of 
Pub.  L.  100-233, 101  Stat.  1568, 1639. 

Subpart  H — Loan  Purchases  and  Sales 

§614.4325  [Amended] 

2.  Section  614.4325  is  amended  by 
removing  paragraph  (g)  and 
redesignating  existing  paragraph  (h)  as 
new  paragraph  (g). 

3.  Subpart  J  is  revised  to  read  as 
follows: 

Subpart  J — Lending  Limits 

Sec. 

614.4350  Definitions. 

614.4351  Computation  of  lending  limit 
base. 

614.4352  Farm  Credit  Banks  and 
agricultural  credit  banks. 

614.4353  Direct  lender  associations. 

614.4354  Federal  land  bank  associations. 

614.4355  Banks  for  cooperatives. 

614.4356  Banks  for  cooperatives  look- 
through  notes. 

614.4357  Computation  of  obligations. 

614.4358  Attribution  rules. 

614.4359  Lending  limit  violations. 

614.4360  Transition. 

Subpart  J — Lending  Limits 
§614.4350  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Borrower  means  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  System 
association  or  other  hnancing 
institution,  as  defined  in  §  614.454Q  of 
this  part)  to  which  an  institution  has 
made  a  loan  or  a  commitment  to  make 
a  loan  either  directly  or  indirectly. 

(b)  Commitment  means  a  legally 
binding  obligation  to  extend  credit, 
enter  into  lease  financing,  purchase  or 
participate  in  loans  or  leases,  or  pay  the 
obligation  of  another,  which  becomes 
effective  at  the  time  such  commitment 
IS  made. 


(c)  Loan  means  any  extension  of,  or 
commitment  to  extend,  credit 
authorized  under  the  Act  whether  it 
results  fi'om  direct  negotiations  between 
a  lender  and  a  borrower  or  is  purchased 
fi-om  or  discounted  for  another  lender, 
including  participation  interests.  The 
term  “loan"  includes  loans  outstanding, 
obligated  but  undisbursed 
commitments,  contracts  of  sale,  notes 
receivable,  other  similar  obligations, 
guarantees,  and  lease  financing.  An 
institution  “makes  a  loan”  when  it 
enters  into  a  commitment  to  lend.  ' 
advances  new  funds,  substitutes  a 
different  borrower  for  a  borrower  who  is 
released,  or  where  any  other  person’s 
liability  is  added  to  the  outstanding  loan 
or  commitment. 

(d)  Primary  liability  means  an 
obligation  to  repay  that  is  not 
conditioned  upon  £m  unsuccessful  prior 
demand  on  another  party. 

(e)  Secondary  liability  means  an 
obligation  to  repay  that  only  arises  after 
an  unsuccessful  demand  on  another 
party. 

§  61 4.4351  Computation  of  lending  limit 
base. 

(a)  Lending  limit  base.  An 
institution’s  lending  limit  base  is 
comprised  of  the  permanent  capital  of 
the  institution,  as  defined  in 

§  615.5201(h)  of  this  chapter,  with  the 
adjustments  provided  for  in 
§  615.5210(d)(1).  (d)(2)  and  (d)(4)  of  this 
chapter,  and  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 

(1)  Where  one  institution  invests  in 
another  institution  in  order  to  capitalize 
a  participation  interest,  the  amount  of 
investment  in  the  purchasing  institution 
that  is  owned  by  the  originating 
institution  shall  be  deducted  fiom  the 
purchasing  institution’s  capital. 

(2)  Stock  protected  under  section  4.9A 
of  the  Act  may  be  included  in 
permanent  capital  until  January  1, 1998. 

(b)  Timing  of  calculation.  The  lending 
limit  base  will  be  calculated  on  a 
monthly  basis  as  of  the  preceding  month 
end. 

§  61 4.4352  Farm  Credit  Banks  and 
agricultural  credit  banks. 

(a)  Farm  Credit  Banks.  No  Farm 
Credit  Bank  may  make  or  discount  a 
loan  to  a  borrower,  if  the  consolidated 
amount  of  all  loans  outstanding  and 
undisbursed  commitments  to  that 
borrower  exceed  25  percent  of  the 
bank’s  lending  limit  base. 

(b)  Agricultural  credit  banks.  (1)  No 
agricultural  credit  bank  may  make  or 
discount  a  loan  to  a  borrower  under  the 
authority  of  title  I  of  the  Act,  if  the 
consolidated  amount  of  all  loans 
outstanding  and  undisbursed 


commitments  to  that  borrower  exceeds 
25  percent  of  the  bank’s  lending  limit 
base. 

(2)  No  agricultural  credit  bank  may 
make  or  discount  a  loan  to  a  borrower 
under  the  authority  of  title  III  of  the  Act, 
if  the  consolidated  amount  of  all  loans 
outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
the  lending  limits  prescribed  in 
§614.4355  of  this  subpart. 

§  61 4.4353  Direct  lender  aeaoclatlone. 

No  association  may  make  a  loan  to  a 
borrower,  if  the  consolidated  amount  of 
all  loans  outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
25  percent  of  the  association’s  lending 
limit  base. 

§614.4354'  Federal  land  bank  aaaoclationa. 

No  Federal  land  bank  association  may 
assume  endorsement  liability  on  any 
loan  if  the  total  amount  of  the 
association’s  endorsement  liability  on 
loans  outstanding  and  undisbursed 
commitments  to  that  borrower  would 
exceed  25  percent  of  the  association’s 
lending  limit  base. 

§  61 4.4355  Banka  for  cooperativea. 

No  bank  for  cooperatives  may  make  a 
loan  if  the  consolidated  amount  of  all 
loans  outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
the  following  percentages  of  the  lending 
limit  base  of  the  bank: 

(a)  Basic  lending  limit.  (1)  Term  loans 
to  eligible  cooperatives:  25  percent. 

(2)  Term  loans  to  foreign  and 
domestic  parties:  10  percent. 

(3)  Lease  loans  qualifying  rmder 

§  614.4020(a)(3)  and  applying  to  the 
lessee:  25  percent. 

(4)  Standby  letters  of  credit  qualifying 
under  §  614.4810:  35  percent. 

(5)  Guarantees  qualifying  under 
§614.4800:  35  percent. 

(6)  Seasonal  loans  exclusive  of 
seasonal  loans  qualifying  under 
§  614.4231:  35  percent. 

(7)  Foreign  trade  receivables 
qualifying  under  §  614.4700:  50  percent. 

(8)  Bankers’  acceptances  held 
qualifying  under  §  614.4710  and 
seasonal  loans  qualifying  under 
§614.4231:  50  percent. 

(9)  Export  and  import  letters  of  credit 
qualifying  under  §614.4321:  50  percent. 

(b)  Total  lending  limit.  (1)  The  sum  of 
term  and  seasonal  loans  exclusive  of 
seasonal  loans  qualifying  under 
§614.4231:  35  percent. 

(2)  The  sum  of  paragraphs  (a)(1) 
through  (a)(9)  of  this  section:  50  percent. 

§  61 4.4356  Banks  for  cooperatives  look- 
through  notes. 

Where  a  bank  for  cooperatives  makes 
a  loan  to  an  eligible  borrower  that  is 
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secured  by  notes  of  individuals  or 
business  entities,  the  basic  lending 
limits  provided  in  §  614.4355  may  be 
applied  to  each  original  notemaker 
rather  than  to  the  loan  to  the  eligible 
borrower,  if: 

(a)  Each  note  is  current  and  carries  a 
full  recourse  endorsement  or 
imconditional  guarantee  by  the 
borrower; 

(b)  The  bank  determines  the  financial 
condition,  repayment  capacity,  and 
other  credit  factors  of  the  loan  to  the 
original  maker  reasonably  Justify  the 
creditgranted  by  the  endorser:  and 

(c)  The  loans  are  fully  supported  by 
documented  loan  files,  which  include, 
at  a  minimum: 

(1)  A  credit  report  supporting  the 
bank’s  finding  that  the  financial 
condition,  repayment  capacity,  and 
other  factors  of  the  maker  of  the  notes 
being  pledged  justify  the  credit 
extended  by  the  bank  and/or  endorser; 

(2)  A  certification  by  a  bank  officer 
designated  for  that  purpose  by  the  loan 
or  executive  committee  that  the 
financial  responsibility  of  the  original 
notemaker  has  been  evaluated  by  the 
loan  committee  and  the  bank  is  relying 
primarily  on  each  such  maker  for  the 
payment  of  the  obligation;  and 

(3)  Other  credit  information  normally 
required  of  a  borrower  when  making 
and  administering  a  loan. 

§614.4357  Computation  of  obligations. 

(a)  Inclusions.  The  computation  of 
total  loans  to  each  borrower  for  the 
purpose  of  computing  their  lending 
limit  shall  include: 

(1)  The  total  impaid  principal  of  all 
loans  and  the  total  amount  of 
undisbursed  commitments  except  as 
excluded  by  paragraph  (b)  of  this 
section.  This  amount  shall  include  loans 
that  have  been  charged  off  on  the  books 
of  the  institution  in  whole  or  in  part  but 
have  not  been  collected,  except  to  the 
extent  that  such  amounts  are  not  legally 
collectible; 

(2)  Purchased  interests  in  loans, 
including  participation  interests,  to  the 
extent  of  the  amount  of  the  purchased 
interest,  including  any  undisbursed 
commitment; 

(3)  Loans  attributed  to  a  borrower  in 
accordance  with  §  614.4358. 

(b)  Exclusions.  The  following  loans 
when  adequately  documented  in  the 
loan  file,  may  be  excluded  firom  loans  to 
a  borrower  subject  to  the  lending  limit: 

(1)  Any  loan  or  portion  of  a  loan  that 
carries  a  full  faith  and  credit 
performance  guaranty  or  surety  of  any 
department,  agency,  bureau,  board, 
commission,  or  establishment  of  the 
United  States  government,  provided 
there  is  no  evidence  to  suggest  that  the 


guaranty  has  become  unenforceable  and 
&e  institution  can  demonstrate  that  it  is 
in  compliance  with  the  terms  and 
conditions  of  the  guaranty. 

(2)  Any  loan  or  portion  of  a  loan 
guarantee  by  a  Farm  Credit  System 
institution,  pursuant  to  the  provisions  of 
§  614.4345  on  guaranty  agreements.  This 
exclusion  does  not  apply  to  the 
institution  providing  the  guaranty. 

(3)  Any  loan  or  portion  of  a  loan  that 
is  secured  by  bonds,  notes,  certificates 
of  indebtedness,  or  Treasury  bills  of  the 
United  States  or  by  other  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States  government, 
provided  the  loans  are  fully  secured  by 
the  current  market  value  of  such 
obligations.  If  the  market  value  of  the 
collateral  declines  to  below  the  balance 
of  the  loan,  and  the  entire  loan, 
individually,  or  when  combined  with 
other  loans  and  undisbursed 
commitments  to  or  attributed  to  the 
borrower,  causes  the  borrower’s  total 
indebtedness  to  exceed  the  institution’s 
lending  limit,  the  institution  shall  have 
5  business  days  to  bring  the  loan  into 
conformance  before  it  shall  be  deemed 
to  be  in  violation  of  the  lending  limit. 

(4)  Interests  in  loans  sold,  including 
participation  interests,  when  the  sale 
agreement  meets  the  following 
reouirements: 

(i)  The  interest  sold  must  be  an 
undivided  interest  in  the  principal 
amount  of  the  loan  and  in  the  collateral 
securing  the  loan;  and 

(ii)  The  interest  must  be  sold  without 
recourse;  and 

(iii)  The  agreement  under  which  the 
interest  is  sold  must  provide  for  the 
sharing  of  all  payments  of  principal, 
collection  expenses,  collateral  proceeds, 
and  risk  of  loss  on  a  pro  rata  basis 
according  to  the  percentage  interest  in 
the  principal  amount  of  the  loan. 
Agreements  that  provide  for  the  pro  rata 
sharing  to  commence  at  the  time  of 
default  or  similar  event,  as  defined  in 
the  agreement  under  which  the  interest 
is  sold,  shall  be  considered  to  be  pro 
rata  agreements,  notwithstanding  the 
fact  that  advances  are  made  and 
payments  are  distributed  on  a  basis 
other  than  pro  rata  prior  to  that  time. 

(5)  Loans  sold  in  their  entirety  to  a 
pooler  certified  by  the  Federal 
Agricultural  Mortgage  Corporation,  if  an 
interest  in  a  pool  of  subordinated 
participation  interests  is  purchased  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

§  61 4.4358  Attribution  rules. 

(a)  For  the  purpose  of  applying  the 
lending  limit  to  the  indebtedness  of  a 
borrower,  loans  to  a  related  borrower  ' 
shall  be  combined  with  loans 


outstanding  to  the  borrower  and 
attributed  to  the  borrower  when  any  one 
of  the  following  three  conditions  exist: 

(1)  Liability,  (i)  The  borrower  has 
primary  or  secondary  liability  on  a  loan 
made  to  the  related  borrower.  The 
amount  of  such  loan  attributable  to  the 
borrower  is  limited  to  the  amount  of  the 
borrower’s  liability. 

(ii)  This  section  does  not  require 
attribution  of  a  guarantee  taken  out  of  an 
abundance  of  caution.  To  qualify  for  the 
abundance  of  caution  exception  to  the 
requirements  of  this  subpart,  the 
institution  must  document  in  the  loan 
file  that  the  loan,  when  evaluated  on  the 
credit  factors  set  forth  in  §  614.4160  of 
this  part  without  considering  the 
guarantee,  would  support  the  credit 
decision  under  the  same  basic  terms  and 
conditions. 

(iii)  For  the  banks  for  cooperatives 
and  agricultural  credit  banlu  operating 
under  title  III  authorities  of  the  Act, 
look-through  notes  are  exempt  horn  the 
lending  limit  provisions  provided  they 
meet  the  criteria  of  §  614.4356. 

(2)  Financial  interdependence.  The 
operations  of  a  borrower  and  related 
borrower  are  financially  interdependent. 
Financial  interdependence  exists  if  the 
borrower  is  the  primary  source  of 
repayment  for  a  related  borrower’s  loan, 
or  if  the  operations  of  the  borrower  and 
the  related  borrower  are  commingled. 

(i)  The  borrower  shall  be  considered 
the  primary  source  of  repayment  on  the 
loan  to  the  related  borrower  if  the 
borrower  is  obligated  to  supply  50 
percent  or  more  of  the  related 
borrower’s  annual  gross  receipts,  and 
reliance  on  the  income  firom  one  another 
is  such  that,  regardless  of  the  solvency 
and  liquidity  of  the  borrower’s 
operations,  the  debt  service  obligation  of 
the  related  borrower  could  not  be  met  if 
income  flow  from  the  borrower  is 
interrupted  or  terminated.  For  the 
purpose  of  this  paragraph,  gross  receipts 
include,  but  are  not  limited  to, 
revenues,  intercompany  loans, 
dividends  and  capital  contributions. 

(ii)  The  assets  or  operations  of  the 
borrower  and  related  borrower  are 
considered  to  be  commingled  if  they 
cannot  be  separated  without  materially 
impacting  the  economic  survival  of  the 
individual  operations  and  their  ability 
to  repay  their  loans. 

(3)  Control.  The  borrower  directly  or 
indirectly  controls  the  related  borrower. 
A  borrower  is  deemed  to  control  a 
pslated  borrower  if  either  paragraph 
(^(3)(i)  or  (a)(3)(ii)  of  this  section  exist: 

(i)  The  borrower,  directly  or  acting 
through  one  or  more  other  persons, 
owns  50  percent  or  more  of  the  stock  of 
the  related  borrower;  or 
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the  lending  limit  are  subject  to  the 
provisions  prescribed  in  §  614.4359. 

Subpart  M — Loan  Approval 
Requiremente 

1614.4470  [AnMndMQ 

4.  Section  614.4470  is  amended  by 
removing  the  reference  “§  614.4360(b)’* 
and  adding  in  its  place  “subpart  J  of  this 
part”  in  paragraph  (c). 

Subpart  Q— Bank  for  Cooperatives 
Financing  International  Trade 

f  614.4710  [Amended] 

5.  Section  614.4710  is  amended  by 
removing  the  reference  “§§  614.4350, 
614.4354,  and  614.4360”  and  adding  in 
its  place  “subpart )”  in  the  second 
sentence  of  the  introductory  paragraph; 
and  by  removing  the  reference 
“§614.4354”  and  adding  “§614.4355” 
in  the  introductory  paragraph  at  the 
second  place  it  appears  and  in 
paragraphs  (a)(2).  (a)(3).  and  (b)(1). 

Dated;  July  20, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  93-17917  Filed  7-27-93;  8:45  am] 
BILUNQ  CODE  S70S-O1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  91-ANE-05;  Amendment  39- 
8645;  AO  93-14-20] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW)  JT9D 
series  tuibofan  engines,  that  requires 
initial  and  repetitive  borescope 
inspections  of  high  pressure  turbine 
(HIT)  stage  2  vane  assemblies.  This 
amendment  is  prompted  by  reports  of 
imcontained  engine  failures.  These 
failures  were  caused  by  distressed  vanes 
inducing  high  vibratory  stress  on  HPT 
stage  2  blades  and  the  lenticular  airseal. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncontained  HPT 
stage  2  blade  fractures  or  lenticular 
airseal  failures. 

DATES:  EHective  August  27, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  27, 
1993. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130; 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  4  Whitney  (PW) 
JT9D-59A,  -70A,  -7Q,  and  -7Q3 
turbofan  engines,  was  published  in  the 
Federal  Register  on  January  10, 1992 
(57  FR  1126).  That  action  proposed  to 
require  initial  and  repetitive  borescope 
inspections  for  distress  of  the  high 
pressure  turbine  (HPT)  stage  2  vane 
assemblies  in  accordance  with  PW 
Service  Bulletin  (SB)  No.  5667,  Revision 

1,  dated  Septeml^r  13, 1989. 

Interested  persons  have  been  afiorded 

an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
proposed  rule  does  not  apply  to  second 
stage  HPT  vane  assemblies  configured 
in  accordance  with  PW  SB  No.  5829, 
Revision  4,  dated  November  14, 1990, 
(5829  vanes),  PW  SB  No.  5895,  Revision 

2,  dated  October  16, 1990,  (5895  vanes), 
or  PW  SB  No.  5837,  Revision  1,  dated 
April  10, 1989  (5837  vanes).  The 
commenter  states  that  service 
experience  shows  that  second  stage  HPT 
vane  distress  still  occurs  with  the  5829 
and  5837  vanes,  and  recommends  that 
the  AD  apply  to  the  5829  and  5837 
vanes  as  well.  The  Federal  Aviation 
Administration  (FAA)  concurs.  FAA 
analysis  indicates  that  the  service  life 
and  durability  of  the  5829  and  5837 
vanes  require  the  need  for  repetitive 
borescope  inspections.  The  ceramic 
coated  5895  vanes,  however,  show 
greater  durability  with  an  improvement 
in  vane  metal  temperature  and  vane  life. 
The  manufacturer  has  issued  PW 
Service  Bulletin  No.  5667,  Revision  2, 
dated  June  11, 1992,  which  includes 
5829  and  5837  vanes  in  the  inspection 
program.  The  FAA  has  therefore 


changed  the  AD  to  include  the  5829  and 
5837  vanes,  and  has  increased  the 
number  of  engines  affected  in  the 
economic  analysis  accordingly. 

The  commenter  also  states  that  the 
AD  needs  only  to  address  the  vane 
cluster  assembly  part  numbers  as  these 
numbers  are  tracked  by  operators  when 
HPT  modules  are  built.  The  FAA 
concurs.  The  manufacturer  has  issued 
PW  SB  No.  5667,  Revision  2,  dated  June 
11, 1992,  which  lists  only  the  vane 
cluster  assembly  part  numbers.  The 
FAA  has  changed  the  AD  to  reference 
this  new  revision  of  the  SB. 

One  commenter  mentioned  that  they 
had  been  performing  borescope 
inspections  of  the  second  stage  HPT 
vane  assemblies  for  the  past  three  years 
and  that  only  one  engine  remains  in 
service  with  the  older  second  stage  HPT  ! 
vane  assembliesiiThe  commenter  further  h 
states  that  there  is  no  need  for  an  AD  ■! 
since  they  are  already  in  compliance  i 

with  the  requirements.  This  commenter  * 
requests  that  the  FAA  perform  an  audit  ■ 
to  determine  the  numl^r  of  engines  that 
would  be  affected  by  adoption  of  this  ' 
AD.  If  there  are  relatively  few  engines  | 
affected,  and  the  operators  of  such  | 

engines  are  already  performing 
inspections  and  have  plans  to  shortly 
replace  those  second  stage  HPT  vane 
assemblies  with  newer  units,  then  an 
AD  should  not  be  issued.  The  FAA  does  I 
not  agree.  The  FAA  completed  an  audit 
of  the  affected  PW  JT9D  fleet.  The  audit 
indicates  that  approximately  70%  of  the 
world-wide  fleet  has  not  incorporated 
5895  vanes.  This  audit  confirms  the 
need  to  issue  the  AD.  In  addition, 
operators  who  have  already 
incorporated  5895  vanes  on  their 
engines  are  not  required  to  accomplish 
the  inspections  of  this  AD. 

Two  comments  state  that  the  AD 
should  refer  to  the  appropriate  aircraft 
maintenance  manual  instead  of  the  PW 
maintenance  manual  (MM).  The  ^ 

comments  state  that  these  PW  MM’s  are 
written  for  the  use  by  the  airframe 
manufacturers,  not  operators,  and  the 
PW  MM’s  are  not  readily  available  to 
the  operators.  The  FAA  does  not  agree. 
Aircraft  MM’s  are  often  customized  to 
meet  individual  operator’s  needs.  These 
operator  specific  aircraft  MM’s  may  not 
receive  engineering  review  by  the 
Engine  and  Propeller  Directorate  or 
through  a  PW  Designated  Engineering 
Representative  (DER).  When  citing  a 
MM  in  an  engine  AD,  the  FAA 
considers  imperative  Engineering 
oversight  of  that  MM  by  the  Directorate, 
or  the  manufacturer’s  DER.  Therefore, 
the  AD  will  continue  to  reference  the 
PW  MM.  The  sections  of  the  PW  MM 
referenced  in  the  AD  are  available  either 
through  PW  or  the  FAA. 


! 

i 
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After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
revised  the  estimate  of  economic  impact 
to  reflect  an  increase  in  the  number  of 
engines  affected. 

There  are  approximately  602  PW 
JT9D-59A,  -70A,  -7Q,  and  -7Q3 
tuiboCan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  125  engines  on  aircraft  of 
U.S.  Registry  will  be  affected  by  this 
AD,  that  the  inspection  will  be 
performed  approximately  6  times 
annually,  the  inspections  will  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $82,500 
annually. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warremt  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-20  Pratt  k  Whitney:  Amendment  39- 

8645.  Docket  No.  91-ANE-05. 

Applicability:  Pratt  &  Whitney  (PW)  JT9D- 
59A,  -70A,  -7Q,  and  -7Q3  turbofan  engines 
installed  on,  but  not  limited  to  Boeing  747, 
McDonnell  Douglas  DC-10,  and  Airbus  A300 
aircraft,  in  which  the  following  high  pressxire 
turbine  (HPT)  stage  2  vane  assemblies, 
identified  by  vane  cluster  assembly  part 
numbers,  are  installed:  743772,  774872, 
806272,  807372, 807772, 807072,  and 
808372. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontained  HPT  stage  2  blade 
fractures  or  lenticular  airseal  failures, 
accomplish  the  following: 

(a)  For  engines  that  have  not  incorporated 
the  requirements  of  PW  Service  Bulletin  (SB) 
5566,  Revision  5,  dated  August  10, 1990,  and 
the  requirements  of  PW  SB  5428,  Revision  3, 
dated  March  12, 1984,  borescope  inspect  the 
HPT  stage  2  vanes  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB 
5667,  Revision  2,  dated  June  11, 1992,  and 
in  accordance  with  the  criteria  identified  in 
the  applicable  PW  Maintenance  Manual 
(MM)  listed  in  paragraph  (c)  of  this  AD,  prior 
to  accumulating  1,000  hours  time  in  serrice 
(TIS)  since  vane  installation,  or  within  the 
next  125  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and  remove 
from  service,  prior  to  further  flight,  second 
stage  turbine  vanes  exhibiting  distress 
beyond  serviceable  limits. 

(b)  For  engines  that  have  incorporated  the 
requirements  of  PW  SB  5566,  Revision  5, 
dated  August  10, 1990,  and  PW  SB  5428, 
Revision  3,  dated  March  12, 1984,  borescope 
inspect  the  HPT  stage  2  vanes  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
SB  5667,  Revision  2,  dated  June  11, 1992, 
and  in  accordance  with  the  criteria  identified 
in  the  applicable  PW  MM  listed  in  paragraph 

(c)  of  this  AD,  prior  to  accumulating  2,000 
hours  total  pert  TIS  since  new  on  the  entire 
set  of  vanes,  or  within  1,000  hours  TIS  since 
vane  installation,  or  within  the  next  125 
hours  US  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  and  remove  from 
service,  prior  to  further  flight,  second  stage 
turbine  vanes  exhibiting  distress  beyond 
serviceable  limits. 

(c)  Thereafter,  inspect  the  HPT  stage  2 
vanes  in  accordance  with  the  criteria 
identified  in  the  following  PW  MMs,  and 
remove  from  service,  prior  to  further  flight, 
HPT  stage  2  vanes  exhibiting  distress  be3rond 
serviceable  limits. 


Engine  mod- 

cis 

MH  part 
ruimber/Re- 
vMondate 

Section/Table 

JT9D-7Q/7Q3 

783777/De¬ 

cember 

2S,  1989. 

72-00-00/ 

604A 

JT9D-69A^- 

783778/Apr8 

72-00-00/ 

70A 

2S,  1990. 

60SA 

JT9D-59A 

783779/ 
Septem¬ 
ber  15, 
1989. 

72-00-4XV605 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  cxmunents  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  retained  from  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
document 


Document 

no. 

Pages 

Issue 

Date 

PWSBNo. 

1-6 

Revision 

June  11, 

5667. 

2. 

1992. 

Total 

pages: 

6. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney.  Publications 
Department.  400  Main  Street,  East  Hartford. 
CT  06108.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
August  27, 1993. 

Issued  in  Burlington.  Massachusetts,  on 
July  19. 1993. 

Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

IFR  Doc.  93-17941  Filed  7-27-03;  8  45  am] 
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14  CFR  Part  39 

[Docket  No.  93-ANE-28;  Amendment  39- 
8603;  AO  93-1  (Mni 

Airworthiness  Directives;  Teiedyne 
Continentai  Motors  0-200, 0-300.  iO/ 
TSKVLTSiO-360.  CVKVTSiO-470.  IO/ 
TSiO/LTSIO/GTSIO-620  and  KVTSIO/ 
TSIOL-550  Series  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTKM:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-10-02  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM)  O- 
200. 0-300,  IO/TSIO/LTSlO-360. 0/10/ 
TSIO-470,  IO/TSIO/LTSIO/GTSIO-520 
and  IO/TSIO/TSIOL-550  series 
reciprocating  engines  by  individual 
letters.  This  AD  requires  inspection  of 
affected  engines  to  determine  for  each 
cylinder  if  the  valve  retainer  key  is 
missing  or  the  roto  coil,  if  applicable,  is 
mispositioned;  and  repair  or 
replacement,  if  necessary,  of  those 
cylinders.  This  amendment  is  prompted 
by  a  report  from  TCM  of  an  engine 
shipped  &t)m  the  factory  containing  a 
cylinder  with  a  valve  retainer  key 
missing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  engine 
failure  due  to  a  missing  cylinder  valve 
retainer  key. 

OATES:  Efiective  on  August  12. 1993,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-10-02, 
issued  on  May  17, 1993,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  12, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  27, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  ^ief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-28. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motors,  P.O.  Box  90, 
Mobile,  AL  36601;  telephone  (205)  438- 
3411  ext.  305,  fax  (205)  438-3411  ext. 
179.  This  information  may  be  examined 


at  the  FAA,  New  England  Region.  Office 
of  the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park.  Burlington. 

MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer, 
Propulsion  Bran^,  Atlanta  Aircraft 
Certification  Office.  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta.  GA 
30349;  telephone  (404)  991-3810;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  On  May 

17. 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  93-10-02,  applicable  to 
Teledyne  Continental  Motors  (TCM)  O- 
200, 0-300,  IO/TSIO/LTSlO-360. 0/10/ 
TSlO-470,  IO/TSIO/LTSIO/GTSIO-520. 
and  IO/TSIO/TSlOL-550  series 
reciprocating  engines  listed  by  serial 
number  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  93-12,  dated  May 

12. 1993,  or  that  contain  cylinder 
assemblies  purchased  finm  TCM 
between  July  29, 1992,  and  March  30, 
1993.  That  priority  letter  AD  requires 
inspection  of  affected  engines  to 
determine  for  each  cylinder  if  the  valve 
retainer  key  is  missing  or  the  roto  coil, 
if  applicable,  is  mispositioned:  and 
repair  or  replacement,  if  necessary,  of 
those  cylinders.  That  action  was 
prompted  by  a  report  from  TCM  of  an 
engine  shipped  from  the  factory 
containing  a  cylinder  with  a  valve 
retainer  key  missing.  There  has  been 
one  additional  report  fi'om  an  operator 
of  an  engine  failure  resulting  from  a 
cylinder  with  a  missing  valve  retainer 
key.  There  were  2,786  engines  shipped 
from  the  factory  between  July  29, 1992, 
and  March  30, 1993,  that  may  be 
missing  valve  retainer  keys,  as  well  as 
an  unspecified  number  of  individual 
cylinder  assemblies.  On  certain  engine 
models,  a  missing  valve  retainer  key 
may  be  indicated  by  a  mispositioned 
roto  coil.  A  missing  valve  retainer  key 
on  either  the  intake  or  exhaust  valve 
will  result  in  complete  engine  failure  in 
a  very  short  timeframe.  The  FAA  has 
determined  that  cylinders  that  operate 
normally  for  25  hours  time  in  service 
(TIS)  after  new,  rebuild,  or  overhaul  do 
not  have  missing  valve  retainer  keys, 
and  therefore  need  not  be  inspected. 
This  condition,  if  not  corrected,  could 
result  in  an  engine  failure  due  to  a 
missing  cylinder  valve  retainer  key. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  No.  93-12, 
dated  May  12, 1993,  that  lists  affected 
engines  by  serial  number  and  describes 
procedures  for  inspection  of  cylinders  to 


determine  if  the  valve  retainer  key  is 
missing  or  the  roto  coil,  if  applicable,  is 
mispositioned. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
F/UV  issued  priority  letter  AD  93-10-02 
to  prevent  an  engine  failure  due  to  a 
missing  cylinder  valve  retainer  key.  The 
AD  requires  inspection  of  afiected 
engines  to  determine  for  each  cylinder 
if  ffie  valve  retainer  key  is  missing  or  the 
roto  coil,  if  applicable,  is  mispositioned: 
and  repair  or  replacement,  if  necessary, 
of  those  cylinders.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letter  issued  on  May  17. 1993,  to  all 
known  U.S.  owners  and  operators  of 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  “ADDRESSES.”  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  neen  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-ANE-28.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
hot  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vkith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  eurcraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  Febru^  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  \yili  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-10-02  Teledyne  Continental  Motors: 
Amendment  39-8603.  Docket  93-ANE- 
28. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  0-200,  0-300,  lO/TSIO/ 
LTSIO-360, 0/lO/TSlO-470,  lO/TSIO/ 
LTSlO/GTSlO-520,  and  lO/TSlO/TSIOL-550 
series  reciprocating  engines  listed  by  serial 
number  in  TCM  Mandatory  Service  Bulletin 
(MSB)  No.  93-12,  dated  May  12, 1993,  or  that 
contain  cylinder  assemblies  purchased  from 
TCM  between  July  29, 1992,  and  March  30, 
1993;  installed  on  but  not  limited  to:  Aeronca 
Models  15AC  and  Si  SAC;  American 
Champion  (Bellanca)  Models  7ACA  and  402; 
Beagle  Model  206S;  Beech  Models  Debonaire, 
Bonanza,  and  Baron;  Bellanca  Models  14-19, 
14-19-2, 14-19-3, 14-19-3A,  17-30, 17-31, 
and  17-31TC;  Cessna  Models  150, 170, 172, 
180, 182, 185, 188, 205, 206,  207,  210,  303, 
310,  320, 335,  336,  337,  340,  401, 402,  404, 
414, 421,  and  T41;  Aero  Commander  Models 
200,  500,  and  685;  Champion  Models  Citabria 
and  Lancer;  Maule  Models  Bee  Dee  M-4,  M- 
4,  M-4C,  M-4S,  M-4T,  M-4-210,  M-4-210C, 
M-4-210S,  M-4-210T,  and  M-5-210C; 
Mooney  Models  231  and  252;  Navion  series; 
Piper  Models  Arrow,  Seneca,  and  PA46- 
310P;  and  Taylorcrafl  Model  F-19  aircraft. 

Compliance:  Required  prior  to  further 
flight,  unless  previously  accomplished. 

To  prevent  an  engine  failiu^  due  to  a 
missing  cylinder  valve  retainer  key, 
accomplish  the  following: 

(a)  For  engines  that  have  less  than  25  hours 
time  in  service  (TIS),  or  unknown  TIS,  on  the 
effective  date  of  the  AD  since  new,  rebuild, 
or  factory  overhaul,  visually  inspect  each 
cylinder  to  determine  if  both  valve  retainer 
keys  are  in  place  on  each  valve,  and  if  the 
roto  coil,  if  applicable,  is  properly 
positioned,  in  accordance  with  TCM  MSB 
No.  93-12,  dated  May  12, 1993. 

Note:  Certain  TCM  engine  models  do  not 
incorporate  roto  coils  in  the  valve  assembly. 

(1)  If  a  valve  retainer  key  is  missing,  or  if 
a  roto  coil,  if  applicable,  is  mispositioned, 
repair  or  replace  the  cylinder,  as  necessary, 
in  accordance  with  the  applicable  TCM 
Overhaul  Manual. 

(2)  If  the  valve  retainer  keys  are  in  place, 
and  the  roto  coil,  if  applicable,  is  correctly 
positioned,  return  engine  to  service  in 
accordance  with  TCM  MSB  No.  93-12,  dated 
May  12. 1993. 

(b)  For  engines  with  individually  installed 
new  service  or  chrome  plated  cylinder 
assemblies  purchased  from  TCM  between 
July  29, 1992,  and  March  30, 1993,  that  have 
less  than  25  hours  TIS  on  the  elective  date 
of  this  AD  since  installation  of  any 
cylinder(s).  visually  inspect  each  new  service 
or  chrome  plated  cylinder,  and  repair  or 
replace  the  cylinder,  as  necessary,  in 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  Uninstalled  cylinder  assemblies 
purchased  from  TCM  between  July  29, 1992, 
and  March  30, 1993,  must  be  inspected  and 
repaired,  as  necessary,  in  accordance  with 
paragraph  (a)  of  this  AD  prior  to  installation 
on  an  engine. 


(d)  For  engines  that  have  25  hours  or  more 
TIS  on  the  effective  date  of  this  AD,  since 
new,  rebuild,  w  factory  overhaul,  no 
inspection  is  required. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Oftice. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(f)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
bulletin: 


Document 

no. 

Pages 

Revision 

Date 

TCM  MSB 

No.  93-12. 
Total 
pages: 
7. 

1-7 

Original ... 

May  12, 
1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (205)  438- 
3411  ext.  305,  fax  (205)  438-3411  ext.  179. 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  b^mes  effective  on 
August  12, 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-10-02, 
issued  May  17, 1993,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  17, 1993. 

Michael  H.  Borfitz, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-17942  Filed  7-27-93;  8:45  am) 
BiLUNQ  cooe  4eiO-13-P 


14  CFR  Part  97 

[Docket  No.  27359;  Arndt  No.  1555] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
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(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adopticm  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  Naticmal  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  cmd  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ffie  affected  airport  is 
located:  or 

2.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  iNFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Swvice, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatcny  description  of  each  SIAP  is 


contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
spiecial  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Aimen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  tlie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  ffian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  vmder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  July  16, 1993. 
Thomas  C.  Accaridi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L.  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  September  16, 1993 

Dodge  City.  KS,  Dodge  City  Regional,  VOR 
RWY  14,  Amdt.  17 

Dodge  City,  KS,  Dodge  City  Regional,  ILS 
RWY  14,  Amdt.  1 

Tangier,  VA,  Tangier  Island,  VOR/DME  RWY 
2,  Orig. 

Tangier,  VA,  Tangier  Island,  VOR/DME  RWY 
2,  Amdt.  6,  Cancelled 

*  •  *  Effective  August  19, 1993 
Goodland,  KS,  Renner  Field  (Goodland 

Muni),  RNAV  RWY  12.  Amdt,  4.  Cancelled 
Santa  Fe,  NM,  Santa  Fe  County  Muni,  VOR 
RWY  33,  Amdt.  7 
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Santa  Fe  NM,  Santa  Fe  County  Muni,  VOR/ 
DME-A,  Orig. 

Santa  Fe,  NM,  Santa  Fe  County  Muni,  NDB 
RWY  2,  Arndt.  3 

Santa  Fe,  NW,  Santa  Fe  County  Muni,  ILS 
RWY  2,  Arndt.  3 

Dickinson,  ND,  Dickinson  Muni,  NDB  RWY 
32,  Orig. 

Dickinson,  ND,  Dickinson  Muni,  ILS  RWY 
32,  Orig. 

Dickinson,  ND,  Dickinson  Muni,  ILS/DME 
RWY  32,  Amdt,  3,  Cancelled 

East  Stroudsburg,  PA  Birchwood-Pocono 
Airpark,  VOR/DME  RWY  32,  Amdt.  3 
Cancelled 

Gordonsville,  VA  Gordonsville  Muni,  VOR- 
A,  Amdt.  2,  Cancelled 

•  *  *  Effective  July  6,  1993 

Gallatin,  TN,  Sumner  County  Regional, 
RADAR-1,  Amdt.  3 

[FR  Doc.  93-17971  Filed  7-27-93;  8:45  am] 

BILUNQ  CODE  4«tO-13-M 


14  CFR  Part  97 

[Docket  No.  27360;  Amdt  No.  1556] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 


For  Purchase- 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 

200),  FAA  Headquarters  Building,  800 

Independence  Avenue  SW., 

Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 

region  in  which  the  affected  airport  is 

located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  and  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  IDC/Temporary 
(FDC/T)  NOT AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAM  have  been  cancelled.  The  FDC/ 
P  NOTAMs  for  the  SLAPS  contained  in 
this  amendment  are  based  on  the 
criteria  contained  in  the  U.S.  Standard 
for  Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPs  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
6U'e  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  tliat  good  cause  exists 
for  making  these  SIAPs  elective  in  less 
than  30  days 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  is 
not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFRPart  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  July  16, 1993. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 


L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR.  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


NFDC  Transmittal  Letter 


Effective 

State 

City 

Airport 

FDC  No. 

SIAP 

06f02f93 

HATwymitii  . 

Hanryattfl  Mtjni  . 

3/2946 

NOB  RWY  35  AMDT  2... 

06/11/93 

Oartwburg  . 

Benedum  . 

3/3477 

ILS  RWY  21  AMDT  12...THIS 

CORRECTS  NOTAM  IN  PRE- 

VIOUS  TL. 

06/16/93 

lA 

Fnrt  fVvlgA  . . 

Fort  Dnrtga  Raginnal  . 

3/3196 

ILS  RWY  6  AMDT  6... 

06/16/93 

VT 

RArrA-MnnlpAliAr  . 

Frtwarri  F.  Knapp . 

3/3191 

ILS  RWY  17  AMDT  4... 

06/17/93 

TN 

Mamphis  . 

Memphis  Inti  . 

3/3219 

ILS  RWY  36R  AMDT  8A... 

06/21/93 

MS 

Natdiez . 

Hardy-Anders  Reid  Natchez- 

3/3285 

NDB  RWY  17  AMDT  4... 

Adams  County. 

06/21/93 

MS 

Natchez . . . . . . 

Hardy-Anders  Reid  Natchez- 

3/3286 

VOR  RWY  17  AMDT  10... 

Adams  County. 

Mill 

CA 

San  FnmRificn . 

San  Francisco  Inti . 

3/3328 

ILS  RWY  28L  AMDT  19A... 

06/22/93 

MS 

Natchez . 

Hardy-ZUKlers  Retd  Natchez- 

3/3326 

VOR/DME  RWY  13  AMDT  2... 

Adams  County. 

06/25/93 

SC 

Hilton  Head  Island . 

Hilton  Head . 

3/3411 

RNAV  RWY  3  AMDT  4... 

06/25/93 

SC 

Hilton  Head  teMwl . 

Hittnn  Haart  . 

3/3412 

RNAV  RWY  21  AMDT  4... 

06/25/93 

SC 

Hilton  Head  Island . . 

Hilton  Head . 

3/3413 

VOR/DME-A  AMDT  9A... 

06/29/93 

NH 

Portsmouth  . . 

Pease  Intemationai/Tradeport .... 

3/3484 

VOR  OR  TACAN  RWY  16  AMDT 

06/29/93 

NH 

RnrhAfttar  . 

Skyhaven  . 

3/3482 

VOR/DME-A  ORIG... 

07/02/93 

FL 

.larloenmiUlA  . . 

Craig  Muni  . 

3/3528 

ILS  RWY  32  /WIDT  2... 

07/02/93 

GA 

Atlanta . 

The 'william  B.  Hartsfield  Atlanta 

3/3532 

ILS  RWY  08L  AMDT  1... 

07/02/93 

GA 

Atlanta . 

The  WilHam  B.  Hartsfield  Atlanta 

3/3533 

ILS  RWY  27R  AMDT  2... 

07/02/93 

GA 

Brurtswick  . . . . . 

Glynco  Jetport  . 

3/3531 

RNAV  RWY  25  AMDT  6A... 

07/02/93 

GA 

Brunswick  . . . 

Glynco  Jetport  . 

3/3537 

ILS  RWY  7  AMDT  7A... 

07/02/93 

GA 

RiunsMiick  . 

Clynm  .iatpnrt  . 

3/3539 

NDB  RWY  7  AMDT  9A... 

07/02/93 

GA 

Brunswick  . . 

Glyixx)  Jetport  . 

3/3540 

RNAV  RWY  7  AMDT  6A... 

07/02/93 

GA 

Rrunsiaick  . 

Clynm  .Iatpnrt  . 

3/3593 

BOR/DME-B  AMDT  6A... 

07/02/93 

GA 

La  Grange . . . 

Callaway . 

3/3534 

ILS  RWY  31  AMDT  1... 

07/02/93 

GA 

Savarmah . 

Savannah  Inti . 

3/3535 

ILS  RWY  9  AMDT  25... 

07A)2/93 

GA 

Tifton . 

Hanry  Tift  Myars  . 

3/3536 

ILS  RWY  33  ORIG... 

07/02/93 

MO 

St.  Louis . 

Spirit  of  St.  Louis . 

3/2958 

ILS  RWY  8R  AMDT  12B... 

07/13/93 

lA 

SiouxCky  . 

Sioux  Gateway  . 

3/3761 

iLS  RWY  31  AMDT  24A... 

IFR  Doc.  93-17972  Filed  7-27-93;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parte  1500  and  1505 

Exemption  of  Video  Gamee  From 
Requiremente  for  Electrically  Operated 
Toye  or  Other  Electrically  Operated 
Articlee  Intended  for  Use  by  Children 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Final  rule. 

SUMMARY:  The  Commission  exempts 
video  games  from  its  safety  regulations 
for  electrically-operated  toys  and  other 
electrically-operated  articles  intended 
for  use  by  children.  Video  games  are 
exempted  because  application  of  the 
regulations  to  video  games  would  be 
unlikely  to  reduce  future  injuries  to 
children.  Further,  compliance  with  the 
regulations  would  cause  testing, 
recordkeeping,  and  labeling  costs. 
EFFECTIVE  DATE:  This  change  is  effective 
August  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Krivda,  Division  of  Regulatory 


Management,  Office  of  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0400. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Electrically-Operated  Toys 

The  Consumer  Product  Safety 
Commission  (“Commission”  or  "CPSC”) 
administers  the  Federal  Hazardous 
Substances  Act  (“FHSA”),  15  U.S.C. 
1261-1277.  Before  the  Commission  was 
created,  the  FHSA  was  administered  by 
the  Food  and  Drug  Administration 
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("FDA").  In  1972,  the  FDA  proposed 
safety  reflations  under  the  FHSA  for 
electrically-operated  toys  and  other 
electrically-operated  articles  intended 
for  use  by  children.  In  1973,  the  FDA 
issued  these  regulations,  and  the 
Commission  later  republished  them  in 
the  Code  of  Federal  Regulations  at  16 
CFR  1500.18(b)(1)  and  part  1505.  38  FR 
6138  (March  7. 1973)  and  38  FR  27032 
(Sent.  27, 1973). 

The  regulations  for  electrically- 
operated  toys  apply  to  "any  to^,  game, 
or  other  article  designed,  labeled, 
advertised,  or  otherwise  intended  for  ’ 
use  by  children  which  is  intended  to  be 
powered  by  electrical  current  from 
nominal  120  volt  (110-125  V.)  branch 
circuits.”  16  CFR  1505.1(a)(1).  They  do 
not  apply  to  components  powered  by 
circuits  of  30  volts  rms  (42.4  volts  peak) 
or  less,  or  to  articles  designed  primarily 
for  use  by  adults  that  may  be  used 
incidentally  by  children.  Id. 

The  Commission’s  regulations  for 
electrically-operated  toys  contain 
requirements  for  labeling, 
manufacturing,  electriceu  design  and 
construction,  performance,  and 
maximum  acceptable  temperatures  for 
surfaces  and  materials.  If  any  toy  or 
other  children’s  article  fails  to  meet  a 
regulatory  requirement,  it  is  a  "banned 
hazardous  substance"  under  the  FHSA. 
15  U.S.C.  1261(q)(l)(A). 

B.  Application  to  Video  Games  of  the 
Regulations  for  Electrically-Operated 
Toys 

In  1972,  the  Electronic  Industries 
Association’s  Consiuner  Electronics 
Group  ("EIA/GEG”)  asked  FDA  for  an 
interpretation  of  the  proposed 
regulations  for  electrically-operated  toys 
as  they  applied  to  consumer  electronic 
equipment  (February  17, 1972,  letter 
from  J.  Edward  Day,  Esq.).  FDA’s 
Deputy  Commissioner  responded  that  "I 
should  like  to  assure  you  that  the 
proposal ...  is  not  intended  to  apply 
to  television  and  radio  receivers, 
phonographs,  tape  equipment,  and 
audio  components"  (M^ch  2, 1972, 
letter  from  FDA  Deputy  Commissioner 
James  D.  Grant).  However,  FDA 
indicated  that  the  rule  would  apply  to 
record  players  intended  specifically  for 
use  by  small  children.  Id. 

Since  the  early  1970’s,  a  wide  variety 
of  video  games  have  been  marketed.  In 
1982,  the  Commission’s  compliance 
staff  decided  that  the  regulations  for 
electrically-operated  toys  applied  to 
video  games  and  informed  certain  video 
game  manufacturers  of  this 
determination.  The  EIA/CEG  and  some 
manufacturers  disagreed  with  that 
decision,  and  the  industry  made  plans 
to  petition  the  Commission  for  an 


exemption  finm  the  regulations.  The 
compliance  staff  decided  informally  not 
to  enforce  the  regulations  against  video 
games  while  such  a  petition  was  imder 
consideration. 

C.  EIA/CEG  Petition  for  an  Exemption 
for  Video  Games 

On  December  21, 1983,  EIA/CEG 
submitted  its  petition  (docketed  by  the 
Commission  as  petition  HP  84-1).  'The 
petition  made  the  following  points: 

1.  Most  video  games  are  designed  for 
teenagers  and  adults. 

2.  Application  of  the  regulations  for 
electrically-operated  toys  to  video 
games  raises  insurmoimtable 
definitional  problems. 

3.  Video  game  safety  is  already 
assured. 

4.  The  regulations  biuden 
manufacturers  with  recordkeeping, 
testing,  and  labeling  requirements. 

5.  Commission  policy  would  be 
served  by  excluding  video  games  from 
the  regulations. 

Despite  its  request  for  an  exemption, 
the  EIA/CEG  did  not  concede  that  video 
games  actually  fall  within  the  scope  of 
the  regulations.  'The  petition  asserted 
that  the  regulations  were  never  intended 
to  cover  electronic  video  games  because 

(a)  such  games  do  not  fall  within  the 
traditional  scope  of  the  regulations  and 

(b)  they  are  like  televisions  and  other 
home  entertainment  devices  that  FDA 
had  indicated  were  not  subject  to  the 
regulations  for  electrically-operated 
toys. 

D.  Commission  Action  on  the  Petition 

For  reasons  discussed  below,  the 
Commission  preliminarily  found  that 
many  video  games  fall  within  the 
FHSA’s  definition  of  toys  and  other 
articles  intended  for  use  by  children,  as 
well  as  within  the  scope  of  the 
Commission’s  regulations  for 
electrically-operated  toys.  15  U.S.C. 
1261(f)(1)(D);  16  CFR  part  1505. 
However,  the  Commission  preliminarily 
concluded  that  video  games  present  a 
small  risk  of  injury  to  children,  and 
application  of  the  regulations  to  video 
games  would  be  unlikely  to  reduce 
futrire  injuries  to  children.  Further, 
compliance  with  the  regulations  for 
electrically-operated  toys  would  involve 
testing,  recordkeeping,  and  labeling 
costs  for  manufacturers.  Therefore,  the 
Commission  granted  petition  HP  84-1 
and  issued  proposed  changes  to  the 
regulations  for  electrically-operated  toys 
that  would  generically  exclude  video 
games.  57  FR  46349  (October  8, 1992). 


n.  Interpretation  of  the  Applicability  to 
Video  Games  of  the  Regulations  fm 
Electrically-Operated  To]rs 

Video  games  as  a  product  group  are 
difficult  to  define,  but,  for  the  purposes 
of  this  exemption,  the  term  video  games 
refers  to  video  game  hardware  systems, 
which  consist  of  games  which  produce 
a  dynamic  video  image  and  wMch  have 
some  way  to  control  movement  of 
portions  of  the  video  image.  The  image 
may  be  produced  on  a  specially 
manufactiired  viewing  screen  or,  by  the 
use  of  cables  or  remote  controls,  on  a 
television  set.  The  term  includes  only 
hardware  systems  (the  console,  cables, 
and  controls):  nonelectrical  software 
systems  (the  video  game  cartridges)  are 
not  included,  although  software  systems 
are  required  in  order  to  operate  the 
games. 

'The  Commission  concludes  that  video 
games,  as  defined  above,  are  products 
intended  for  use  by  children,  as  that 
term  is  used  in  section  2(f)(1)(D)  of  the 
FHSA,  and  are  thus  subje<^  to  the 
electrically-operated  toy  regulation  if 
they  are  powered  by  current  from 
nominal  120  volts  ^anch  circuits.  A 
U.S.  Court  of  Appeals  held  that  the 
determination  of  such  intent  "is  vested 
in  the  sound  discretion  of  the 
Commission.”  Forester V.  CPSC,  559 
F.2d  774  (D.C.  Cir.  1977). 

The  fact  that  a  children’s  product  is 
also  used  by  adults  does  not  mean  that 
the  product  is  not  intended  for  use  by 
children  under  $  2(f)(1)(D).  The  Forester 
case  was  a  challenge  to  the 
Commission’s  regulation  of  bicycles 
under  the  FHSA.  Before  issiiing  the 
regulation,  the  Commission  had  found 
that  a  large  percentage  of  bicycles  were 
of  types  ffiat  were  us^  by  adults, 
children,  and  adolescents,  and  that 
there  was  no  precise  way  of 
distinguishing  between  the  ones 
intended  exclusively  for  adults  and 
those  intended  for  children  as  well  as 
adults.  39  FR  26100  (1974).  The  Court 
upheld  the  bicycle  regulation,  refusing 
to  find  that  the  Commission  "abused  its 
discretion  or  acted  contrary  to  law  in 
determining  that  all  bicycles  except 
those  excluded  from  the  regulation  are 
‘intended  for  use  by  children.’’’  Forester 
at  786. 

In  a  more  recent  case,  a  Court 
considered  FHSA  jurisdiction  over  lawn 
darts.  First  National  Bank  of  Dwight  v. 
Regent  Sports  Carp.,  803  F.2d  1431  (7th 
Cir.  1986).  The  Court  stated  that  sports 
equipment  intended  for  the  use  of 
children  falls  within  the  statutory 
definition. 

Under  these  principles,  the 
Commission  concludes  that  video 
games,  as  a  product  class,  are  intended 
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for  use  by  children  and  fall  within  the 
meaning  of  the  FHSA  term  “toy  or  other 
article  intended  for  use  by  children.” 
Based  on  such  objective  factors  as 
advertising,  marketing,  and  use  patterns 
for  these  products,  the  Commission 
concludes  that  use  of  video  games  by 
children  is  reasonably  foreseeable  and 
that  video  games  are  therefore  intended 
for  use  by  ^ildren.  See  U.S.  v.  Articles 
of  Banned  Hazardous  Substances 
Consisting  of  1030  Gross  (More  or  Less) 
of  Baby  Rattles,  614  F.  Supp.  226,  231 
(E.D.N.Y.  1985);  U.S.  v.  Focht,  882  F.2d 
55  (3rd  Or.  1989). 

The  Commission  also  concluded  that 
most  video  games  are  the  types  of 
electrically-operated  toys  or  articles 
intended  for  use  by  children  that  are 
within  the  scope  of  the  regulation  since 
they  are  intended  to  be  powered  from 
nominal  120  volt  branch  circuits.  Video 
games  that  can  be  powered  only  by 
batteries  are  not  currently  subject  to  the 
reflation. 

Only  video  games  as  described  above 
are  being  exempted.  However,  the 
Commission  notes  that  a  product  is  not 
covered  by  the  regulation  in  the  first 
place  unless  it  is  a  “toy  or  other  article 
intended  for  use  by  children”  as  that 
term  is  used  in  section  2(f)(1)(D)  of  the 
FHSA.  15  U.S.C.  1261(f)(1)(D).  Many 
nome  computers,  for  example,  are  not 
specifically  adapted  for  use  by  children, 
and  are  thus  not  subject  to  the 
regulation  for  electrically-operated  toys. 
For  example,  a  home  computer  whose 
ability  to  function  as  a  video  game  is 
incidental  to  other  functions  it  can 
perform,  which  does  not  contain 
features  intended  to  make  the  computer 
especially  suitable  for  children,  and 
which  is  not  marketed  as  being 
especially  advantageous  for  use  by 
children  may  not  m  considered  to  be 
intended  for  use  by  children.  In  any 
event,  such  home  computers  would 
seem  to  fall  within  the  intent  of  FDA’s 
earlier  interpretation  that  TV  sets  and 
other  articles  intended  for  the  use  of 
adults,  but  that  are  also  used  by 
children,  are  not  within  the  scope  of  the 
regulation.  *rhe  Commission  sees  no 
reason  why  this  earlier  interpretation  by 
FDA  should  be  changed. 

m.  Effects  of  Applying  the  Regulations 
for  Electrically-Operated  Toys  to  Video 
Games 

The  Commission’s  Directorate  for 
Epidemiology  has  reports  of  36' 
incidents  horn  January  1, 1983,  through 
December  31, 1992,  that  may  be  related 
to  the  electrical  aspects  of  products 
subject  to  this  petition.  Thirty-three  of 
these  incidents  involved  fires.  Of  these 
33  fire  incidents,  7  reports  indicated 
that  the  fire  was  caus^  by  either  the 


video  game  or  a  television  set,  5  reports 
cited  short  circuits.  11  cited  the 
transformer  or  the  AC  adapter,  1  an 
overload  in  the  AC  circuit,  and  2  an 
overload  of  a  video  computer  game.  The 
remaining  seven  fire  incidents  were 
categorized  as  involving  video  games, 
but  the  specific  cause  was  not  reported. 
The  three  remaining  non-fire  electrical 
incidents  consisted  of  two  incidents  of 
electrical  shock  and  one  incident  of 
plug  failure. 

There  were  5  deaths  and  10  injuries 
associated  with  the  36  reported 
incidents.  One  of  the  fire  incidents 
resulted  in  four  fatalities,  but  the  exact 
involvement  of  the  video  game  as  a  fire 
source  was  not  established  in  that  case. 
The  other  death  occurred  in  a  house  fire 
started  when  an  electrical  adapter  for  a 
video  game  overheated  while  it  was 
plugged  into  an  electrical  outlet. 

Electronic  video  games  are  currently 
designed  and  tested  to  an  existing 
voluntary  standard  (UL  961,  Hobby  and 
Sports  Equipment).  The  Commission’s 
Engineering  Staff  compared  the 
Commission’s  regulations  for 
electrically-operated  toys  with  UL  961 
to  determine  how  effective  each 
standard  is  in  addressing  electrical  and 
thermal  hazards  associated  with  video 
games. 

The  Commission  concludes  that, 
despite  differences  in  the  requirements 
for  video  games  in  the  CPSC  regulation 
and  the  UL  standard,  there  would  not  be 
a  significant  decrease  in  the  risk  of 
injury  to  children  if  the  Commission 
enforced  its  regulation.  The  staff  was 
unable  to  conclude  fi'om  the  36  reports 
of  incidents  involving  video  games  that 
any  of  these  incidents  would  have  been 
prevented  had  the  games  complied  with 
all  the  requirements  of  the  CPSC 
regulation  for  electrically-operated  toys 
rather  than  only  with  the  UL  standard. 
Although  the  GPSC  regulations  do 
contain  more  stringent  requirements  in 
some  areas,  these  deal  with  accessibility 
to  electrically-live  parts,  labeling,  and 
excessive  surface  temperatures  in 
normal  operation  (to  protect  against 
bums,  not  against  fires  caused  by 
failures  or  defects,  which  are  addressed 
by  the  UL  standard).  None  of  the  risks 
addressed  by  the  CPSC  standard  but  not 
the  UL  standard  was  found  to  be 
involved  in  the  36  known  incidents, 
most  of  which  were  reported  as  fires. 

If  the  regulations  for  electrically- 
operated  toys  were  applied  to  video 
games,  industry  would  incur  a  number 
of  costs.  These  would  include  testing 
each  model  for  compliance,  keeping 
records  of  such  testing,  maintaining  the 
records  for  three  years,  and  labeling  the 
games’  packaging  and  transformers. 


IV.  Regulatory  Analysis 

When  issuing  requirements  under  the 
FHSA,  the  Commission  is  required  to 
develop  a  final  regulatory  analysis 
containing  a  discussion  of  various 
factors,  including  a  description  of  the 
potential  benefits  and  potential  costs  of 
the  regulation  (including  any  benefits  or 
costs  that  cannot  be  quantified  in 
monetary  terms),  an  identification  of 
those  likely  to  receive  the  benefits  and 
bear  the  costs,  and  a  description  of  any 
reasonable  alternatives  to  the  regulation, 
together  with  a  summary  description  of 
their  potential  costs  and  benefits  and 
brief  explanation  why  such  alternatives 
were  not  chosen.  Although  these 
findings  do  not  apply  to  mles  granting 
exemptions  from  preexisting 
requirements,  a  discussion  of  these 
topics  is  given  below.  (See  Section  VII 
below  concerning  appropriate 
rulemaking  procedure  for  exemptions.) 

A.  Costs  and  Benefits  of  the  Exemption 

Costs.  Potential  costs  of  exempting 
electronic  video  games  ft-om  the  current 
regulation,  if  any,  will  be  borne  by 
purchasing  consumers,  and  their 
families,  fi*iends,  and  neighbors.  The 
potential  costs  consist  of  the  possibility 
that  future  injuries,  deaths,  or  property 
damage  will  be  associated  with  games 
that  did  not  comply  with  the  current 
regulation’s  requirements  and  that  such 
injuries  and  deaths  would  have  been 
prevented  if  the  games  had  complied 
with  the  regulations.  The  Commission  is 
aware  of  33  fire  incidents  that  occurred 
during  the  period  firom  January  1, 1983, 
to  December  31, 1992,  that  may  have 
been  related  to  the  electrical  aspects  of 
products  that  will  be  subject  to  this 
exemption.  In  most  of  these  cases,  the 
available  information  does  not  permit  a 
determination  of  whether  a  video  game 
was  responsible  for  the  fire.  The 
Commission’s  Engineering  Sciences 
staff  concluded  that  “(a)  review  of 
incidents  associated  with  video  games 
did  not  reveal  any  that  would  have  been 
prevented  had  the  games  been 
manufactured  in  accordance  with  the 
requirements  of  the  Federal  regulation 
16  CFR  part  1505.’’  At  the  end  of  1992, 
there  were  an  estimated  45-50  million 
video  games  in  use.  Video  games  are 
found  in  an  estimated  50  percent  of  U.S. 
households.  The  current  market  is 
dominated  by  two  firms,  one  of  which 
accounts  for  nearly  70  percent  of  total 
sales. 

Costs  may  also  be  incurred  if  future 
sales  of  video  games  included  units 
which  were  significantly  more 
hazardous  than  those  marketed  over  the 
last  decade.  However,  there  is  no 
information  to  suggest  that  future 
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entrants  will  market  poorer  quality 
hardware  in  order  to  obtain  a  price 
advantage,  and  the  cost  of  hardware  is 
not  the  primary  determinant  of  demand. 
The  current  market  leaders  reached 
their  market  dominance  through  the 
marketing  of  popular  game  cartridges 
that  are  compatible  only  with  their  own 
hardware.  Purchase  decisions  appear  to 
be  driven  by  the  amount  and  popularity 
of  the  games’  software,  rather  by  than 
the  price  of  the  hardware  systems. 

The  Commission’s  staff  estimates  that 
the  number  of  “second-generation”  (8- 
bit)  video  games  in  use  has  reached  a  40 
percent  saturation  of  U.S.  Homes.  Trade 
sources  indicate  that  this  segment  of  the 
video  game  market  is  not  expected  to 
increase  significantly,  and  these  games 
are  directed  most  heavily  (throu^ 
advertising  and  software  content)  at 
those  households  with  members  aged  8- 
15.  Second-generation  systems  also  see 
considerable  use  outside  the  target 
population.  Future  increases  in 
households  owning  video  games  are 
expected  to  come  from  “third- 
generation”  (16-bit)  and  "fourth- 
generation”  (24-bit]  systems,  which 
currently  are  primarily  targeted  at 
consumers  over  15  years  of  age.  An 
estimated  15  percent  of  U.  S. 
households  had  a  third-generation 
system  at  the  end  of  1992. 

Based  on  available  epidemiological 
and  engineering  information,  the  CPSC 
staff  expects  no  potential  injuries  or 
deaths  to  be  associated  with  the 
exemption  of  video  games  from  the 
electric-toy  regulations.  Thus,  there  will 
be  no  societal  costs  imposed  by  the 
exemption. 

Benefits.  The  exemption  will  provide 
benefits  to  manufacturers  through  a 
continued  avoidance  of  cost  increases 
associated  with  compliance  with  the 
electric-toy  regulations.  The  future 
purchasers  of  these  products  will  also 
receive  these  benefits  through  the 
avoidance  of  retail  price  increases 
related  to  compliance.  Manufacturers 
and  retailers  will  also  benefit  through 
the  elimination  of  uncertainty  about 
enforcement  of  existing  regulations,  and 
from  clarification  of  the  requirements 
applicable  to  future  product 
development. 

The  imposition  of  the  requirements  of 
16  CFR  part  1505  on  video  games  would 
add  certain  costs  to  their  production.  As 
noted  above,  current  production  is 
designed  and  tested  to  an  existing 
voluntary  standard  (UL  961,  Hobby  and 
Sports  Equipment),  and  there  are 
differences  between  requirements  under 
the  voluntary  UL  standard  and  the 
mandatory  regulations  under  16  CFR 
part  1505.  For  example,  the  mandatory 
regulation  requires  labels  on  both 


packages  and  instructional  literature, 
while  the  UL  standard  requires  labeling 
only  on  the  product  itself.  (The  per-unit 
costs  of  increased  labeling,  however,  are 
not  likely  to  be  significant.)  There  are 
also  differences  between  the  two 
standards  in  construction  and 
performance  requirements. 

Trade  sources  indicate  that 
compliance  with  the  CPSC  electric-toy 
regulations  could  require  a  significant 
retooling  of  the  hardware,  and  video 
game  consoles  could  have  to  be 
significantly  changed.  For  instance,  the 
plastic  console  may  require 
reinforcement  in  order  to  meet  the  CPSC 
regulation’s  drop  test,  compression  test, 
and  pressure  test  requirements.  Also, 
the  existing  CPSC  regulation  does  not 
allow  detachable  cords,  which  might 
affect  the  portability  of  video  hardware 
systems,  ^ch  of  these  modifications 
could  entail  design  and  production  cost 
increases. 

Modification  of  the  hardware  also 
could  require  modification  of  the  game 
cartridges.  If  this  occurred,  existing 
machines  might  be  incompatible  with 
future  cartridges,  resulting  in  increased 
costs  to  consumers  wishing  to  compile 
a  library  of  video  games,  or  in  decreased 
utility  for  those  who  are  not  in  a 

osition  to  purchase  the  modified 

ardware  and  software.  Such  a  situation 
may  result  in  a  consumer  rejection  of 
the  concept  of  home  video  games,  as 
occurred  in  the  early  1980’s.  This  type 
of  consumer  rejection  is  not  similar  to 
consumers  switching  to  third-generation 
systems,  which,  because  of  superior 
visual  quality  and  graphics,  provide  a 
more  desirable  product  to  the  consumer. 

Industry  sources  have  not  indicated 
what  the  expected  per-unit  price 
increase  would  be  if  the  mandatory 
standard  were  applied  to  future 
production  of  video  games;  however, 
the  total  cost  to  society  could  be 
substantial  due  to  the  numbers  of  imits 
involved.  Over  the  period  1985-92  (the 
period  during  which  current  second- 
generation  video  games  have  been 
marketed),  video  game  hardware  sales 
averaged  about  eight  million  units 
annually  (including  third-generation 
video  games  from  1989-92);  an 
estimated  15  million  imits  were  sold  in 
1992,  at  an  average  retail  price  of  about 
$125  each.  If  any  modifications  required 
by  CPSC’s  current  regulation  added  only 
a  1  percent  increase  at  retail,  the  annual 
cost  to  consumers  could  be  about  $10 
million  (based  on  average  sales). 

Hand-held  video  games  are  designed 
to  be  used  with  batteries.  Hand-held 
video  games  that  are  not  sold  with  AC 
adapters  are  not  subject  to  the 
regulations  for  electrically-operated  toys 
because  they  operate  on  less  than  30 


volts  rms.  Some  hand-held  units, 
however,  are  sold  with  adapters  that 
step  down  the  AC  house  voltage  to  the 
voltage  provided  by  the  batteries.  In  this 
case,  the  AC  adapter  and  the  video 
game’s  package  would  be  subject  to  the 
requirements  of  the  electrically-operated 
toy  regulation  because  the  adapter 
operates  off  120  volts. 

Hand-held  units  are  not  included  in 
the  analysis  given  above  because  the 
Commission’s  staff  does  not  know  what 
percentage  of  hand-held  imits  are 
subject  to  the  regulations  for 
electrically-operated  toys  because  they 
are  sold  with  AC  adapters.  To  the  extent 
such  imits  would  need  to  he  changed  if 
the  Commission  were  to  enforce  this 
regulation,  however,  the  annual  costs  to 
consumers  given  above  would  be 
increased.  (An  estimated  five  million 
hand-held  imits  were  sold  in  1992,  at  an 
average  price  of  about  $90.) 

Indust^  sources  indicate  that 
compliance  with  the  existing  electric- 
toy  regulation  would  also  impose 
additional  recordkeeping,  testing,  and 
labeling  costs  on  manufacturers.  These 
sources  indicate  that  compliance  with 
the  existing  rule  “would  impose 
substantial  burdens  on  manufacturers.” 
These  costs  would  likely  be  passed  on 
to  purchasers  in  the  form  of  higher 
prices. 

Another  benefit  of  the  exemption, 
considered  by  industry  sources  to  be 
most  significant,  will  be  the  elimination 
of  market  uncertainty  involving  future 
sales  of  these  products.  Recent  products 
have  been  designed  to  be  in  compliance 
with  the  UL  standard.  If  the  more 
stringent  mandatory  standards  are 
applied  (despite  the  lack  of  known 
safety  benefits),  the  product  features 
required  by  such  standards  might  place 
limitations  on  the  innovations  that  can 
be  designed  for  these  products.  'The  * 
Commission  is  unable  to  determine  the 
extent  to  which  this  consideration  will 
be  a  significant  benefit  of  the 
exemption.  To  the  extent  it  is,  however, 
withholding  the  exemption  could  have 
an  adverse  effect  on  innovation,  such  as 
the  recent  introduction  of  third-  and 
fourth-generation  systems. 

An  effective  date  as  early  as  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register  will  have  little  or  no 
effect  on  the  quantifiable  costs  and 
benefits  associated  with  this  exemption. 
Manufacturers  and  marketers  will  be 
expected  to  receive  some  benefits 
associated  with  removal  of  market 
uncertainty;  these  benefits  will  accrue  at 
the  time  the  industry  becomes  aware  of 
the  rule,  rather  than  at  the  effective  date. 
Thus,  the  timing  of  the  effective  date  is 
not  likely  to  afreet  marketers  or 
consumers  of  these  products. 
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B.  Alternatives  to  the  Rule 

As  one  alternative  to  the  exemption, 
the  Commission  could  have  determined 
that  electronic  video  games  should 
comply  with  the  existing  electric-toy 
regulation.  The  Commission  considered 
this  option  and  decided  to  reject  this 
alternative  because  the  uncertain  level 
of  benefits  accruing  through 
enforcement  may  significantly  less 
than  potential  costs  associated  with  this 
option. 

Another  alternative  would  be  for  the 
Commission  to  issue  a  statement  of 
enforcement  policy  stating  that  the 
Commission  would  not  enforce  the 
existing  regulation  as  to  video  games. 
However,  such  a  statement  of  policy 
may  not  assuage  manufacturers’ 
concerns  over  continued  future  action 
involving  video  games.  The  resulting 
uncertainty  may  lead  to  market 
disruption  through  postponements  in 
innovation. 

Because  electronic  video  games  are 
currently  designed  and  tested  to  existing 
voluntary  standard  UL  961,  another 
possible  alternative  to  the  exemption  of 
video  games  from  the  present 
mandatory  standard  would  be  to  amend 
the  mandatory  standard  to  be  essentially 
identical  to  the  current  UL  standard. 
This  would  not  be  a  feasible  or  desirable 
alternative  for  two  reasons.  First,  the 
Commission  is  prohibited  by  statute 
from  issuing  a  mandatory  standard  for  a 
product  when  there  is  an  adequate 
applicable  voluntary  standard  for  the 
pr^uct  and  there  is  substantial 
compliance  with  such  voluntary 
standard.  FHSA  section  3(i)(2)(A);  15 

U. S.C.  1262(i)(2)(A).  This  appears  to  be 
the  situation  with  respect  to  video 
games  and  UL  961.  S^ond,  it  is  quicker 
and  more  feasible  to  revise  a  voluntary 
standard  in  response  to  changes  in  a 
product’s  design  or  use  than  it  is  to 
revise  a  mandatory  standard. 

The  Commission  determined  that  the 
available  feasible  alternatives  may  not 
address  the  concerns  of  the  parties  that 
petitioned  the  Commission  for  an 
exemption.  Further,  potential  future 
hazards  from  video  games  with  design 
or  manufacturing  defects  may  be 
addressed  through  section  15(c)  of  the 
FHSA,  15  U.S.C.  1274(c),  without 
reliance  on  the  existing  regulations  for 
electrically-operated  toys. 

V.  Environmental  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission’s  staff 
performed  a  preliminary  assessment  of 


the  environmental  impact  associated 
with  the  rule.  The  assessment  addresses 
the  potential  effects  of  an  exemption  of 
video  games  from  existing  regulations 
for  electrically-operated  toys. 

The  rule  is  not  expected  to  affect 
preexisting  packaging,  molds,  printed 
circuit  boards,  plastic  stocks, 
production  processes,  or  other  materials 
of  construction  now  in  the  hands  of 
manufacturers.  Thus,  there  will  be  no 
destruction  or  discarding  of  existing 
materials.  Existing  inventories  of 
finished  products,  including  those  at 
retail,  will  not  be  rendered  unusable 
through  the  implementation  of  the  rule. 
Further,  inventories  will  not  require 
retrofit  in  order  to  comply  with  the 
exemption. 

The  requirements  of  the  rule  are  not 
expected  to  have  a  significant  effect  on 
the  materials  used  in  production  or 
packaging  of  video  games,  or  on  the 
amount  or  types  of  materials  discarded 
after  the  rule.  Therefore,  the 
Commission  finds  that  no  significant 
environmental  effects  will  result  fi-om 
the  exemption  for  video  games. 

VI.  Final  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act  (RFA, 

5  U.S.C.  601-612)  requires  agencies  to 
prepare  a  final  regulatory  flexibility 
analysis  whenever  a  general  notice  of 
proposed  rulemaking  is  required  for  a 
rule.  This  analysis  shall  describe  the 
impact  of  the  rule  on  small  businesses, 
small  organizations,  and  small 
government  jurisdictions.  A  regulatory 
fiexibility  analysis  is  not  required, 
however,  where  the  agency  certifies  that 
the  rule  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  this  exemption  merely 
formalizes  existing  industry  and 
regulatory  practices  and  does  not  make 
substantial  changes  in  the  Commission’s 
enforcement  activities,  it  is  not  likely  to 
have  a  significant  impact  on  small 
businesses  or  other  small  entities. 
Accordingly,  the  Commission  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VII.  Rulemaking  Procedure 

The  Commission’s  regulations  for 
electrically-operated  toys  were  issued 
under  the  au^ority  of  section  2(f)(1)(D) 
of  the  FHSA.  15  U.S.C.  1261(f)(1)(D), 
which  includes  within  the  definition  of 
hazardous  substance  “[a]ny  toy  or  other 
article  intended  for  use  by  children 
which  the  [Commission]  by  regulation 
determines,  in  accordance  with  section 
3(e)  of  (the  FHSA,  15  U.S.C.  1262(e)|. 
presents  an  electrical,  mechanical,  or 


thermal  hazard.”  Under  section  3(e)(1), 

15  U.S.C.  1262(e)(1).  the  Commission 
may  use  the  notice-and-comment 
procedures  of  5  U.S.C.  553  to  determine 
that  a  toy  or  other  article  intended  for 
use  by  children  presents  an  electrical, 
mechanical,  or  thermal  hazard.  The 
Commission  concludes  that  the 
additional  procedures  in  sections  3(f)-(i) 
of  the  FHSA  are  intended  to  apply 
where  products  that  previously  could  be 
manufactured  are  being  banned,  and  not 
where,  as  here,  products  are  being 
exempted  fi-om  existing  requirements. 
Sections  3(f)-(i)  provide  for  an  advance 
notice  of  proposed  rulemaking  and 
detailed  findings  designed  to  ensure 
that  the  regulation  is  necessary  to 
reduce  or  eliminate  an  unreasonable 
risk  of  injury.  These  types  of  findings 
are  inappropriate  when  an  exemption  is 
being  considered;  therefore,  only  the 
notice-and-comment  procedures  of  5 
U.S.C.  553  are  being  used  in  this 
rulemaking. 

VIII.  Comments  on  Proposed  Rule 

Two  comments  were  received  on  the 
proposed  rule,  and  they  both  supported 
the  exemption.  One  commenter,  with  no 
identified  affiliation,  analyzed  the 
information  in  the  proposal  and 
concluded  that  the  costs  of  requiring 
compliance  of  video  games  outweigh 
the  benefits. 

The  other  comment  was  fi-om  EIA.  It 
reiterated  its  contention  that  video 
games  are  not  subject  to  the  electrically- 
operated-toy  regulation  in  the  first 
place.  This  argument  is  addressed  in 
Section  II  of  this  notice.  Otherwise,  EIA 
agreed  with  the  Commission’s  findings 
and  data  supporting  the  proposal. 

IX.  Conclusion 
List  of  Subjects 
16  CFR  Part  1500 

Consumer  protection.  Hazardous 
materials.  Hazardous  substances. 
Imports,  Infants  and  children.  Labeling, 
Law  enforcement.  Toys. 

16  CFR  Part  1505 

Consumer  protection.  Electronic 
products.  Infants  and  children.  Toys. 

For  the  reasons  given  above,  the 
Commission  amends  title  16  of  the  Code 
of  Federal  Regulations  as  follows; 

PART  1500-[AMENDED] 

1.  The  authority  citation  for  part  1500 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1277,  2079. 
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PART  1505— REQUIREMENTS  FOR 
ELECTRICALLY  OPERATED  TOYS  OR 
OTHER  ELECTRICALLY  OPERATED 
ARTICLES  INTENDED  FOR  USE  BY 
CHILDREN 

1.  The  authority  citation  for  part  1505 
is  revised  to  read  as  follows: 

Authority:  IS  U.S.C.  1261-1262,  2079. 

i  1505.1  [Amendwq 

2.  Section  1505.1(a)(1)  is  amended  by 
removing  the  word  "or”  preceding  the 
word  "articles”  in  the  last  sentence  and 
by  adding  ",  or  video  games”  before  the 
period  in  the  last  sentence. 

3.  Section  1505.1  is  amended  by 
adding  a  new  paragraph  (a)(2)  reading  as 
follows: 

f 1505.1  Definition*. 

(a)  *  *  * 

(2)  The  term  video  games  means  video 
game  hardware  systems,  which  are 
games  that  both  produce  a  dynamic 
video  image,  either  on  a  viewing  screen 
that  is  part  of  the  video  game  or, 
through  connecting  cables,  on  a 
television  set,  and  have  some  way  to 
control  the  movement  of  at  least  some 
portion  of  the  video  image. 

Dated:  July  23, 1993. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

(Note:  This  list  will  not  be  published  in  the 
Code  of  Federal  Regulations.) 

1.  37  FR 1020  (January  21, 1972). 

2.  38  FR  6138  (March  7, 1973). 

3.  Briefing  package  for  the  Commission, 
"Petition  HP  84-1  on  Video  Games,”  dated 
August  22, 1988,  with  the  following 
attachments: 

TAB  A.  Letter  from  Gary  J.  Shapiro,  Staff 
Vice  President,  Government  and  Legal 
Affairs,  Consumer  Electronics  Group, 
Electronic  Industnes  Association,  re: 
“Petition  for  Exemption  or  Modification  and 
Request  for  Stay  of  Enforcement  Pending 
Decision  on  Petition,”  dated  December  21, 
1983  (HP  84-1). 

TAB  B. 

a.  Letter  from  J.  Edward  Day,  Gounsel  for 
Consumer  Electronics  Group  of  the 
Electronics  Industries  Association,  to  James 
D.  Grant,  Deputy  Commissioner,  Food  and 
Drug  Administration,  dated  February  17, 
1972. 

b.  Letter  from  James  D.  Grant,  Deputy 
Commissioner,  Food  and  Drug 
Administration,  to  J.  Edward  Day,  dated 
March  2, 1972. 

TABC. 

a.  Memorandum  from  Carolyn  Kennedy, 
Directorate  for  Economic  Analysis,  to  David 
W.  Thome,  Office  of  Program  Management 
and  Budget,  entitled  "Video  Game  Petition, 
HP  84-1,”  dated  June  24, 1988. 

b.  Memorandum  from  Carolyn  Kennedy, 
Directorate  for  Economic  Analysis,  to  Carl  W. 


Blechschmidt,  Office  of  Program 
Management  and  Budget,  entitled  "Video 
Games  -  Product  Identification,”  dated 
November  21, 1984. 

TABD. 

a.  Memorandum  from  Debbie  Tinsworth, 
Directorate  for  Epidemiology,  to  David  W. 
Thome,  Office  of  Program  Management  and 
Budget,  entitled  "Video  Game  Petition  (HP 
84-1],”  dated  July  11, 1988. 

b.  Memorandum  from  William  Rowe, 
Directorate  for  Epidemiology,  to  Carole 
Shelton,  Office  of  Program  Management  and 
Budget,  entitled  "HP  84-1  Video  Games:  EPI 
Review  of  Incidents,”  dated  February  25, 
1988. 

TAB  E.  Memorandum  from  John  Preston, 
Directorate  for  Engineering  Sciences,  to 
David  W.  Thome,  Office  of  Program 
Management  and  Budget,  entitled  "Petition 
HP  84-1;  Electronic  Video  Games,”  dated  July 

1. 1988. 

TAB  F.  Draft  proposed  “Statement  of 
Interpretation  and  Enforcement  Policy  on 
Video  Games.” 

4.  Briefing  package  for  the  Commission, 
"Proposed  Exemption  of  Video  Games,” 
dated  August  11, 1992,  with  the  following 
attachments: 

TAB  A.  Draft  Federal  Register  notice, 
"Proposed  Exemption  of  Video  Games.” 

TAB  B.  Memorandum  from  Audrey  E.  J. 
Corley,  EPHA,  to  Ron  L  Medford,  EXHR, 
entitled  "Video  Game  Exemption,”  dated 
October  15, 1991. 

TABC 

a.  Memorandum  from  John  Preston,  ESME, 
to  David  W.  Thome/  EXPB  entitled  "Petition 
HP  84-1  Electronic  Video  Games,”  dated  July 

1. 1988. 

b.  Memorandum  from  John  Preston,  ESME, 
to  David  W.  Thome,  FO,  entitled  "Video 
Games,  Petition  HP  84-1,”  dated  February  18, 

1992. 

TAB  D. 

a.  Anthony  C  Homan  and  Terrance  R. 
Karels,  Directorate  for  Economic  Analysis, 
"Preliminary  Regulatory  Analyses,  Economic 
and  Environmental  Assessments:  Proposed 
Amendments  to  the  Electrically  Operated 
Toy  Regulation,”  October,  1991. 

b.  Memorandum  from  Anthony  Q  Homan, 
to  Bert  G.  Simson,  EXHR,  entitled  “Market 
Sketch  Update,”  dated  October  16, 1991. 

c.  Memorandum  from  Anthony  C.  Homan, 
EXPA,  to  Elaine  A.  Tyrrell,  EX-P,  entitled 
"Market  Sketch  Home  Video  Games,”  dated 
March  10, 1989. 

5.  Comments  on  the  proposed  exemption 

(2). 

6.  “Briefing  Package  -  Exemption  of  Video 
Games,”  David  W.  Thome,  EXHR,  June  29, 

1993,  with  the  following  attachments: 

TAB  A.  Draft  Federal  Register  notice. 

TAB  C  Memorandiun  from  William  Rowe, 

EPHA  to  David  Thome,  FO,  "Video  Games 
Incident  and  Injiuy  Data,”  May  19, 1993. 

TAB  D.  a.  Memorandum  from  John 
Preston,  ESMT,  to  David  W.  Thome,  FO, 
"Video  Games  Petition,  HP  84-1,”  June  2, 
1993.  b.  Memorandum  from  John  I^ston, 
ESME,  to  David  W.  Thome,  EXPB,  "Petition 
HP  84-1  —  Electronic  Video  Games,”  dated 
July  1, 1988. 

TAB  E.  a.  Memorandum  from  Anthony  C 
Homan,  ECPA,  to  David  W.  Thome,  FO, 


"Market  Sketch  Update  -  Home  Video 
Games,”  June  9, 1993.  b.  Memorandum  from 
Anthony  C  Homan,  ECPA,  “Final  Regulatory 
Analyses  for  the  Proposed  Amendment  to  the 
Electronically  Operated  Toy  Regulation,” 
June  1993. 

TAB  F.  Comments  on  the  proposal:  a. 
Electronic  Industries  Association,  b.  Richard 
J.  Renk,  Jr. 

(FR  Doc  93-18026  Filed  7-27-93;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  155 

Final  Rule  Prohibiting  Dual  Trading  by 
Root  Brokers 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission”) 
has  adopted  final  rules  that  implement 
the  statutory  mandate  of  section  4)(a)  of 
the  Commodity  Exchange  Act  ("Act”)  as 
amended  by  section  101  of  the  Futmes 
Trading  Practices  Act  of  1992  ("1992 
Act”).i  New  Commission  regulation 
155.5  prohibits  dual  trading  in  contract 
markets  with  average  daily  trading 
volume  equal  to  or  in  excess  of  8000 
contracts,  except  to  the  extent  permitted 
by  contract  market  rules  made  effective 
under  section  5a(a)(12)  of  the  Act  and 
Commission  regulation  1.41.  A  contract 
market  may  petition  the  Commission  for 
an  exemption  from  the  dual  trading 
prohibition.  The  exemption  petition 
must  demonstrate  that  the  contract 
market’s  trade  monitoring  system 
satisfies  specified  standards,  or  that 
there  is  a  substantial  likelihood  that  a 
dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  market  and  that 
the  contract  market  will  implement 
corrective  actions  to  achieve  compliance 
with  the  specified  trade  monitoring 
standards.  Each  contract  market  that 
meets  the  average  daily  volume 
threshold  and  that  is  not  exempted  must 
adopt  rules  pursuant  to  section  5a(a)12 
of  the  Act  and  Commission  regulation 
1.41  to  prohibit  dual  trading  in 
accordance  with  the  provisions  of 
regulation  155.5. 

EFFECTIVE  DATE:  The  amendment  to 
regulation  1.35(e)(1)  and  regulation 
155.5  (a),  (b),  (c).  and  (e)  are  effective 
October  26, 1993.  Regulation  155.5(d) 
and  appendix  A  are  effective 


>  Public  Law  Number  102-546,  section  101, 106 
Stat.  3590  (1192). 
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immediately  upon  puUioatk»  in  the 
Fadaral  Ragiater  (July  28, 1993). 

FOR  AiHTOER  a«R>MMTION  CONTACT: 
De’Ana  H.  Dow,  Special  Counsel,  or 
Linda  Kurjan,  Special  Counsel,  DiTision 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20S81. 
Telephone:  (202)  254-895S. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  March  0, 1993,  the  Commission 
published  for  public  comment  in  the 
Federal  Register  proposed  new 
regulation  155.5.>  The  new  regulation 
was  proposed  in  lesponM  to  dte 
statutory  mandate  set  forth  in  section 
101  of  the  1992  Act  The  1992  Act 
generally  requiies  the  Commission  to 
prohibit  dual  trading  on  each  contract 
market  with  an  average  daily  trading 
volume  equal  to  or  in  excess  of  8000 
contracts  and  allows  the  Commtssioo  to 
exempt  those  contract  markets  that  have 
trade  monitoring  systems  capable  of 
detecting  and  detmring  hading  abuses 
attr&utaUa  to  dual  trading.  Further,  the 
Commission  is  required  to  provide  for 
exceptions  to  the  dual  trading 
prohibition  as  necessary  and 
appro{Hiato  to  ensurs  fairness  and 
orderly  trading  in  contract  markets 
subfect  to  the  dual  trading  prohibition 
and  not  otherwise  exempi^ 

The  Commission  received  ten  written 
comments  in  response  to  the  proposed 
rolemaking.  The  commenters  induded 
five  contract  markets  (Chicago  Board  of 
Trade  (“CBT"),  CSiicago  Mercantile 
Exchange  (“CME*’).  Commodity 
Exchange,  Inc.  (“domex”).  Coffee  Sugar 
&  Cocoa  Exchange,  lua  (**CSC**).3  and 
New  York  Mercantile  Er^ange 
("NYMEX**)).  and  four  commodity 
industry  trade  associations  (American 
Farm  Bureau  Federation  (**AFBF*T,  Iowa 
Grain  and  Feed  Assodation  ('TGFA”), 
National  Grain  and  Feed  Association 
(“NGFA*')).  and  CouKKlity  Floor  Brdcers 
and  Traders  Assoddion  (“CFBTA”)). 
The  comments  received  on  particular 
aspects  of  tha  proposed  rul^aldng  are 
discussed  below.  The  Commission  has 
reviewed  each  of  these  coaunsnts  and, 
based  upon  that  review,  ia  adopting  the 
roles  as  proposed  with  certain 
modifications  consistent  with  tha 
statutory  ohjectives  of  the  1992  Act 


a  SS  PK  ISaXS  <MhcA  a.  1M3). 

>CSC  submittad  tnw  owaimnnt  leUm,  odb 
pertaining  to  specific  provisions  of  the  propoeed 
nile  and  tha  othar  pertaining  to  the 
rTT(pste-nT*WFsrteflhaniiaaengrMd  imMI 
entitiea. 


n.  Proposed  Rulemakag 
A.  DefiaUiotts 
1.  Dual  Trading 

a.  Propoted  BeguJation 

Proposed  regulation  lSS.S(a)(4) 
defin^  dual  trading  as  the  execution  of 
customer  orders  by  a  floor  broker  during 
the  same  trading  sesrion  in  which  the 
floor  broker  executes  directly  or 
indirectly  a  tnnsactimi  in  the  same 
contract  market  for:  (1)  The  floor 
broker's  own  account;  (2)  any  nccount  in 
which  the  floor  broker’s  ownership 
interest  or  share  of  trading  profits  is  ten 
percent  or  more;  (3)  an  account  for 
whidi  the  floor  broker  has  trading 
discretion*,  (4)  <x  an  account  controlled 
by  a  person  with  whom  such  floor 
broker  is  subject  to  tradittg  restric^oas 
under  secdon  4i(d)  of  the  Act,  as 
amended,  to  the  extent  section  4Kd)  has 
been  applied  by  Commission  role  or 
order.* 

b.  Comments  Received 

CBT,  CSC,  Cmnex.  and  NYMEX  each 
commented  on  various  aspects  of  the 
propoeed  dual  trading  de^ition. 
Regarding  the  execution  of  mders  for 
“any  account  in  which  the  floor  broker’s 
ownership  interest  or  share  of  trading 
profits  is  ten  percent  or  more,**  CBT  and 
CSC  commented  diat  die  proposed 
definition  exceeds  Commission 
authority  because  it  is  broader  than  die 
statutory  definition,  which  references 
only  the  floor  broker’s  own  account 
CBT  also  commented  that  all 
discretionary  accounts  should  not  be 
restricted  because  many  brokers 
maintain  discretionary  authority,  but 
have  not  actual  control  over  trading  the 
account  and  solely  receive  a  salary  or 
commissicm. 

Comex,  CBT,  and  NYMEX 
commented  that  the  definition  of  dual 
trading,  which  refers  in  the  1992  Act  to 
trades  executed  by  the  floor  broker, 
should  not  be  expanded  to  encompass 
trades  executed  indirectly  by  a  floor 
member.  In  this  regard,  the  commenters 
noted  that  the  concept  of  “indirect 
execution”  is  vague  and  potentially 
overbroad,  such  that  permissible  and 
impermissible  conduct  may  not  be 
distinguishal^.  NYMEX  forther  asked 
that  t^  “indfeect  execution’’  {Hovision 
not  include  trades  that  offset  a  pre> 
existing  open  position  and  customer 
type  indioMm  (“Cn**)  3  trades  for 
which  audit  trail  requirements  are  met.* 


*  At  this  Uma,  fiiare  are  no  Commission-lmposad 
tradhig  rastricdom  among  ntambart  of  broker 
asMctaUana.  See  M  FA  Stt67  Otaa  1. 1093). 

■  The  Cn  U  a  numerical  code  required  by 
CommfaNonaagUUtfon  lasMtfastieeuadao 
identify  (be  OoamiiMiMi  mfidaloe  LSfM  ttelM 


C.  Rqgtdation  1S5.5(aX4f 

Tha  Commission  has  considered  these 
comments  in  light  of  the  language  of 
section  101  and  its  legislative  history. 

As  the  Commission  stated  previously, 
the  proposed  definition  is  intended  to 
encomoass  all  accounts  that  are  owned 
in  whole  or  in  part  or  controlled  by  the 
floor  broker,  as  these  accounts  all  raise 
similar  concerns.  Including  accounts  in 
which  tha  floor  broker  has  an  ownership 
interest  or  share  of  trading  profits  of  tea 
percent  or  more  prevents  a  floor  broker 
TOm  circumventing  the  dual  trading 
prohibition  through  the  use  of  othar 
accounts  in  which  he  has  a  significant 
financial  interest,  and  is  otheiwise 
consistent  with  rules  of  Commission 
defining  proprietary  or  controlled 
accounts.  Based  on  the  ecope  of  the 
statutory  language,  the  Commission 
believes  that  tlM  inclusion  of  such 
accounts  in  the  pitdiibition  is  necessary 
and  appropriate.  The  statute  expressly 
inclu^  discretionay  accounts  within 
the  definition  of  dual  trading  because  of 
the  potential  for  dimse  of  customer 
orders  through  an  account  over  whidi 
the  floor  broker  has  caxrtrpL 

The  Commission,  however,  is 
amending  the  proposed  rule  to  dariJy 
the  reference  to  “indirect”  trading 
activity  by  deleting  “indiredly”  and 
identifying  the  spMufic  type  of  trading 
activity  intended  to  be  covered.  Aa 
revised,  the  rule  now  will  prohibit  a 
floor  broker  bom  initiating  and  passing 
an  order  fm  his  personal  account  or 
other  accounts  listed  in  the  regulation  to 
another  flom  farolow  for  execution  on  his 
behalf.  The  Commissian  believes  that 
such  cn  3  trading  activity  dearly  fells 
within  the  ambit  ^  the  statutory 
prohibition. 

The  Commission  considered 
NYMEX*s  comment  that  the  regulation 
should  exempt  from  coverage  trades  that 
offset  a  pre-existing  open  position,  but 
has  determined  that  sudi  an  exce^on 
would  defeat  the  purpose  of  the  role.  \ 

'The  Commission  believes  fliat  there  are  * 
alternatives  that  the  floor  broker  can  | 
choose  to  cover  a  pre-existing  open  I 
position  effectively.  For  example,  the  I 

floor  member,  prior  to  the  session  in  I 
which  the  member  intends  to  do  | 

brokerage,  could  place  a  [mitective  stop  i 
or  a  limit  order  to  liquidate  a  position.  | 

d.  Amended  Regalation  1.35(eXl)  j 

The  Commission  has  amended  | 

regulation  1.35(e)(1)  regarding  CTI 1  j 


us«d  to  identify  fhssourca  of  a  trada.cni  | 

designates  a  trade  by  a  twokar  for  bis  onmaccmint;  ! 
cm  2.  a  trade  for  bis  deaifog  member's  hoosa 
accoant;CTI  S.atmdeferanotiiar  mmnbetpteaowt 
on  the  floor  or  an  aocoiint  coairaBad  by  tucJi  olber 
menriMt;anddI4.skada  forsy  otbCT  fypsaC 
cnatnmar. 
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trades,  which  referenced  trading  for  the 
floor  memher’s  own  account,  to  include 
transactions  for  an  account  for  which 
the  floor  member  has  discretion.  The 
amendment  would  cover  discretionary 
transactions  to  the  extent  that  such 
transactions  need  not  be  passed  off  to 
another  broker  for  execution  under 
Commission  regulation  155.2.*  This 
amendment  makes  regulation  1.35(e)(1) 
coextensive  with  the  statute  and 
consistent  with  the  definition  of  "dual 
trading”  in  regulation  155.5(a)(4),  which 
includes  an  account  for  which  the 
broker  has  trading  discretion.  An 
account  over  which  a  floor  broker  has 
discretion  is  similar  to  the  floor  broker’s 
own  account  in  terms  of  his  interest  or 
control  over  the  account.  In  any  event, 
the  Commission  believes  that  although 
a  floor  broker  may  not  have  any  direct 
financial  interest  in  a  controlled 
account,  there  may  be  other  incentives 
to  trade  discretionary  accounts  for 
personal  gain. 

By  conforming  the  language  of 
regulation  1.35(e)(1)  to  regulation 
155.5(a)(4),  the  Commission  also 
intends  to  facilitate  the  enforcement  of 
the  dual  trading  prohibition.  In 
particular,  the  amendment  will  result  in 
identification  for  surveillance  purposes 
of  trading  for  an  account  for  which  the 
floor  broker  has  discretion  as  equivalent 
to  trading  for  the  floor  broker’s  own 
account  (CTI 1).  Both  types  of  trading 
would  be  subject  to  the  dual  trading 
prohibition.  The  Commission  notes  that 
the  New  York  Cotton  Exchange,  Comex, 
NYMEX  and  CSC  currently  include 
accounts  for  which  the  floor  broker  has 
discretion  within  the  definition  of  CTI 
1  trades  and  that  stafl  of  other 
exchanges  have  indicated  that  this 
change  could  be  implemented  readily.? 

2.  Customer 
o.  Proposed  Regulation 

"Customer”  was  defined  in  proposed 
regulation  155.5  as  an  account  owner  for 
I  which  a  trade  is  designated  with  the  CTI 

prescribed  under  regulation  1.35(e)(4). 
Only  those  trades  required  by 
I  Commission  regulation  to  be  identified 

as  Cn  4  trades  would  be  considered 


■Regulation  155.2(c)  prohibits  a  floor  broker  from 
executing  any  transaction  for  any  account  over 
which  a  broker  has  trading  discretion.  Ordms  for 
such  an  account  must  be  passed  off  to  another 
member  for  execution,  with  certain  exceptions. 
Those  exceptions  include  accounts  for  which  the 
broker  has  only  time,  price  and  contract  month 
discretion,  and  accounts  of  immediate  family 
members,  of  members  presoat  on  the  floor  and  his 
clearing  member’s  house  accounts. 

r  Regulation  1.3S(eKl)  previously  included 
accounts  for  which  the  floor  broker  has  trading 
discretion.  The  provision,  howevv,  was  deleted 
without  axplaimtion.  41 FR  3193  Qanuary  21, 1976), 
41  FR  56134  (December  23. 1976). 


customer  trades  and,  therefore, 
"customer”  would  not  include  the 
house  account  of  the  broker’s  clearing 
member  (CTI  2  trades)  or  accounts  for 
other  members  present  on  the  floor  (CTI 
3  trades).  The  Commission  excluded 
cn  2  and  Cn  3  trades  because  it 
believes  that  clearing  members  and 
member-customers  are  in  a  better 
position  to  protect  themselves  against 
potential  abuse  of  their  orders. 

However,  the  Commission  invited 
comments  as  to  whether  the  definition 
of  "customer”  should  include  Cn  2 
trades. 

b.  Comments  Received 

CBT,  NYMEX  and  CME  agreed  with 
the  Commission’s  decision  not  to 
include  Cn  2  trades  in  the  definition  of 
"customer.”  CBT  stated  that  the  broker’s 
clearing  member  is  capable  of  protecting 
itself  firom  any  abuses  attributable  to 
dual  trading.  NYMEX  commented  that  a 
clearing  member  is  not  in  need  of  the 
special  safeguards  accorded  a  public 
customer.  NYMEX  further  noted  that  a 
clearing  member  is  already  in 
possession  of  information  concerning  a 
floor  broker’s  personal  trades  and,  as  an 
industry  professional,  has  the  ability  to 
monitor  such  personal  trading  for 
potential  abuses  relating  to  the  clearing 
member’s  own  trades. 

c.  Regulation  155.5(a)(2) 

Based  on  the  comments  received,  the 
Commission  is  adopting  the  definition 
of  "customer”  as  proposed.  "Customer” 
is  defined  as  an  account  owner  for 
which  a  trade  is  designated  with  the  CTI 
prescribed  under  Commission 
regulation  1.35(e)(4)  and  excludes  CTI  2 
and  3  trades. 

3.  Contract  Market 
0.  Proposed  Regulation 

Proposed  regulation  155.5  defined 
"contract  market”  as  any  contract 
separately  designated  by  the 
Commission,  provided  that  two  or  more 
contracts  trading  concurrently  pursuant 
to  a  single  designation  order  on  other 
than  a  transitory  basis  and  for  which  the 
contract  terms  differ  significantly  other 
than  as  to  delivery  or  expiration  months 
would  each  be  considered  a  contract 
market.  Thus,  where  there  is  more  than 
one  contract  trading  pursuant  to  one 
designation  order,  the  contracts  would 
be  identified  for  this  purpose  as  separate 
contract  markets.*  The  Commission 


■  For  axample,  the  Commission  recently 
designated  the  CBT  to  trade  futures  on  catastrophic 
insurance  indices  under  four  designation  orders. 
Pursuant  to  each  designation  order,  three  separate 
indices  contracts— quarterly,  semi-annual,  and 
annual— can  trade.  Another  axample  of  multiple 


requested  that  boards  of  trade  identify 
in  their  comments  any  such  contracts 
that  they  believe  would  constitute 
separate  markets  under  the  proposed 
definition. 

b.  Comments  Received 

NYMEX  noted  that  the  Commission’s 
approach  is  important  with  respect  to 
determining  the  threshold  level  for  an 
affected  contract  market  and  to  the 
applicability  of  the  dual  trading 
prohibition  to  a  floor  broker’s  activities. 
CBT  commented  that  the  proposed 
definition  and  accompanying  proviso 
seem  reasonable,  but  suggested  some 
clarification.  CBT  believes  that  a  broker 
should  be  permitted  to  trade  for  his 
personal  accoimt  in  delivery  months  in 
affected  contracts  other  than  those  in 
which  he  executes  customer  orders. 

c.  Regulation  155.5(a)(3) 

The  Commission  is  amending  the 
definition  of  "contract  market”  to 
recognize  contracts  trading  through 
certain  screen-based  trading  systems 
separately  fi-om  contracts  traded  on  the 
floor  of  an  exchange  by  open  outcry. 
This  amendment  is  discussed  below  in 
response  to  comments  regarding  the 
exclusion  of  screen-hased  trading 
systems  firom  the  dual  trading 
prohibition  (Section  IIBl). 

With  respect  to  the  CBT’s  suggestion, 
the  1992  Act  specifically  defines  dual 
trading  in  terms  of  transactions  for  a 
customer’s  account  and  the  floor 
broker’s  account  in  the  same  contract 
market  and  requires  the  Commission,  in 
prohibiting  such  activity,  to  reject  the 
contract-month  approach  advocated  by 
the  exchanges.  Accordingly,  the  statute 
does  not  provide  the  Commission  with 
authority  to  implement  the  prohibition 
on  a  cpntract-month  basis. 

4.  Trading  Session 
a.  Proposed  Regulation 

Proposed  regulation  155.5(a)(1) 
defined  trading  session  to  mean  the 
hours  during  which  a  contract  market  is 
scheduled  to  trade  continuously  during 
a  trading  day,  as  set  forth  in  contract 
market  rules,  including  any  related  post¬ 
settlement  trading  session.  It  further 
provided  that  a  contract  market  may 
have  more  than  one  trading  session 
during  a  trading  day;  for  example,  a 
regular  session  and  an  evening  session. 
A  broker  could  trade  for  a  customer  and 
an  account  in  which  he  has  an  interest 
in  the  same  contract  market  during 
different  trading  sessions. 

The  Commission  stated  previously 
that  although  dual  trading-related 


contracts  trading  punuant  to  a  single  designation 
order  is  the  CSC  sugar  «11  and  sugar  *14  contracts. 
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abuM  oouldoocur  over  more  than  one 
trading  aemion,  it  beliaree  that  a  dual 
trading  reatrktion  based  on  a  single 
trading  session  ^ould  render  dual 
trading-related  abuses  more  difficult  to 
commit.  Further,  to  the  extant  that  dual 
trading  has  been  regulated  in  the 
securities  and  equity  option  markets, 
the  trading  session-bas^  restriction  has 
been  considered  sufficient  to  address 
abusive  trading  activity .« 

b.  Comments  Received 

NYMEX  endorsed  ffie  application  of 
the  dual  trading  prohibition  to  the  hours 
during  which  the  contract  market  is 
scheduled  to  trade  continuously  during 
a  tradiiig  day.  including  any  related 
post-settlement  trading  session.  NYMEX 
noted  that  the  period  of  restriction  has 
been  limited  to  a  single  trading  session 
on  securities  exchan^  and  tt^  it  has 
been  sufficient  to  deter  trading  abuse. 
Further,  NYKffiX  suggested  that  because 
of  the  use  of  screen-based  trading 
systems,  it  would  be  appropriate  to 
distinguish  between  an  on-floor  open 
outcry  trading  sessimi  and  a  screen- 
based  trading  system  trading  session.  In 
this  regard.  NYMEX  requested  that  the 
Commission  clarify  that  the  definition 
of  trading  session  does  not  treat  an  on- 
floor  open  outcry  trading  session  and  a 
screen-based  system  trading  session  in 
the  same  contract  market  as  one  trading 
session. 

CBT  commented  that  it  does  not 
believe  that  the  proposal  provides  as 
much  flexibility  to  respond  to  market 
factors  as  is  necessary.  Therefore,  CBT 
requested  that  the  Commission  reflne 
the  definition  of  trading  session  to 
permit  dual  trading  during  a  trading 
session  depending  upon  such  factors  as 
time,  volume,  whiter  a  market  has 
been  designated  as  “fast,”  or  to  permit 
dual  trading  in  certain  months  M  an 
aflected  contract.  CBT  also  suggested 
that  the  Commission  adopt  a  restriction 
similar  to  the  CME’s  dual  trading  rule, 
under  which  a  broker  may  switch  from 
trading  to  brokerage  upon  receipt  of  a 
customer  order  during  a  trading  session 
(but  not  from  brokerage  to  trading).i« 

c.  Regulatimi  155.S(aXl) 

As  discussed  below,  trading  in  a 
contract  market  through  certain  screen- 
based  trading  systems  will  be  treated 
separately  fr^  trading  in  the  same 
commodity  on  the  exchmrge  floor.  For 
example.  Eurodollars  tracM  on  ffie 
floor  by  open  outcry  and  Eurodollars 
traded  on  GLOBEX  will  be  treated  as 
separate  contract  markets  for  the 


•See.  e.g..  New  York  Stock  Exchange  iCule  tl2; 
Chioage  Soard  Opttou  Stu^aaga  Rule  an. 
••GMERuUSSX. 


purposes  of  this  nais.  in  re^ranse  to 
NYMEX,  a  diatiaction  between  hading 
sessions  is  not  applioabls  to  separate 
contract  markets. 

CBT’s  comment  is  addressed  partially 
by  permissible  exceptions  to  the  dual 
trading  prohibition.  For  example,  an 
exchange  could  adopt  a  rule  permitting 
suspension  of  a  dual  trading  prohibition 
based  on  emergency  market  conditions, 
such  as  abruptly  changing  market 
conditions  that  may  result  in  an 
extraordinary  influx  of  orders.  An 
exchange  also  may  adopt  a  rule  to 
except  low-volume  months,  as 
described  in  regulation  15S.5(cM4Ky). 
The  Commission  believes  that  these 
exceptions  provide  exchanges  with 
suffitdent  &xibility  to  addoMS  diffarent 
mark^  crxiditions. 

5.  Volurrre  Year 

a.  Proposed  Reffilation 

Under  the  proposal,  volume  year  was 
defixred  as  a  continuous  12-aionth 
period  that  includes  the  last  calendar 
month-end  date  prior  to  the  date  on 
which  the  contract  market  computes  its 
average  daily  trading  voluma. 

b.  Comment  Received 

CSC  commented  that  the  rule  should 
provide  for  a  date  certain  from  which 
the  computation  of  the  average  daily 
trading  volume  should  initially  be 
made,  for  example,  the  last  date  of  the 
calendar  month  preceding  the  month  in 
which  the  regulation  becomes  effective. 

c.  Regulation  155.5(a)(7) 

The  deflnition  of  "volume  year” 
remains  unchanged  from  the  proposal. 
With  respect  to  CSC’s  comment, 
regulation  155.5(c)(2)  provides  that  at 
least  flve  days  before  the  effective  date 
of  the  dual  trading  prohibition,"  each 
contract  market  is  required  to  publish  a 
list  of  the  affected  contract  markets. 
Accordingly,  a  contract  market  that  may 
be  sub)ect  to  a  dual  trading  prohibition 
must  compute  the  average  daily  trading 
volume  to  determine  whether  it  is  an 
affected  contract  market  at  least  five 
days  before  the  dual  trading  prohibition 
becomes  effective.  CSC  may  determine  a 
date  certain  from  which  the 
computation  of  the  average  daily  trading 
volume  should  be  made  provided  that 
such  date  is  at  least  five  days  before  the 
effective  date  of  the  dual  trading 
prohibition. 


II  IlMflffacttv*  efOM  pMUfaMoa  weuid  faa 
thealfccaw><lt»  uadar  dw  ngidaiioa  at  amSeten 
order  Iwgriag  m  ewipUaa  paUttwi  or  iwakiag  aa 
exoinfUea. 


6.  Avenge  Daily  Tkeding  Volume 

a.  Proposed  Regulation 

The  proposed  regulation  would  define 
“average  oaily  trading  volume”  as  an 
arithmetic  average  of  daily  trading 
volume.  i.e..  the  total  number  of  sells 
(buys)  executed  in  any  contract  market 
during  a  trading  day  to  all  trading 
sessions,  in  a  contract  market  over  the 
specified  time  period  on  any  day  when 
any  option  expiration  or  futures 
delivery  monffi  was  listed  for  trading.*^ 
Ex-pit  transactions,  such  as  exchange  of 
futures  physicals  (“EFPs”),  tranter 
trades  and  office  trades,  would  be 
excluded  from  the  computation  of  daily 
trading  volume. 

b.  Comments  Received 

AFBF  stated  its  support  for  the 
proposed  definition  of  “daily  trading 
voL^e”  and  noted  that  use  of  the  12- 
month  period  should  define  more 
accurately  the  contracts  that  are  capable 
of  sustaining  trading  levels  that  would 
make  such  markets  subject  to  the  dual 
trading  prohibition. 

NYMEX  endorsed  the  eificlusion  of  ex¬ 
pit  trades,  such  as  transfer  trades  and 
EFPs.  from  the  computation  of  daily 
trading  volume.  NYMEX  stated  that  the 
exclusion  of  ex-pit  transactions  is 
consistent  with  the  objective  of  section 
4j  of  the  1992  Act.  i.e.,  the  curbing  of 
trading  abuses  that  occur  on  the  trading 
floor. 

CBT  commented  that  trading  months 
excluded  the  low  volume  exception, 
discussed  below,  should  be  excluded 
from  the  computation  of  average  daily 
trading  volume.  Further,  CBT 
commented  that  for  the  spot  month, 
average  dally  trading  volume  should  be 
defined  more  narrowly  to  reflect 
accurately  the  decreased  activity  in  any 
spot  month.  Specifically,  the  CBT  stated 
that  a  five-day  moving  average  would  be 
more  representative  of  how  trading 
activity  occurs  as  expiration  approaches 
than  a  full-month  average.**  T^e  CBT 
added  that  the  volume  in  such  months 
should  not  be  counted  for  purposes  of 
computing  average  daily  trading  volume 
to  determine  affwrted  contract  market 
status. 

Comex  recommended  that  the 
Commission  permit  an  exclusion  from 
the  computation  for  volume  attributable 


1 2  Sfldioa  1  Xp)  *  9S2  Act  permito  Sw 

ConaunkNi  to  sp«3fy  (fa*  nwtkodoiogy  for 
determiaiag  a  oontnct  market's  ararage  daily 
trading  votraa  baaad  on  a  rnsviag  daily  avataga  of 
eitkar  siK  or  tl  months. 

iiThe  CBT  appacaody  is  suggesting  that tfao  spat 
month  ha  tMatad  difianBEtly  ftam  the  other  aMnifas 
for  purpoaae  of  tWitariniaing  Ifaa  avwage  daily 
tradiag  veiuma  bacansa  the  vohima  in  the  s^ 
mapth  U  aot  wpiaaotUaMvanf  typical  rohtmeina 
noa-axpiring  month  af  a  ghwa  oantmct  mariaiL 
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to  rollover  from  one  delivery  month  to 
another,  as  this  volume  merely  reflects 
the  transfer  of  open  interest  from  one 
trading  month  to  another.^  Comex  also 
commented  that  the  exclusion  of  ex-pit 
transactions  from  the  calculation  was 
too  narrowly  drawn  and  urged  the 
Commission  to  exclude  EFPs. 

c.  Regulation  155.5(a)(6) 

The  Commission  has  considered  the 
above  comments  but  has  determined  not 
to  revise  the  definition  of  "average  daily 
trading  volume."  With  respect  to  the 
comments  that  the  volume  in  the 
excepted  low  volume  months  and  in  the 
rollover  period  should  be  excluded  from 
the  computation  of  average  daily  trading 
volume,  the  8000  contracts  threshold 
level  established  in  the  statute  is  based 
on  the  amount  of  liquidity  in  a  contract 
market  as  a  whole  and  not  individual 
expiration  months  or  trading  days. 
Moreover,  the  Commission  believes  it 
would  not  be  consistent  with  the 
Congressional  intent  to  create  various 
volume  exclusions  for  trading  volume 
occurring  in  the  pit.  Therefore,  the 
Commission  has  determined  to  require 
that  the  volume  in  potentially  excepted 
low  volume  months  and  volume 
attributable  to  the  rollover  period  be 
counted  for  purposes  of  computing  the 
contract  market’s  average  daily  trading 
volume. 

As  to  Comex’s  comments,  the 
Commission  reiterates  that  ex-pit 
transactions  include  EFPs,  transfer 
trades  and  office  trades.  Ex-pit 
transactions  by  definition  do  not  occur 
in  the  pit,  and  therefore,  they  are 
excluded  from  the  computation  of 
average  daily  trading  volume  and  are 
not  affected  by  the  dual  trading 
prohibition. 

7.  Affected  Contract  Market 

a.  Proposed  Regulation 

"Affected  contract  market”  was 
defined  as  a  contract  market  in  which 
the  average  daily  trading  volume 
equalled  or  exceeded  the  threshold  level 
of  8000  contracts,  as  specified  in  section 
4j(a)(4)  of  the  Act,  for  each  of  four 
quarters  during  the  most  recent  volume 
year.  Each  contract  market  would  be 
required  to  compute  on  a  quarterly  basis 
its  average  daily  trading  volume  for  each 
of  four  quarters  during  the  most  recent 
volume  year  to  determine  whether  it 
was  an  affected  contract  market. 

)4The  “rollover  period”  U  the  period  of  trading 
either  immediately  (vior  to  or  shortly  after  the 
beginning  of  each  delivery  period  during  which 
lai^  numbers  of  traders  liquidate  their  positions  or 
roll  their  positions  forward  into  more  distant 
futures  months. 


b.  Comments  Received 

NYMEX  endorsed  the  Commission’s 
proposed  computation  for  determining 
affected  contract  market  status.  CSC 
commented  that  the  Commission  should 
ascertain  a  threshold  level  for  each 
contract  market  rather  than  a  uniform 
one  for  all  exchanges,  given  the  eflect 
that  a  dual  trading  prohibition  allegedly 
would  have  on  certain  markets. 

c.  Regulation  155.5(a)(9) 

The  definition  of  "aflected  contract 
market"  reflects  section  4i(a)(l)(D)  of  the 
Act,  which  requires  the  Commission  to 
specify  the  methodology  for 
determining  the  average  daily  trading 
volume  in  a  contract  market  based  on 
either  six  or  12  months.  The 
Commission  selected  a  l2-month  period 
because  it  identifies  more  reliably  than 
a  six-month  period  those  contract 
markets  that  can  be  expected  to 
continue  at  the  threshold  trading  level 
on  a  relatively  permanent  basis.is 

Section  4j(a)C4)(B)  requires  the 
Commission  to  set  the  threshold  trading 
level  at  8000  contracts  initially.  After 
enactment,  the  Commission,  by  rule  or 
order,  may  approve  increases  in  the 
threshold  trading  level  for  specific 
contract  markets  and,  beginning  three 
years  after  enactment,  may  approve 
decreases  in  the  threshold  level.  Dual 
trading  will  be  prohibited  in  affected 
contract  markets,  subject  to  certain 
exceptions  permitted  by  contract  market 
rules,  unless  exempted  under  the 
proposed  regulation. 

B.  Dual  Trading  Prohibition 
1.  Floor  Brokers 

a.  Proposed  Regulation 

Proposed  regulation  155.5(b)  provided 
that  no  floor  broker  shall  dual  trade  in 
an  affected  contract  market,  except  as 
provided  in  contract  market  rules, 
unless  that  contract  market  is  exempted. 
As  discussed  above,  this  prohibition 
would  not  affect  ex-pit  transactions.  The 
Commission  requested  comment  on 
whether  any  Commission-approved 
electronic  trading  system  also  should  be 
excluded  finm  the  prohibition  and  the 
definition  of  daily  trading  volume. 

)>Tbe  statute  also  requires  that  the  regulation 
provide  transition  measures  for  when  a  contract 
market’s  volume  increases  to  or  above,  or  decreases 
below,  the  threshold  trading  level.  Further,  the 
specification  that  the  average  daily  trading  volume 
meet  the  threshold  in  each  quarter  of  a  12-month 
period  distinguishes  afi^ected  markets  from  those 
that  may  reach  the  threshold  level  based  on  only 
seasonal  phenomena  or  as  a  result  of  other 
temporary  surges  in  trading  volume,  rather  than  on 
a  more  long-term  basis.  For  those  affected  markets 
where  the  trading  volume  falls  below  the  threshold 
trading  level,  the  quarterly  assessment  will  result  in 
relatively  prompt  removal  from  affected  contract 
market  status. 


b.  Comments  Received 

CME  and  CBT  commented  that  the 
type  of  trading  abuses  facilitated  by  dual 
trading  apply  only  to  brokers  operating 
on  open-outcry  trading  floors  and 
should  not  apply  to  the  GLOBEX 
electronic  trading  system.  They  stated 
that  the  superior  audit  trail  that  exists 
for  all  trades  conducted  on  GLOBEX 
negates  the  need  to  apply  the 
prohibition  to  GLOBEX.  CME  and  CBT 
also  stated  that  GLOBEX  volume  should 
he  excluded  from  the  computation  of 
averse  daily  trading  volume. 

IGI^,  NGFA  and  AFBA  commented 
that  Commission-approved  electronic 
trading  systems  sho^d  permit  dual 
trading  b^use  such  systems  should 
provide  a  superior  audit  trail  to  identify 
any  trading  irregularities  clearly.  AFBA 
also  noted  that  such  systems  should 
reduce  the  possibility  of  trading  abuses 
related  to  dual  trading. 

c.  Regulation  155.5(b) 

The  Commission  has  considered  the 
comments  regarding  the  exclusion  of 
screen-based  trading  from  the 
prohibition.^^  For  purposes  of  this 
regulation,  a  contract  market  trading  on 
the  floor  of  an  exchange  will  be 
considered  separate  from  a  contract 
market  in  the  same  commodity  trading 
through  a  screen-based  trading  system. 
In  adopting  this  provision,  the 
Commission  believes  that  the  two 
trading  mechanisms  are  qualitatively 
different  and  sufficiently  independent. 
Consequently,  the  average  daily  trading 
volume  for  electronic  trading  and  for 
floor  trading  will  be  computed 
separately  for  purposes  of  determining 
affected  contract  market  status. 
Currently,  there  are  no  electronic 
trading  systems  with  volume  in  a 
contract  market  near  the  8000  contract 
threshold  level.  Further,  in  the  event 
that  the  trading  volume  in  a  contract 
market  transacted  through  an  electronic 
trading  system  were  to  reach  that 
threshold  in  the  future,  that  volume 
level  or  greater  would  have  to  be 
maintained  for  four  consecutive 
calendar  quarters  before  a  dual  trading 
prohibition  could  apply. 

Accordingly,  at  this  time,  the 
Commission  is  not  excluding  electronic 
trading  from  the  prohibition.  Instead, 
the  Commission  is  retaining  the 
flexibility  to  consider  this  matter 
further.  Based  on  its  oversight 

Scroop-based  trading  refers  to  trading  on  an 
electronic  trading  syston  conducted  through  a 
competitive  auction  process  pursuant  to  an 
algorithm  that  applies  nondiscretionary  rules  of 
priority  as  permitted  undm  contract  market  rules 
made  effective  under  the  Act,  such  as  GLOBEX 
(CME  and  CBTs  screen-based  system)  and  NYX4EX 
ACCESS. 


/ 


i 

1 

40340  Federal  Register  /  Vol.  58,  No.  143  /  Wednesday,  July  28,  1993  /  Rules  and  Regulations 


experience  with  such  systems  and  the 
exchanges’  experience  in  operating  such 
systems,  the  Commission  will  determine 
whether  a  dual  trading  prohibition  is 
appropriate  for  such  trading  at  such 
time  as  the  relevant  contract  market 
could  be  deemed  an  aOected  contract 
market.  If  such  a  market  were  deemed 
to  be  an  affected  contract  market,  the 
exemption  process  would  be  applicable. 

2.  Contract  Markets 

Proposed  regulation  155.5(c)  required 
each  aHected  contract  market,  imless 
exempted,  to  adopt  rules  pursuant  to 
section  5a(a)(12)  of  the  Act  and 
Commission  regulation  1.41  to  prohibit 
dual  trading  in  accordance  with  the 
proposed  regulation.  The  contract 
market  would  be  required  to  adopt  such 
rules  prior  to  the  later  of  the  elective 
date  of  the  dual  trading  prohibition  or 
the  elective  date  set  forth  in  a 
Commission  order  denying  a  contract 
market's  exemption  petition  or  revoking 
an  exemption.  Absent  such  contract 
market  rules.  Commission  regulations 
155.5  (a)  and  (b)  would  be  deemed  to  be 
the  contract  market’s  rules  upon  the 
effective  date  of  the  dual  trading 
prohibition.  The  Conunission  received 
no  comments  on  this  provision. 
Therefore,  regulation  155.5(c)  is  being 
adopted  as  proposed. 

C.  Exceptions 

Section  4}(a)(l)(B)  of  the  1992  Act 
requires  that  Commission  regulations 
provide  for  exceptions  to  the  dual 
trading  prohibition  as  deemed  necessary 
and  appropriate  to  ensure  fair  and 
orderly  trading  in  affected  contract 
markets.  The  1992  Act  specifically 
directed  that  exceptions  be  provided  for 
transition  measures  smd  a  reasonable 
phase-in  period;  spread  transactions; 
correction  of  trading  errors;  written 
customer  consent  annually  naming  a 
floor  broker  to  dual  trade;  and  other 
measures  reasonably  designed  to 
accommodate  unique  or  special 
characteristics  of  individual  boards  of 
trade  or  contract  markets,  to  address 
emergency  or  unusual  market 
conditions,  or  otherwise  to  further  the 
public  interest. 

1.  (Correction  of  Errors 

a.  Proposed  Regulation 

Consistent  with  the  express  statutory 
directive  regarding  error  trades,  the 
(Commission  proposed  an  exception  to 
permit  a  floor  broker  to  offset  trading 
errors  by  placing  trades  executed  to  fill 
customer  orders  that  resulted  in  errors 
into  his  personal  error  accoimt.  A  floor 
broker  would  be  required  to  liquidate 
the  position  in  his  personal  error 


account  resulting  from  that  error  as  soon 
as  practicable,  but  not  later  than  the 
close  of  business  on  the  business  day 
following  the  discovery  of  the  error, 
which  would  occur  at  or  before  the  time 
the  trade  is  placed  in  the  error  account. 

In  the  event  that  the  daily  price 
fluctuation  limit  is  reached  and  a  floor 
broker  is  unable  to  offset  the  error  trade, 
however,  the  floor  broker  would  be 
required  to  liquidate  the  position  as 
soon  as  practicable  thereafter. 

b.  Comments  Received 

CBT  commented  that  the  proposed 
exception  is  necessary  in  order  to 
comply  with  current  regulations  and 
also  to  protect  the  marketplace. 

However,  (DBT  believes  that  the 
proposed  time  limit  for  floor  brokers  to 
liquidate  error-related  positions  is 
unwarranted  once  the  trade  has  been 
placed  in  a  broker’s  error  account.  CBT 
noted  that  its  regulations  provide 
specific  protection  to  the  customer  by 
placing  the  liabilities  associated  with 
errors  on  the  relevant  floor  broker  or 
clearing  firm.  Under  CST  rules,  the 
broker  must  assume  any  liabilities  for 
errors  associated  with  executing  orders 
by  making  monetary  adjustments  to 
customers  and  assuming  any  erroneous 
position  established.  CST  further 
believes  that  its  computer  surveillance 
systems  would  readily  detect  dual 
trading  conflicts  involving  error 
accounts. 

Comex  also  supported  the  proposed 
exception,  but  believes  that  the  time 
limitation  for  liquidation  is 
unreasonable.  C^mex  commented  that 
requiring  offset  of  the  error  within  a 
prescribed  time  frame,  rather  than 
allowing  a  broker  to  exercise  discretion 
as  to  how  to  minimize  his  exposure, 
may  engender  substantial  losses  to  a 
broker  without  providing  any 
corresponding  customer  protection.  As 
an  alternative,  Comex  suggested  that 
each  exchange  adopting  this  exception 
be  required  to  codify  procedures  for  the 
resolution  of  errors  incorporating  audit 
trail  and  surveillance  measures  deemed 
sufficient  by  the  (Commission  to  ensure 
proper  use  of  error  accounts. 

(IME  and  (CFBTA  objected  to  the 
requirement  that  trading  errors  assigned 
to  a  personal  error  account  be  liquidated 
by  the  end  of  the  day  following  their 
discovery.  The  commenters  stated  that 
the  requirement  is  inconsistent  with 
industry  custom  and  practice  and  has 
no  legislative  basis. 

NYMEX  endorsed  the  proposed 
exception  to  permit  a  floor  broker  to 
offset  trading  errors  subject  to  the  time 
periods  specified  in  the  proposed 
regulation. 


c.  Regulation  155.5(c)(4)(i) 

The  Commission  has  considered  the 
comments  but  does  not  agree  that  there 
should  be  no  time  limit  on  the 
liquidation  of  error  trades.  The 
Commission  believes  that  if  the  position 
is  the  result  of  a  true  error,  it  should  be 
offset  promptly.  In  fact.  Commission 
staff  have  observed  that  errors  ordinarily 
are  liquidated  as  soon  as  possible  to 
avoid  exposure.  In  adopting 
Commission  regulation  1.46(d)(8)(ii),i7 
the  (Commission  stated  that  it  had 
determined  that  the  close  of  business  on 
the  day  following  discovery  of  the  error 
is  generally  the  appropriate  demarcation 
for  deeming  an  error  trade  to  have 
changed  to  a  speculative  new  position 
or  a  non-error  trade. 

The  liquidation  time  limits  are 
intended  to  reduce  the  potential  for  use 
of  the  floor  broker’s  personal  error 
account  to  circumvent  the  dual  trading 
prohibition.  However,  the  liquidation 
time  limits  are  also  intended  to  provide 
flexibility  responsive  to  market 
conditions  and  the  concerns  raised  by 
the  commenters  as  to  practice.  For 
example,  if  the  daily  price  fluctuation  is 
reached  and  the  trader  is  unable  to 
offset  the  error  trade,  the  F(CM  would 
have  until  “as  soon  as  practicable 
thereafter"  to  offset  the  error  trade. 

Thus,  the  time  limits  in  the  regulation 
‘take  into  consideration  market 
conditions  that  could  serve  to  finstrate 
good  faith  efforts  to  offset  an  error  trade 
promptly.  Also,  in  situations  where 
errors  are  not  discovered  immediately, 
the  floor  broker  is  allowed  one  day  after 
the  discovery  of  the  error  to  offset  the 
trade. 

2.  Customer  Consent 
a.  Proposed  Regulation 

Proposed  regulation  155.5(c](4)(ii) 
provide  that  a  contract  market  could 
adopt  rules  pursuant  to  which  a 
customer  could  consent  to  receiving 
brokerage  services  from  a  dual-trading 
broker.  The  customer  would  be  required 
to  designate  in  writing  not  less  than 
once  annually  a  specifically  identified 
floor  broker  who  would  be  authorized  to 
dual  trade  while  executing  orders  for 
such  customer’s  account.  This  rule 
incorporated  explicit  language  in  the 
statute  itself  that  plainly  requires  both 


17  Commission  regulations  1.46(d)(8)(ii)  provides 
an  exception  for  trades  in  error  accounts  to  the 
general  rule  pertaining  to  the  application  and 
closing  out  by  a  futures  conunission  merchant 
("FCM”)  of  offsetting  long  and  short  commodity 
futures  of  option  positions  in  a  customer  account. 
The  time  limits  in  the  dual  trading  regulation  are 
consistent  with  Conunission  regulation 
1.46(d)(8)(ii).  57  FR  55082  (November  24. 1992). 
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designation  of  a  named  person  and 
annual  consent.ia 

The  Commission  requested  comment 
whether  an  account  controller  acting 
pursuant  to  a  power  of  attorney  should 
be  permitted  to  provide  consent  on 
behalf  of  the  customer  for  a  floor  broker 
to  dual  trade  while  executing  orders  for 
such  customer’s  account.  Commenters 
also  were  asked  to  address  the  extent  to 
which  an  account  controller  might 
provide  such  consent  on  the  basis  of  the 
potential  benehts  to  himself  as 
distinguished  from  his  fiduciary  duty  to 
the  customer.  Contract  markets  adopting 
rules  to  effectuate  this  exception  were 
required  to  establish  procedures  to 
monitor  compliance.  The  Commission 
suggested  that  one  possibility  would  be 
for  floor  brokers  or  others,  as  designated 
under  contract  market  rules,  to  be 
responsible  for  filing  customer  consent 
forms  with  the  contract  market. 

b.  Comments  Received 

CBT  stated  that  the  annual  renewal 
requirement  is  unduly  burdensome. 
NYMEX  commented  that  the 
Commission  should  permit  the 
customer  to  designate  in  writing  more 
than  one  floor  broker  to  dual  trade  or 
issue  a  blanket  authorization  allowing 
any  floor  broker,  including 
subcontractors  to  dual  trade.  CBT  and 
CSC  commented  that  the  requirement 
that  the  customer  name  a  specific  floor 
broker  restricts  the  ability  of  an  FCM  to 
select  the  broker  it  believes  can  provide 
the  best  fill  for  its  customers.  Therefore, 
they  argue  that  the  regulation  should 
permit  an  FCM  to  name  floor  brokers  on 
behalf  of  its  customer,  provided  the 
customer  has  given  such  consent  to  the 
FCM  in  the  customer  agreement.  Comex 
and  CBT  commented  that  the  regulation 
should  permit  the  designation  of 
“broker  groups”  as  well  as  of  individual 
brokers,  because  most  customers  vest 
discretion  in  a  fund  manager  or  FCM 
who  often  selects  broker  groups,  rather 
than  particular  individuals,  to  handle 
their  orders. 

For  monitoring  compliance,  CBT 
stated  that  it  would  seem  more  efficient 
to  have  the  FCM  carrying  the  customer 
account  retain  the  consent  form.  CBT 
further  commented  that  one  form  could 
cover  a  consent  for  brokers  to  dual  trade 
on  several  exchanges  rather  than 
requiring  one  consent  form  for  each 
exchange.  Thus,  CBT  stated  that  the 
FCM’s  designated  self-regulatory 
organization  could  verify  that  the 
appropriate  consent  has  been  obtained. 

CBT,  CME,  Comex,  IGFA,  AFBF, 
NYMEX  and  CSC  commented  that  an 
account  controller  by  virtue  of  a  power 


of  attorney  should  be  permitted  to 
provide  consent  on  behalf  of  the 
customer.  CFBTA  stated  that  the  more 
appropriate  requirement  would  be  that 
the  consent  emanate  from  the  non¬ 
clerical  person  who  transmits  the  order 
to  the  floor  and  who  has  selected  and 
knows  the  floor  broker. 

IGFA.  NGFA,  and  NYMEX 
commented  that  a  power  of  attorney 
need  not  detail  every  potential  decision 
a  controller  might  make  on  behalf  of  the 
customer.  NYMEX  further  commented 
that  no  special  power  of  attorney  form 
should  be  required  because  the 
standardized  form  already  authorizes 
such  discretion.  AFBF  commented, 
however,  that  the  consent  from  the 
customer  to  the  account  controller 
should  be  required  to  be  explicitly 
granted  in  the  power  of  attorney. 

CSC  also  commented  that  certain 
customers  who  trade  large  quantity 
orders  may  wish  to  have  those  orders 
executed  by  floor  brokers  to  whom  they 
have  given  consent  to  dual  trade,  but 
may  not  wish  to  have  their  identity 
disclosed  to  those  brokers.  For  example, 
a  commercial  firm  wanting  to  effect  a 
large  transaction  may  wish  to  give 
orders  to  several  different  brokers  and, 
to  protect  its  identity,  to  send  some 
orders  through  an  FCM.  The  FCM, 
without  identifying  the  customer,  might 
place  all  or  a  portion  of  the  order  with 
a  particular  floor  broker  who  had  been 
named  by  the  customer  in  a  written  dual 
trading  consent.  In  such  case,  the  floor 
broker  would  not  know  that  he  is 
accepting  an  order  for  a  customer  who 
has  consented  to  dual  trading,  but  must 
rely  upon  the  FCM’s  representation  that 
it  is  true.  Such  reliance  should  be 
expressly  permitted  in  the  proposed 
regulation. 

c.  Regulation  155.5(c)(4)(ii) 

Pursuant  to  contract  market  rules,  a 
customer  may  consent  to  receiving 
brokerage  services  from  a  dual-trading 
broker.  The  customer  must  designate  in 
writing,  not  less  than  once  annually,  a 
specifically  identified  floor  broker  who 
will  be  authorized  to  dual  trade  while 
executing  orders  for  such  customer’s 
account.  This  provision  implements  the 
requirement  in  the  1992  Act  that  a 
customer’s  consent  expressly  refer  to 
"named”  floor  brokers.  Therefore,  a 
customer  may  grant  consent  to  more 
than  one  floor  broker,  provided  each 
floor  broker  authorized  to  dual  trade  on 
the  customer’s  behalf  is  named 
individually.  A  customer  may  not  grant 
consent  to  a  broker  group  or  registered 
broker  association. is  In  accordance  with 


iBCommission  regulation  156.1,  in  part,  defines 
"broker  association''  as  two  or  more  contract  market 


the  1992  Act,  the  customer  must  renew 
consent  for  the  designated  floor  broker 
to  dual  trade  annually.  These 
requirements  are  intended  to  ensure  that 
the  consent  is  the  result  of  the 
customer’s  independent  decision¬ 
making. 

The  statute  does  not  require  that  a 
floor  broker  know  the  identity  of  the 
customer  for  whom  he  is  authorized  to 
dual  trade.  The  customer  can  give 
written  consent  naming  a  particular 
floor  broker  or  floor  brokers  authorized 
to  dual  trade  while  executing  such 
customer’s  order  through  the  floor 
broker’s  FCM.  In  response  to  CSC’s 
comment,  the  FCM,  upon  the  customer’s 
request  to  remain  anonymous,  would 
not  be  prohibited  fiom  withholding 
from  the  floor  broker  the  identity  of  the 
customer  granting  the  dual  trading 
consent.  In  this  situation,  as  the  C^ 
stated,  the  floor  broker  would  have  to 
rely  on  the  FCM’s  representation  that 
the  customer  granted  consent  for  the 
floor  broker  to  dual  trade.  In  the  event 
that  a  contract  market  wanted  to  permit 
such  an  arrangement,  it  would  have  to 
adopt  rules  that  clearly  define  the 
responsibilities  of  each  of  the  parties 
involved,  i.e„  customer,  FCM,  and  floor 
broker,  and  implement  procedures  to 
ensure  that  the  FCM  and  floor  broker 
adhere  to  the  customer’s  decision 
regarding  who  may  execute  the  orders.  ' 
These  duties  and  responsibilities  may 
also  be  affected  by  the  contractual 
relationships  between  the  FCM,  the 
floor  broker  and  the  ultimate  customer. 

The  Commission  is  revising  the 
proposed  regiilation  to  permit  an 
account  controller  acting  pursuant  to  a 
power  of  attorney  to  provide  consent  on 
behalf  of  his  customer,  provided  that  the 
customer  explicitly  grants  in  writing  to 
the  account  controller  the  authority  to 
select  a  dual  trading  broker.  The  power 
of  attorney  must  run  to  an  individual. 
Thus,  for  this  purpose,  the  power  of 
attorney  could  not  be  granted  to  an 
FCM,  although  it  could  be  granted  to  a 
specific  FCM  employee  who  acts  as  the 
account  controller.  The  Commission 
believes  that  these  requirements 
implement  the  statutory  mandate  that 
customer  consent  to  dual  trade  be 
obtained  in  a  formal  and  particularized 
manner. 

Of  course,  a  contract  market  that 
adopts  a  rule  to  allow  for  this  exception 
is  responsible  for  enforcing  the 
requirements  of  the  rule.  Regardless  of 


members  with  floor  trading  privileges,  who  engage 
in  floor  brokerage  activity  on  behalf  of  the  same 
employer  and  of  whom  at  least  one  is  acting  as  a 
floor  Iwokar.  This  definition  would  encompass  floor 
brokers  employed  by  the  same  FCM.  such  that  the 
employing  FCM  would  be  considmed  a  broker 
association. 


•sSection  4j(a)(l](B)(iii). 
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where  the  consent  filing  is  maintained 
(for  example,  with  the  contract  market 
or  clearing  member),  a  contract  market 
must  use  necessary  and  appropriate 
means  to  ensure  that  a  customer’s 
consent  is  not  compelled  or  coerced, 
i.e.,  that  there  is  a  real  ability  not  to 
select  a  dual-trading  broker. 

3.  Spread  Transactions 

0.  Proposed  Regulation 

The  Commission’s  proposal  identified 
two  limited  circumstances  in  which  it 
believed  that  an  exception  for  spread 
transactions  would  be  necessary  and 
appropriate  in  order  to  facilitate 
customer  order  execution.  First,  dual 
trading  would  be  permitted  so  that  a 
broker  who  unsuccessfully  attempted  to 
leg  into  a  spread  transaction  for  a 
customer  could  take  the  executed  leg 
into  his  personal  accoimt  and  offset  the 
resulting  position.  This  proposed 
exception  for  “legged  in’’  spreads  is 
intended  to  address  the  situation  in 
which  the  broker  is  imable  to  fill  a 
customer  spread  order,  as  requested,  as 
a  single  transaction  and  attempts  to  leg 
into  &e  position.  If.  for  example,  the 
market  shifts  after  one  leg  of  the  spread 
is  executed  such  that  the  broker  is 
unable  to  leg  into  the  remaining 
position  at  a  price  permissible  under  the 
terms  of  the  customer  order,  the 
proposed  exception  would  permit  the 
broker  to  take  the  executed  leg  into  his 
personal  account  and  ofiset  the  position. 

In  order  for  the  contract  market  and 
the  Commission  in  its  oversight  role  to 
verify  the  legitimacy  of  the  transaction, 
the  contract  market  would  be  required 
to  prepare  and  to  maintain  a  record  to 
demonstrate  that  the  customer  order 
specified  a  spread  trade,  preferably  on 
the  contract  market’s  trade  register 
required  under  Commission  regulation 
1.35(e).  Further,  the  contract  market  was 
to  require  the  floor  broker  to  identify  the 
trade  as  a  spread  on  both  his  trading 
card  and  the  customer  order  that  gave 
rise  to  the  excepted  position. 

Second,  dual  trading  would  be 
permitted  so  that  a  broker  could  execute 
for  his  personal  account  a  spread 
transaction  recognized  by  a  contract 
market  20  if  at  least  one  leg  of  the  spread 
is  in  a  non-affected  contract  market.  As 
a  result,  under  this  spread  exception, 
the  member  would  be  permitted  to  do 
brokerage  in  an  afiected  market  and  still 

30  An  exchange-recognized  spread  is  a  spread  for 
which  an  exchange  has  establi^ed  lower  margin 
rates  because  such  positions  cany  less  risk  thw 
outright  futures  positions,  e.g.,  T-Bills/Eurodollars, 
wheat/cora,  hog^pork  bellies,  and  soybean  futures/ 
option  spreads. 


participate  in  and  provide  liquidity  to 
non-affected  contract  markets. 

b.  Comments  Received 
NYMEX  endorsed  the  proposed 
exception  for  spread  transactions, 
specifically  with  respect  to  “legged  in’’ 
transactions  recognized  by  the  relevant 
exchanges  as  spreads. 

CBT  commented  that  the  spread 
exception  should  be  broadened  to 
include  all  spread  transactions  or,  at 
least,  all  trades  executed  at  a 
differential.  CBT  also  stated  that  an 
exception  for  spread  orders  executed 
between  mature  and  liquid  months  and 
less  liquid  months  can  create  liquidity. 
Similarly,  CSC  commented  that  an 
exception  should  be  fashioned  for 
intracommodity  spread  transactions  if  at 
least  one  leg  of  the  spread  is  in  a  low- 
volume  contract  month.  CBT 
commented  that  it  would  be  appropriate 
to  provide  an  exception  for  spreads 
involving  any  expiring  contract  month 
beginning  at  first  notice  day.  CBT  also 
commented  that  if  dual  trading  is 
necessary  to  execute  a  customer’s 
spread  order  under  the  terms  the 
customer  requested,  no  reason  exists  not 
to  lift  the  dual  trading  ban  in  order  to 
give  the  customer  the  service  reouested. 

CBT  and  Comex  commented  tnat  the 
requirement  that  a  record  be  prepared 
and  maintained  to  demonstrate  that  the 
customer  order  was  for  a  spread  trade  is 
unwarranted  and  uimecessary.  The 
commenters  noted  that  “legged  in’’ 
spreads  that  are  not  designated  with  an 
“S”  can  be  related  easily  to  the 
underlying  documentation  for 
surveillance  purposes. 

c.  Regulation  155.5(c)(4)(iii) 

The  Commission  agrees  that  an 
exception  for  spreads  can  be  appropriate 
to  provide  needed  liquidity  to  low- 
volume  contract  months  in  an  affected 
contract  market.  Therefore,  the 
Commission  is  expanding  the  spread 
exception  to  include  intra-commodity 
spreads  where  one  leg  of  the  spread  is 
in  a  low-volume  contract  month,  i.e., 
futures  delivery  months  or  option 
expirations  that  reasonably  can  be 
expected  to  have  an  average  daily 
trading  volume  of  less  than  500 
contracts.  This  new  exception  would 
apply  only  where  a  contract  market  has 
in  effect  rules  that  provide  for  the  low- 
volume  months  exception.  The 
provision  is  a  logical  extension  of  the 
spread  exception  previously  proposed. 

Ideally,  the  contract  market  would 
identify  the  excepted  “legged  in’’ 
spreads  on  the  trade  register.  Such 
transactions  must  be  identified  on  the 
trading  card  and  order  ticket  to  permit 
compliance  personnel  to  trace  the  leg 


placed  in  the  broker’s  own  account  to 
the  customer’s  order  ticket  reflecting  the 
spread  order.  Further,  the  contract 
market  must  have  in  place  procedures  to 
monitor  this  exception. 

With  respect  to  CBT’s  comment 
regarding  an  exception  for  spreads 
involving  expiring  contracts  beginning 
at  first  notice  day.  the  Commission  is 
making  other  changes,  discussed  below, 
to  address  exchange  concerns. 

4.  Member  Customers 

a.  Proposed  Regulation 

The  proposed  regulation  allowed  an 
exception  for  transactions  for  members 
of  the  contract  market  not  present  on  the 
floor.  This  exception  recognizes  that 
members  generally  are  better  able  than 
public  customers  to  assure  the  proper 
handling  of  their  orders.  In  order  to 
facilitate  surveillance,  a  contract  market 
adopting  this  exception  would  be 
required,  on  its  trade  register,  to  identify 
such  excepted  transactions  through 
account  numbers,  a  separate  CTI,  or 
otherwise  for  surveillance  purposes.21 

b.  Comments  Received 

CBT  commented  that  it  supports  this 
proposal  as  long  as  “member”  includes 
individual  members  and  member  firms. 
CBT  further  commented  that  given  the 
necessary  flexibility,  it  could  implement 
this  exception  without  imposing  new 
major  costs  on  market  users  and  that  a 
separate  CTI  designation  is  unnecessary. 
Comex  and  NYMEX  endorsed  the 
proposal  and  agreed  with  a  requirement 
of  special  identification  of  such 
transactions  on  the  exchange’s  trade 
register  for  surveillance  purposes. 

c.  Regulation  155.5(c)(4)(iii) 

A  contract  market  adopting  rules  to 
provide  the  member  customer  exception 
must  identify  the  excepted  transactions, 
on  the  trade  register  required  under 
Commission  regulation  1.35(e),  so  that 
transactions  for  member  customers  off 
the  exchange  floor  can  be  distinguished 
fiom  transactions  for  public  customers. 
Such  identification  may  be 
accomplished  through  account 
identification  numbers,  a  separate  CTI 
code,  or  other  means  which  facilitate 
surveillance  of  the  excepted 
transactions.  Thus,  in  response  to  the 
CBT,  a  contract  market  is  not  required 
necessarily  to  adopt  a  new  CTI  code,  but 

31  Under  Commission  regulation  1.35(e),  a 
transaction  executed  for  the  account  of  any  type  of 
customer,  including  a  membw  customer  not  present 
on  the  floor,  is  required  to  be  designated  as  a  CTI 
4.  It  would  be  difficult  to  monitor  an  exception  for 
member  customers  without  a  method  for 
differentiating  between  a  floor  broker’s  activity  for 
member  customers  off  the  exchange  floor  and  for 
public  customers. 
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may  determine  the  recordkeeping 
reouirement  most  appropriate  for  its 
individual  markets  to  provide  the 
needed  information  on  the  trade  register 
for  rea^  computer  monitorine. 

The  Commission  considered  the 
CBT’s  comment  that  it  endorses  the 
exception  as  long  as  “member”  includes 
individual  members  and  member  firms. 
The  Commission  believes  that  the  same 
rationale  for  allowing  an  exception  for 
individual  members  not  present  on  the 
floor  applies  to  member  firms.22 
However,  the  excepted  transaction  must 
be  of  the  member  firm’s  proprietary 
account  and  not  for  any  customer  of  the 
member  firm.23  In  this  regard,  a  contract 
market  that  wishes  to  include  member 
firm  orders  under  the  member-customer 
exception  must  be  able  to  ensiu^  that  a 
dual  trading  broker  accepts  orders  only 
for  proprietary,  and  not  customer, 
accounts  of  the  member  firm. 

5.  Low-volume  Months 
a.  Proposed  Regulation 

The  proposal  permitted  an  exception 
for  futures  delivery  months  or  option 
expirations  in  affected  contract  markets 
that  reasonably  can  be  expected  to  have 
an  average  daily  trading  volume  of  less 
than  500  contracts.24  l^e  volume  in 
such  potentially  excepted  months, 
however,  would  be  coimted  for 
purposes  of  computing  the  contract 
market’s  average  daily  trading  volume  to 
determine  affected  contract  market 
status.  Excepted  low-volume  months 
would  be  identified  based  on  historical 
data  and  an  analysis  thereof  provided  by 
the  contract  market  and  other  factors 
identified.  The  contract  market  would 
be  required  to  keep  full  and  systematic 
records  supporting  its  determinations 
and.  as  part  of  its  trade  surveillance 
program,  to  establish  special  procedures 
including  appropriate  reports  to  monitor 
dual  trading  activity  in  the  excepted 
low-volume  futures  delivery  months 
and  option  expirations. 

6.  Comments  Received 

CME  and  CSC  commented  that  the 
average  daily  trading  volume  level  of 
500  contracts  per  day  is  too  low. 

Comex  supported  the  exception  but 
also  believes  that  exchanges  should  be 


22  The  transaction  for  the  member  firm  to  be 
excepted  from  the  prohibition  is  to  be  distinguished 
from  a  transaction  for  the  broker's  clearing 
member's  house  accotmt  (CTI 2),  which  is  not 
affected  by  the  dual  trading  prohibition.  Trades  for 
a  membw  firm  not  afBliated  with  the  floor  broker 
are  designated  as  CTI  4  trades,  which,  but  for  the 
specific  exception,  would  be  affected  by  the  dual 
trading  prohibition. 

2s  Commission  regulation  1.3(y)  defines  what 
constitutes  a  proprietary  account 
M  See  58  FR 13025  n.  47  for  specific  application 
of  this  exception. 


permitted  to  authorize  dual  trading 
during  volume  surges  to  assure  the 
availability  of  reserve  brokerage 
services,  subject  to  the  constraint  that  a 
floor  broker  not  be  permitted  to  resume 
trading  for  his  own  account  after 
handling  a  customer  order. 

c.  Regulation  155.5(c)(4)(iv) 

Final  regulation  155.5(c)(4)(iv)  retains 
the  exception  for  affected  contract 
markets  that  reasonably  can  be  expected 
to  have  an  average  daily  trading  volume 
of  less  than  500  contracts.2B  The 
Commission  believes  that  the  exception 
at  the  level  specified  will  serve  the 
intended  purpose  of  minimizing  the 
effect  of  a  dual  trading  prohibition  in 
those  contract  months  where  additional 
liquidity  of  any  origin  may  be  most 
significant. 

The  Commission  reaffirms  that 
determinations  as  to  the  applicability  of 
this  exception  must  be  based  on 
historical  data  and  an  analysis  thereof 
provided  to  the  Commission  hy  the 
contract  market  and  other  factors  it 
identifies  to  the  Commission.  The 
contract  market  must  keep  full  and 
systematic  records  supporting  these 
determinations. 

As  part  of  its  trade  monitoring 
program,  a  contract  market  must 
establish  special  procedures  including 
appropriate  reports  to  monitor  dual 
trading  activity  in  the  relevant  low- 
volume  futures  delivery  months  and 
option  expirations.  In  addition,  any 
contract  market  rule  providing  for  this 
exception  should  address,  as  necessary, 
related  matters  such  as  transition  issues. 
Contract  markets  also  must  publish  a 
list  of  any  excepted  low-volume 
months,  in  conjunction  with  the 
quarterly  publication  of  affected 
contract  markets,  in  a  manner  sufficient 
to  reach  all  members. 

6.  Spot  Months 

'The  Commission  received  several 
comments  pertaining  to  the  impact  of  a 
dual  trading  prohibition  on  trading 
activity  during  the  spot  month.  CBT 
commented  that  an  exception  should  be 
provided  for  spread  transactions 
involving  an  expiring  contract 
beginning  at  first  notice  day,  noting  that 
the  resulting  liquidity  will  assist  in  the 
orderly  liquidation  of  the  contract.  In 
addition.  CBT  suggested  that  “average 
daily  trading  volume”  be  more  narrowly 


2s/d.  As  previoiisly  noted,  the  Commission 
intends  that  this  exception  could  apply  either  to 
specific  fuhues  delivery  months  or  option 
expirations  or  more  generically  to  designated 
delivery  months  or  option  expirations  specified  in 
proximity  to  the  nearby  month  (e.g..  "the  fourth 
month  out"). 


defined  to  reflect  accurately  the 
decreased  activity  in  any  spot  month. 

The  Commission  recognizes  that  there 
may  be  periods  of  trading  as  a  contract 
matures  when  additional  liquidity  may 
be  necessary  to  assure  proper 
functioning  of  a  market  with  respect  to 
hedging  and  to  assist  in  orderly 
liquidation  of  the  contract.  For  example, 
a  maturing  contract  may  experience  a 
large  influx  of  orders  from  market 
participants  who  do  not  desire  to  take 
delivery  of  the  cash  commodity  or  to 
have  their  position  cash  settled.  These 
persons,  particularly  speculative 
traders,  commonly  move  their  position 
to  the  next  expiring  future  by  use  of 
spread  transactions  or,  in  some 
instances,  liquidate  the  position  in  the 
expiring  ^ture.  During  this  period,  the 
prices  of  eflectively  functioning  futures 
markets  converge  with  cash  prices. 
Additional  liquidity  during  this  period 
may  be  necessary  to  facilitate  execution 
of  the  influx  of  orders  without  impairing 
the  convergence  of  cash  and  futures 
prices. 

In  addition,  contracts  in  which  there 
is  simultaneous  trading  and  delivery 
generally  exhibit  substantially  reduced 
trading  volume  and  a  declining  open 
interest  during  the  period  when  notices 
are  being  issued  and  received.  During 
this  period,  additional  hquidity  maybe 
needed  to  assist  in  orderly  liquidation  of 
the  remaining  open  interest. 

In  view  of  me  above,  the  Commission 
has  determined  to  provide  an  additional 
exception  to  the  dual  trading 
prohibition  with  respect  to  specific  and 
limited  periods  of  trading  in  the  spot 
month.  The  Commission  is  revising  the 
regulation  to  make  available  an 
exception  pursuant  to  exchange  rules  to 
recognize  a  period  of  trading  in  a 
maturing  futures  contract  during  which 
a  dual  trading  prohibition  may  be 
suspended  with  respect  to  both  outright 
transactions  in  the  expiring  month  and 
spread  transactions  between  the 
expiring  month  and  the  next  deferred 
month.  The  regulation  provides  that  a 
contract  market  may  specify  such  a 
period  provided  that  it  demonstrates 
that  during  the  specified  period, 
liquidity  in  the  matiiring  futures 
contract  reasonably  can  be  expected,  on 
the  basis  of  historical  data  and  an 
analysis  thereof  and  other  factors 
identified,  to  shift  to  the  next  contract 
month.2«  A  contract  market  also  would 
have  to  demonstrate  that  eflective 
surveillance  will  be  conducted  for  dual 


wCME,  the  only  contract  market  that  restricts 
dual  trading,  similarly  allows  flexibility  with 
respect  to  application  of  the  dual  trading  restriction 
during  a  period  immediately  prior  to  and  including 
the  last  day  of  trading.  CME  Interpretation  of  Rule 
552.  Dual  Trading  Restrictions. 
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trading-related  abuses  during  the 
specified  period. 

7.  Market  Emergencies 

The  proposal  would  permit  a  contract 
market  to  suspend  the  dual  trading 
prohibition  in  the  event  of  a  market 
emergency  that  required  the  contract 
markri  to  take  a  temporary  emergency 
action  under  recently  amended 
Commission  regulation  1.41(f).  A 
contract  market  %vould  be  able  to 
suspend  the  dual  trading  prohibitimi 
throu^  emergency  action  to  maintain 
an  orderly  maricet  in  the  event  of 
emergency  conditions,  such  as  abruptly 
chan^ng  market  conditions  that  may 
result  in  an  extraordinary  influx  of 
orders.  Temporary  emergency  actions 
taken  pursuant  to  Commission 
regulation  1.41(f)  would  be  subject  to 
Commission  review  and  the  various 
requirements  mandated  by  the  1992 
Act.»y 

NYMEX,  CBT,  and  Comex  endorsed 
this  exception  as  being  in  the  public 
interest  and  facilitating  the  ability  of  an 
exchange  to  maintain  an  orderly  market. 
The  Commission  is  making  no  changes 
to  this  provision. 

D.  Exemption  Petitions 
1.  Standards 

a.  Proposed  Regulation 

Proposed  regulation  155.5(d)(1) 
requi^  a  contract  market  to  apply  for 
an  exemption  from  the  dual  tracUng 
prohibition  by  filing  a  written  petition, 
signed  by  the  contract’s  chief  operating 
officer.  In  that  petition,  the  contract 
maricet  would  be  required  to 
demonstrate  that  its  trade  monitoring 
system  is  capable  of  detecting  and 
deterring,  and  is  used  on  a  regular  basis 
to  detect  and  deter,  all  types  of 
violations  attributable  to  dual  trading. 
The  contract  market’s  trade  monitoring 
system  also  would  have  to  be  capable  of 
generating  an  audit  trail  that  satisfies 
ffie  requirements  of  Commission 
regulation  1.35. 

The  (Commission  proposed  to 
establish  guidelines  as  to  what  would  be 
required  for  a  ccmtract  market  to 
demonstrate  successfully  that  its  trade 
monitoring  system  components  are 


2T  Regulation  1.41(0  requirea  a  contract  market  to 
make  vmj  eCknt  pra^aAle  to  give  the 
Commiaaion  notice  of  ita  tnteotioo  to  implem«a, 
modify,  or  termini  a  tampoiary  ameigaDcy  rule 
betora  taking  action.  A  temporary  emeigancy  rule 
urill  remain  in  effect  unleu  the  Commiuion 
auspenda  the  effect  of  the  rule  pending  review 
under  aactioa  5a(aMl2)(A)  or  otharwiae  based  upon 
a  determination  that  the  emaigency  action  was 
arbitrvy,  capridoua.  or  an  abm  of  diacaetion; 
laddag  reasonable  basis  in  kct;  or  tokm  in  bad 
bith  1^  the  contract  market  or  Its  officials.  S8  FR 
26229  (May  3, 1993). 


sufficient  to  detect  and  deter  violations 
attributable  to  dual  trading.  The 
proposed  guidelines,  contained  in 
Appendix  A  to  the  proposed  regulation, 
set  forth  minimum  standards  vrith 
respect  to  each  component  of  the 
contract  market’s  trade  monitoring 
system  and  would  be  applied  to 
determine  whether  a  particular  contract 
market’s  trade  monitoring  system 
satisfies  the  exemption  requirements. 
Specifically,  appendix  A  contains 
guidelines  for  the  following  cmnponents 
of  a  contract  maricet’s  trade  monitoring 
system:  Physical  obsmvation  of  trading 
areas;  audit  trail  system;  recordkeeping 
system;  surveillance  system;  dual 
trading-related  disciplinary  actions;  and 
commitment  of  resources.  The 
Oimmission  in  its  discretion,  however, 
will  consider  the  contract  market’s  trade 
monitoring  system  as  a  whole  in 
determining  whether  to  grant  a 
conditional  or  unconditional 
exemption. 

b.  Comments  Received 

NYMEX  commented  that  contract 
market  officials,  other  than  the  chief 
operating  officer,  including  senior 
officials  in  charge  of  legal,  operations, 
trade  surveillance,  compliance  and/or 
regulatory  affairs  should  be  permitted  to 
sign  the  petition  in  the  event  the  chief 
operating  officer  is  not  available.  C^ME, 
and  Ck)mex  stated  that  the 
proposal  would  redundantly  require 
excnanges  to  produce  information  on 
their  ability  to  produce  an  audit  trail 
that  already  has  been  formally  reviewed 
and  approved  by  the  Ck)mmission. 

CBT  commented  that  the  requirement 
that  an  exchange  demonstrate  that  it 
satisfies  dual  trading  rules  and 
guidelines  to  obtain  an  exemption  has 
no  statutory  basis.  It  believes  that  the 
C^ommission  can  only  impose  as  a 
condition  to  an  exemption  that  an 
exchange  demonstrate  that  its  trade 
monitoring  system  "satisfies  CEA 
section  5a(b)  with  regard  to  violations 
attributable  to  dual  trading  at  such 
contract  market.’’ 

In  its  comments,  C3T  also  argues  that 
the  proposed  regulations  contravene 
Ck)nstitutional  due  process  requirements 
for  both  floor  brokers  and  exchanges 
because  they  do  not  afford  trial-type 
procedures  to  those  seeking  exemptions 
from  the  ban  on  dual  trading. 

c.  Regulation  155.5  (d)(1)  and 

Appendix  A 

Upon  review  of  NYMEX’s  comment 
regarding  the  potential  imavailability  of 
the  chief  operating  officer  for  purposes 
of  signing  the  exemption  petition,  the 
0)mmissi(m  has  determined  to  amend 
this  provision.  If  the  chief  operating 


officer  is  unavailable,  the  exemption 
petition  may  be  signed  by  the  contract 
market  official  acting  in  the  chief 
operating  officer’s  capacity.  The 
cfommission  is  adding  this  degree  of 
flexibility  in  order  to  ensure  that  the 
exemption  process  is  not  delayed  due  to 
the  absence  or  unavailability  of  the  chief 
operating  officer.  However,  the 
(Commission  believes  it  is  important  to 
preserve  the  accovmtability  of  high-level 
contract  market  officials. 

A  contract  market  may  not  substitute 
information  contained  in  a  recent  rule 
enforcement  review  in  place  of  the 
specific  information  required  imder  the 
regulation  and  the  guidelines  in 
appendix  A.  In  drafiing  the  exemption 
provisions,  the  (Commission  applied  the 
new  express  requirements  in  the  1992 
Act  as  to  an  excWige’s  trade  monitoring 
system.  *rhe  (Commission’s  regulations 
are  drafted  to  require  contract  markets 
to  provide  current,  detailed,  and 
uniform  information  in  exemption 
petitions.  However,  as  the  Commission 
stated  previously,  a  contract  market  may 
attach  excerpts  from  recent  rule 
enforcement  reviews  in  support  of  its 
petition.  The  relevance  of  such  attached 
excerpts  will  be  in  part  determined 
based  on  the  target  period  of  the  review 
in  question. 

(CBT  incorrectly  asserts  that  the  rules 
and  guidelines  to  obtain  an  exemption 
have  no  statutory  basis.  The  guidelines 
contained  in  appendix  A  add  specificity 
to  the  statutory  requirements  of  section 
5a(b)  of  the  1992  Act  and  provide 
additional  guidance  to  a  contract  market 
as  to  what  the  Commission  believes  is 
necessary  to  demonstrate  that  the 
components  of  a  contract  market’s  trade 
monitoring  system  are  sufficient  to 
detect  and  deter  violations  attributable 
to  dual  trading.  Furthermore,  section 
4j(a)(l)(c)  requires  the  Commission  to 
specify  the  relevant  data  required  to  be 
submitted  with  each  exemption 
petition.  The  Commission  believes  that 
the  guidelines,  as  drafted,  are  consistent 
with  the  purpose  and  intent  of  the 
exemption  process,  which  is  designed  to 
assess  whether  a  contract  market’s  trade 
monitoring  system  is  sufficient  to 
qualify  it  for  an  exemption  fr'om  the 
dual  trading  prohibition.  Whether  a 
contract  market’s  trade  monitoring 
system  is  sufficient  to  qualify  it  for  an 
exemption  from  the  dual  trading 
prohibition. 

The  underlying  premise  of  CBT’s  due 
process  contentions  is  that  the  practice 
of  dual  trading  constitutes  a  protected 
interest.  i.e.,  a  property  right  We 
conclude,  however,  that  the  C3T  has 
failed  to  ^monstrate  any  protected 
property  interest  in  dual  trading  for 
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either  the  exchanges  or  the  individual 
brokers  themselves. 

As  the  Supreme  Coiurt  has  stated,  ‘‘(t)o 
have  a  property  interest  in  a  benefit,  a 
person  clearly  must  have  more  than  an 
abstract  need  or  desire  for  it.  He  must 
have  more  than  a  unilateral  expectation 
of  it.  He  must,  instead,  have  a  legitimate 
claim  of  entitlement  to  it.”  2a  Generally, 
either  a  statute  or  a  regulation  is 
evidence  of  the  creation  of  a  prop>erty 
right  by  the  Govemment.2» 

The  relevant  statutory  provision, 
section  4j(a)(l)  of  the  Act,  prohibits  dual 
trading  in  certain  markets  absent  the 
grant  of  an  exemption.^o  Thus,  assuming 
without  deciding  that  one  could  obtain 
a  “property  interest”  in  dual  trading, 
whatever  “interest”  there  is  could  only 
arise  after  obtaining  this  exemption. 

Courts  have  recognized  that  an 
entitlement  may  exist  for  a  benefit 
sought  but  not  yet  obtained,  such  as  a 
license  to  engage  in  lawful  activity,  if 
the  law  limits  the  exercise  of  discretion 
by  the  official  responsible  for  conferring 
the  benefit. 31  But  here  Congress  has 
declared  the  activity  in  question  to  be 
unlawful,  rather  than  lawful.  Moreover, 
the  determination  whether  to  grant  any 
exemption  is  not  “limited,”  but  part  of 
an  exercise  of  broad  authority  to 
determine  if  a  contract  market  has  made 
the  necessary  showing  to  overcome  the 
statutory  prohibition  against  dual 
trading. 

The  CBT  attempts  to  show 
entitlement  under  the  Act  on  two  bases. 
It  first  argues  that  a  floor  broker’s 
existing  license,  authorized  by  the  Act, 
incorporates  the  right  to  dual  trade. 
Further,  it  contends  that  section  4j(a), 
which  defines  the  term  “dual  trading,” 
also  creates  the  right  to  dual  trade. 

The  notion  that  a  floor  broker’s 
license  encompasses  a  right  to  dual 
trade  is  not  supported  by  any  evidence 
of  a  mutual  understanding  between  the 
Commission  and  the  exchanges  that  this 
license  subsumed  a  right  to  dual  trade. 
Nothing  in  the  regulations  for  floor 
brokers  or  in  the  Act  grants  or 
acknowledges  a  right  to  dual  trade.  To 
the  contrary,  in  amending  the  Act  in 
1974,  Congress  instructed  the 
Commission  to  determine  whether  the 
practice  of  dual  trading  should  be 


»» Board  of  Begents  v.  Both,  408  U.S.  564, 577 
(1972). 

*«See,  e.g.,  Cleveland  Board  of  Education  v. 
Loudermill,  470  U.S.  532,  538  (1985):  Thompson  v. 
Washington.  497  F.2d  626, 635  (D.C.  Cir.  1973). 

3° Prior  to  the  1992  Act,  the  Commission,  under 
section  4j,  was  authorized  to  prohibit  dual  trading 
by  rule.  Apart  horn  the  statutory  ban,  the 
Commission  has  retained  the  authority  to  ban  dual 
trading.  See  section  4j(b)  of  the  Act. 

31  See,  e.g.,  Midnight  Sessions,  Ltd.  v.  City  of 
Philadelphia,  945  F.2d  667, 680  (3d  Cir.  1991). 


permitted.32  An  ongoing  study  of 
whether  dual  trading  would  be  allowed 
does  not  rise  to  the  level  of  creating  a 
legal  guarantee  of  a  protected  activity. 
Indeed,  setrtion  4j(a)(l)  of  the  Act  refers 
to  dual  trading  as  a  “privilege,” 
underscoring  that  there  is  no 
entitlement  to  dual  trade. 

Based  on  the  above,  the  Commission 
concludes  that  the  CBT  has  articulated 
at  best  an  expectation  of  continuing  to 
dual  trade.  As  explained,  however,  a 
protectable  interest  must  be  more  than 
a  “unilateral  expectation.”  33 

The  CBT  separately  raises  other 
concerns  about  the  exemption  process 
and  its  effect  on  an  exchange’s  legal 
status  under  the  Act.  Purportedly, 
denial  of  an  exemption  based  on  a 
finding  that  the  contract  market’s  trade 
monitoring  system  does  not  satisfy  the 
standards  of  section  Sa(b)  of  the  Act 
would  be  equivalent  to  a  finding  that 
the  exchange  is  operating  unlawfully 
and  does  not  have  adequate  ability  to 
police  the  contract  market  effectively.3'« 
This,  in  turn,  would:  (1)  Preclude  an 
exchange  from  obtaining  contract 
market  designations  for  new  products; 
(2)  result  in  an  automatic  suspension  or 
revocation  of  the  exchange’s  contract 
market  designation;  and  (3)  result  in 
private-right-of-action  suits  by 
customers  against  the  exchange  for 
failing  to  enforce  its  rules.  According  to 
the  CBT,  these  consequences  of  a  denial 
make  the  exemption  procedure 
adversarial  in  nature,  and  thus  require 
a  full  evidential  hearing. 

Our  review  of  the  statute  discloses  no 
intent  by  Congress  to  make  the 
exemption  process  adversarial  in 
character.  As  part  of  the  exemption 
analysis,  the  statute  directs  the 
Commission  to  exempt  a  contract 
market  from  the  prohibition  “upon 
finding  that  *  *  *  (A)  the  trading 
monitoring  system  in  place  at  the 
contract  market  satisfies  the 
requirements  of  section  5a(b)  with 
regard  to  violations  attributable  to  dual 


32Fonner  section  4j(l)  of  the  Act,  as  added  in 
1974,  provided  in  part: 

The  Commission  shall  *  *  *  make  a 
determination  *  *  *  whether  or  not  a  door  broker 
may  trade  for  his  own  account  or  any  account  in 
which  such  broker  has  trading  discretion,  and  also 
execute  a  customer's  order  for  future  delivery  and, 
if  the  Commission  determines  that  such  trades  and 
such  executions  shall  be  permitted,  the  Commission 
shall  further  determine  the  terms,  conditions,  and 
circumstances  under  which  such  trades  and  such 
executions  shall  be  conducted  *  *  *. 

33  Board  of  Begents  v.  Both,  408  U.S.  at  577.  As 
noted,  the  CBT  also  urges  that,  by  adding  the 
definition  of  dual  trading  to  section  4j(a)(2)  of  the 
Act.  Congress  intended  to  make  dual  trading  a 
property  right.  A  definition  alone,  however,  cannot 
create  such  a  right. 

34  CBT  legal  memorandum,  attached  to  dual 
trading  comment  lettw,  at  8. 


trading  at  such  contract  market 
*  *  *.”39  Moreover,  section  4 j(a)(5)(B) 
requires  the  Commission,  before 
denying  an  exemption  or  granting  a 
conditional  exemption,  to  provide  the 
afiected  contract  market,  upon  request, 
with  an  opportunity  for  oral 
presentation  of  views  and  comments,  as 
opposed  to  the  taking  of  oral  testimony 
common  to  adversarial  proceedings — 
under  terms  set  by  the  ^mmission. 

Such  an  exemption  procedure,  which 
focuses  on  the  capability  of  an 
exchange’s  trade  monitoring  system,  is 
fundamentally  distinct  from  an 
enforcement  proceeding  instituted 
against  an  exchange  by  the  Commission, 
where  sanctions  may  be  imposed  for  the 
exchange’s  failure  to  enforce  its  own 
rules  or  for  engaging  in  violations  of  the 
Act  or  the  Commission’s  rules.3e 

Even  assuming  the  applicability  of 
procedural  due  process  considerations 
to  the  exemption  denial  or  revocation  ^ 
procedure,  such  process  is  a  flexible 
concept  and  “calls  for  such  procedural 
protections  as  the  situation  demand.”  37 
Where  an  agency  is  called  upon  to 
consider  whether  groups  of  individuals 
are  affected  by  identical  operative  facts, 
there  is  no  requirement  of 
individualized  hearings,  let  alone  trial- 

type  hearings.  38 

The  same  considerations  weaken  the 
CBT’s  call  for  a  provision  for  cross- 
examination.39  The  credibility  of 
exchange  members  and  individual 
brokers  is  not  called  into  question 
anywhere  in  the  applicable  regulations. 
The  focus  instead  is  on  the  efficacy  of 
the  exchanges’  trade  monitoring 
systems.  Consequently,  any  role  of 
cross-examination,  the  hallmark  of  a  full 
adversarial  hearing,  is,  at  best, 
questionable.40 

2.  Content  Requirements 
a.  Proposed  Regulation 

Proposed  regulation  155.5(d)(2) 

'  would  require  a  contract  market’s 
exemption  petition  to  identify  each 
contract  market  that  is,  or  is  projected 
to  be,  affected.  The  petition  would  be 
required  to  include  a  full  description  of 


33  Section  4j(a)(3)  of  the  Act. 

3«  See  section  6(b),  6b  and  6c  of  the  Act. 

sr  Morrissey  V.  Brewer,  408  U.S.  471, 481  (1972). 

3sSee,  eg.,  Thompson  v.  Washington,  497  F.2d 
626.  640  (D.C  Cir.  1973). 

3bCBT  legal  memorandum  at  10-12. 

40  See  Burr  v.  New  Bochelle  Municipal  Housing 
Authority.  479  F.2d  1165, 1169  (2d  Cir.  1973), 
quoting  Geneva  Towers  Tenants  Organizations  et 
al.  v.  Federated  Mortgage  Investors  et  al  (N.D.  Cal. 
Jan.  8, 1972)  ("the  opportunity  to  present  oral 
evidence  is  not  particularly  vduable  where 
technical  flnancial  data  is  at  issue.  The  'credibility' 
of  conflicting  data  is  not  best  resolved  by  evaluating 
the  demeanor  of  witnesses;  it  is  best  resolved  by 
independent  agency  investigation  *  *  *  ’’). 
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each  component  of  the  contract  mariLet’s 
trade  monitoring  aystem,  including  the 
systems  in  place,  rules,  policies  and 
procedures  in  effect,  standards  applied, 
trading  violations  targeted,  and  the 
results  achieved.  The  petition  should 
include  performance  statistics  covering 
the  12-month  period  ending  with  the 
month  preceding  the  petition  date.  If 
such  statistics  are  not  available,  specific 
representative  performance  examples 
should  be  provided.  Contract  markets 
also  could  attach  materials,  such  as 
excerpts  from  recent  rule  enforcement 
reviews,  and  information  regarding  any 
programs  adopted  independently  by  the 
contract  market  to  monitor  certain 
trading  activity,  which  the  contract 
market  could  include  in  its  exemption 
petition.  The  proposed  regulation  also 
would  require  that  the  contract  market 
set  forth  in  its  petition  the  existing 
program  or  plan  and  projected 
implementation  timetable  for 
conformity  with  the  audit  trail 
requirements  of  section  5a(b)(3)  of  the 
1992  Act. 

b.  Comments  Received 

CSC  commented  that  unless  a  contract 
market  complied  with  the  guidelines 
before  their  publication  date,  an 
exemption  request  could  not  be  made 
until  one  year  after  the  efiective  date  of 
the  regulation,  given  the  12-month 
statistical  period.  CME  stated  that  the 
regulation  should  clearly  indicate  that 
the  Commission  wilt  consider,  as  part  of 
the  systems  described  in  regulation 
15S.5(2)(iii),  exchange  rules  and  other 
regulatory  measures  designed  to  prevent 
dual  trading  abuses.  IGFA,  AFBF  and 
NGFA  commented  that  the  proposed 
exemption  guidelines  are  consistent 
with  fair  and  orderly  trading  and  that 
the  proposed  stand^ds  for  exemption 
are  appropriate. 

c.  Regulation  155.5(d)(2) 

A  contract  market  need  not  delay 
apply  for  an  exemption  because  it  does 
not  believe  that  it  comported  with  the 
guidelines  set  forth  in  appendix  A  for 
the  12-month  statistical  period.  In  this 
situation  and  for  other  appropriate 
reasons,  the  Commission  could  consider 
whether  to  grant  a  conditional 
exemption,  providing  sufficient  time  for 
a  contract  market  to  correct  any 
deficiencies. 

In  response  to  the  CME’s  comment, 
the  Commission  amended  the  regulation 
and  appendix  A  to  state  that  the 
Commission,  in  reviewing  a  contract 
market’s  exemption  petition,  will 
consider  contract  market  rules  and  other 
regulatory  measures  designed  to 
upgrade  its  existing  program  to  prevent 
trading  abuses  attributable  to  dual 


trading.  Tliis  amendment  is  consistent 
with  the  Commission’s  previous 
statement,  noted  above,  that  a  contract 
market  could  support  its  exemption 
petition  with  information  regaling  any 
programs  adopted  independently  by  the 
contract  market  to  monitor  certain 
trading  activity.  Thus,  a  contract  market 
could  properly  include  within  its 
petition  for  an  exemption  a  description 
of  any  programs  or  procedures  in  place 
or  to  be  put  in  place  in  the  immediate 
future  to  limit  dual  trading. 

3.  Audit  Trail  and  Recordkeeping 
Systems 

a.  Proposed  Regulation  . 

The  proposed  regulation  would 
require  a  contract  market  to  provide  a 
detailed  description  of-the  methodology 
and  procedures  followed  to  verify  the 
accuracy  of  recorded  trade  execution 
times.  Further,  the  contract  market 
would  be  required  to  demonstrate  that 
its  one-minute  trade  execution  times,  as 
required  under  Commission  regulation 
1.35(g).  were  accurate  to  the  highest 
degree  practicable  (but  in  no  event  less 
than  90  percent  accurate)  during  four 
consecutive  months  within  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  This 
standard,  as  well  as  others,  would  be 
subject  to  change  as.  for  example,  new 
statutory  standards  become  effective 
and  exchange  systems  evolve. 

Contract  markets  that  record  trade 
execution  times  manually  would  be 
required  to  demonstrate  the  accuracy 
rate  through,  at  a  minimum,  a 
comparison  of  times  recorded  for  both 
the  buying  and  sellings  sides  of  the 
trade  to  the  times  reported  in  the  price 
change  register.  If  trade  execution  times 
are  imputed  at  the  contract  market,  the 
contract  market  would  be  required  to 
demonstrate  its  accuracy  rate  through,  at 
a  minimum,  the  accuracy  of  the  data 
inputted  and  a  description  of  the 
contract  market’s  trade  imputation 
algorithm  program.  Such  description 
would  include  information  as  to  how 
and  why  the  program  based  on  input 
data  reliably  establishes  the  accuracy  of 
the  imputed  trade  execution  times  at  the 
rate  represented. 

With  respect  to  recordkeeping 
systems,  the  contract  market  would  be 
required  to  demonstrate  that  a 
“representative  sample’’  of 
documentation  required  to  be  prepared 
and  maintained  by  each  floor  member 
and  member  firm  regarding  the 
execution  of  customer  orders  and  other 
trading  is  reviewed  for  compliance  with 
Commission  regulation  1.35  at  least 
once  each  year.  A  contract  market 
should  provide  a  checklist  used  in  the 


annual  reviews  to  evidence  the 
completion  of  the  required  reviews  and 
the  performance  of  its  floor  members 
over  the  review  period.  A  contract 
market  also  would  have  to  demonstrate 
that  evidence  of  inadequate  or  violative 
recordkeeping  is  incorporated  into  other 
compliance  activities  as  appropriate. 

b.  Comments  Received 

NYMEX  commented  that  the  90- 

percent  test  is  not  appropriate  for  every 
contract  market  and  is  not  necessarily 
indicative  of  the  quality  of  an  audit  trail 
system.  NYMEX  further  commented, 
along  with  CBT,  that  the  Commission 
should  delete  reference  to  the  90- 
percent  accuracy  test  and  substitute  a 
qualitative  review  of  each  contract 
market’s  audit  trail  system.  CBT  also 
stated  that  the  one-minute  timing 
standard  is  arbitrary  with  no  statutory 
basis  and  that  the  Commission  should 
abandon  its  reliance  on  subjective 
measures.  CME  commented  that  the  90- 
percent  accuracy  standard  is  undefined 
and  vague. 

Comex  asked  for  clarification  of  the 
description  of  the  comparison 
methodology  required  for  exchanges 
that  rely  upon  manual  trade  time 
recordation.  NYMEX  noted  that 
independent  time-stamping  by  an 
exchange’s  employee  and  the  use  of  an 
electronic  hand-held  system  for 
recording  trade  execution  times 
presumably  would  not  be  within  the 
term  “recorded  manually.’’  Therefore, 
NYMEX  requested  that  the  Commission 
clarify  the  term  “recorded  manually”  in 
the  guidelines  to  the  final  rule. 

CME  commented  that  the  Commission 
should  allow  innovative  exchanges  to 
develop  alternate  surveillance 
procedures  that  otherwise  satisfy  the 
recordkeeping  requirements.  In  this 
regard.  stated  that  the  proposed 
rules  should  be  flexible  enough  to  allow 
alternate  recordkeeping  procedures, 
which  potentially  can  reduce  market 
participant  costs,  to  evolve. 

c.  Regulation  155.5(d)(2)(ii) 

Final  regulation  155.5  continues  to 
require  contract  markets  to  demonstrate 
at  least  a  one-minute  trade  timing 
accuracy  rate  of  90  percent.  The 
Commission  has  considered  the 
comments  regarding  the  90-{}ercent 
accuracy  standard,  but  believes  that  the 
specified  standard  is  necessary  fmd 
appropriate  to  achieve  one-minute  trade 
execution  times  that  are  accurate  to  the 
highest  degree  practicable.  The 
Commission  reaffirms,  however,  that  a 
contract  maiicet’s  trade  monitoring 
system  will  not  be  judged  solely  on  this 
standard.  Instead,  the  Commission,  in 
its  discretion,  will  consider  the  contract 
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market's  trade  monitorii^  system  as  a 
whole  in  determining  whether  to  grant 
a  conditional  or  unconditional 
exemption.  Also,  the  Commission  has 
amended  Guideline  A  expressly  to 
require  that  a  contract  market  j 

demonstrate  the  effective  integration  of 
trade  timing  data  into  the  contract 
market's  surveillance  systems  with 
respect  to  dual  trading-related  abuses. 

As  to  the  comparison  methodology  for 
a  contract  market  that  relies  on  manual 
trade  time  recordation,  the  contract 
market  should  compare  both  the  buying 
and  selling  brokers'  recorded  execution 
times  to  the  price  change  register.  There 
is  no  requirement  for  comparison  of  the 
buying  broker's  time  to  the  selling 
broker's  time.<» 

NYMEX'S  trade  execution  times, 
which  are  independently  time-stamped 
on  a  pit  card,  are  not  manually  recorded 
times  in  that  they  are  not  handwritten. 
For  purposes  of  determining  that 
exchange's  one-minute  timing  accuracy 
rate,  however,  the  comparison 
methodology  is  similar  to  that  used  by 
contract  markets  that  rely  on  manual 
trade  time  recordation.  NYMEX  should 
compare  each  pit  card  time  stamp  to  the 
trade  time  appearing  on  the  price 
change  register.  The  Commission  is 
revising  appendix  A  accordingly. 

The  Commission  also  is  revising 
appendix  A  to  recognize  the  impending 
use  of  electronic  hand-held  trachng 
cards  by  stating  the  methodology  for 
demonstrating  the  timing  accuracy  of 
such  trading  cards.^z  if  trade  execution 
times  are  recorded  through  electronic 
hand-held  trading  cards,  the  contract 
market  must  demonstrate  the  accuracy 
rate  through,  at  a  minimum,  the 
accuracy  of  the  timing  mechanism  (such 
as  an  internal  clock),  including  a 
description  of  how  the  timing 
mechanism  is  set  and  the  imiformity  of 
the  time  set  for  ail  the  electronic  hand¬ 
held  trading  cards  used  on  the  contract 
market,  and  the  unalterability  of  the 
trade  execution  times  recorded. 

The  Commission  considered  CME's 
comment  that  the  regulation  should 
allow  alternate  recordkeeping 
procedures  that  otherwise  satisfy  the 
recordkeeping  requirements.  As  the 
Commission  has  stated  previously,  the 
standards  set  forth  in  appendix  A 
should  serve  as  guidelines  for  a  omtract 
market  to  demonstrate  the  efficacy  of  its 
trade  monitoring  system  for  purposes  of 
the  exemption  process.  It  is  not 

«i  Althoo^  thsre  is  no  Commission  raquiremant 
for  a  broker  to  broker  oomparisoo  of  trade  execution 
times,  a  contract  market  may  find  such  a 
comparison  useful  in  other  aspects  of  its  trade 
pi^oe  sunreillanoe  prograin. 

MCurrantljr  ao  elertrooic  hand-held  trading  cards 
are  in  use. 


intended  to  discourage  innovative 
development  of  new  systems  and 
procedures  which  effectively 
accomplish  the  purposes  of  the 
regulation. 

4.  Appropriate  Disciplinary  Actions 

a.  Proposed  Regulation 

A  contract  market's  exemption 
petition  would  be  required  to 
demonstrate  use.  on  a  consistent  basis, 
of  surveillance  information  to  bring  dual 
trading-related  disciplinary  actions.  A 
contract  market  must  submit  a  list  of 
each  investigation  and  related 
disciplinary  proceeding  involving  dual 
tradi^-related  abuses  for  the  12-month 
statistical  review  period.  Hie  list  should 
indicate  the  source  of  the  investigation, 
the  type  of  dual  trading-related  abuse 
alleged  or  found,  and  the  disposition  at 
each  level  of  the  disciplinary  process. 
For  each  settlement  or  adjudication,  the 
list  also  must  state  any  penalties 
assessed. 

b.  Comment  Received 

NYMEX  commented  that  disciplinary 
cases  included  in  the  exemption 
petition  should  be  identified  by  number 
rather  than  by  name  for  purposes  of 
confidentiality  and  in  fairness  to 
persons  subject  to  investigation. 

c.  Regulation  155.5(d)(2)(iv) 

The  Commission  is  adopting  this 
provision  as  proposed.  In  response  to 
NYMEX's  comment,  contract  markets 
must  provide  the  names  of  persons 
subject  to  investigation  and/or 
disciplinary  action.  The  Commission 
will  maintain  the  confidentiality  of  such 
information  as  appropriate  under 
section  8  of  the  Act. 

5.  Remittal  of  Exemption  Petition 

a.  Proposed  Regulation 

Proposed  regulation  155.5(d)(4) 
would  authorize  the  Director  of  the 
Division  of  Trading  and  Markets  (or  a 
designee)  to  remit  to  the  contract  marirot 
any  exemption  petition  that  does  not 
comply  with  the  content  requirements 
set  forth  in  the  regulation,  llie  remittal 
letter  would  provide,  where  practicable, 
an  appropriate  explanation  of  the 
remittal  and  would  identify  the  content 
deficiencies.  The  contract  market  would 
have  20  days  following  receipt  of  the 
remittal  letter  in  which  to  resubmit  the 
exemption  petition  with  the  deficiencies 
corrected.  If  the  corrected  petition  is  not 
resubmitted  within  that  time  firame,  the 
Commission  could  exercise  its 
discretion  to  permit  the  dual  trading 
prohibition  to  become  effective  as  to  the 
affected  contract  market. 


b.  Comments  Received 

NYMEX  and  GOMEX  commented  that 
the  Commission  should  delete  the 
“where  practicable"  language  and  set 
forth  an  appropriate  explanation  for 
remittal  of  the  exemption  petition.  CBT 
and  CSC  stated  that  the  deadline  for 
resubmission  of  an  electronic  remitted 
exemption  petition  with  deficiencies 
corrected  is  unreasonable  and 
recommended  that  the  Commission 
lengthen  the  time  for  resubmission  to  at 
least  90  days. 

c.  Regulation  155.5(d)(4) 

Based  on  the  comments  received,  the 
Commission  deleted  the  “where 
practicable”  language  from  the  final 
rule.  Accordingly,  the  remittal  letter 
will  set  forth  an  appropriate  explan^on 
for  remittal  of  the  {Mtition. 

The  final  regulation  will  continue  to 
require  resubmission  of  a  remitted 
exemption  petition  20  days  following 
receipt  of  the  remittal  letter.  The 
Commission  believes  that  20  days 
should  be  sufficient  time  to  correct  the 
deficiencies  in  the  contents  of  the 
exemption  petition.  The  specified  time 
period  is  intended  to  ensure  that  a 
contract  market's  petition  does  not 
remain  in  remitted  status  for  an 
extended  period  of  time  without  the 
affected  market  being  subject  to  the  dual 
trading  prohibition.  Furthermore,  the 
Commission,  at  its  discretion,  could 
extend  the  time  period  for  resubmissicn 
under  exceptional  circumstances. 

D.  Other  Comments 

The  Commission  also  received 
comments  stating  concerns  regarding 
the  competitive  and  systemic 
consequences  of  the  dual  trading 
prohibition  from  CSC.  Comex  and 
CFBTA.  The  Commission  acknowledges 
the  comments,  but  reiterates  that  the 
regulation  responds  to  a  specific 
statutory  mandate. 

m.  Related  Matters 
A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA")  requires  federal  agencies 
(including  the  Commission),  in  adopting 
rules,  to  consider  the  impact  of  those 
rules  on  small  businesses.«3  Regulation 
155.5  will  directly  afiect  certain  contrM:t 
markets,  which  are  not  small  entities  for 
RFA  purposes, 44  and  certain  floor 
brokers,  which  may  be  considered  small 
entities  in  the  present  context4s  In 

4>  S  U.S.C  801  et  seq.  (1988). 

««47  FR 18618, 18619  (April  30. 1982). 

4sThe  nnniiniMinn  statsd  Diat  it  Mfould  detemlne 
in  connection  wi:)>  specific  rule  proposeU  wImUmt 
floor  brokers  should  be  considered  null  entities  for 
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proposing  regulation  155.5,  the 
Commission  stated  its  belief,  and  the 
Acting  Qiairman  certified,  that  the 
proposal  could  be  implemented  without 
imposing  a  significant  economic  burden 
on  a  substantial  number  of  floor 
brokers.^*  Consequently,  the 
Commission  did  not  prepare  an  initial 
regulatory  impact  analysis.*' 

The  Commission  received  two 
comment  letters  on  the  proposed 
regulation  that  raised  issues  in 
connection  with  the  RFA.  In  general,  the 
commenters,  CSC  and  Comex, 
contended  that  regulation  155.5  as 
proposed  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  floor  brokers  at  those 
exchanges  due  to  the  relatively  high 
percentage  of  volume  on  the  likely 
aflected  contract  markets  attributable  to 
dual  traders  and  their  relatively  low 
degree  of  specialization.*^  The 
Commission  has  evaluated  those 
comments  carefully  and  now  believes 
that  it  cannot  be  determined  whether  or 
not  regulation  155.5  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Consequently,  in  accordance  with  the 
RFA,  the  Commission  prepared  a 
regulatory  impact  analysis  in 
conjunction  with  the  adoption  of 
regulation  155.5  as  a  final  rule.  The 
Commission,  however,  has  been  unable 
to  identify  any  alternatives  to  regulation 
155.5  that  would  satisfy  the  statutory 
requirements  of  section  4j(a)  at  a  lower 
otential  cost  to  certain  dual-trading 
oor  brokers  at  CSC  and  Comex.*a  In 
any  event,  the  Commission's  legal 
obligation  to  impose  the  dual  trading 
prohibition  in  accordance  with  the 
section  4j(a),  despite  any  potentially 
significant  adverse  impact  such 


RFA  puq>osM.  Any  floor  broker  employed  by  an 
FCM,  however,  would  not  be  consider^  a  small 
business  entity,  because  such  a  floor  broker  is  part 
of  the  FCM’s  business  and  the  Commission 
previously  determined  that  FCMs  are  not  small 
entities  under  the  RFA.  Id. 

4*58  FR  1302S,  13036-37  (March  9, 1993). 

4rThe  RFA  provides  that  an  initial  regulatory 
impact  analysis  is  not  required  in  conjunction  with 
a  ride  proposal  if  the  head  of  the  agency  certifies 
that  the  rule  will  not,  if  promulgated,  have 
significant  economic  impact  on  a  sutetantial 
number  of  small  entities.  S  U.S.C.  605  (1988). 

4*CSC  letter  dated  May  7, 1993;  Comex  letter 
dated  May  13, 1993. 

4*  In  their  comments,  CSC  and  Comex 
emphasized  the  extent  to  which  their  members  are 
not  highly  specialized  between  brokerage  and 
trading  and  argued  the  implications  thereof  It  is 
reason^le  to  expect  that,  in  light  of  the  comments 
they  submitted,  CSC  and  Comex  %vill  seek 
exemptions  for  their  affected  contract  markets.  If 
the  Commission  nevertheless  dmiies  such  an 
exonption  to  any  of  their  affected  contract  mariiets, 
the  degree  to  wdiich  the  floor  participants  do  not 
specialize  in  customer  or  personal  trading  would  be 
a  factor  in  the  Commission’s  detennination  of  the 
date  to  be  set  for  the  prohibition  to  take  effect 


prohibition  may  have  on  a  possibly 
substantial  number  of  floor  brokers  that 
could  be  small  entities  (including  those 
at  CSC  and  Comex),  is  not  lessened  or 
superseded  by  the  FRA.so 

The  analysis,  together  with  a  copy  of 
this  notice,  has  been  transmitted  to  the 
Chief  (Counsel  for  Advocacy  of  the  Small 
Business  Administration.^^  Ckipies  of 
the  regulatory  impact  analysis  are 
available  to  the  public  by  contacting  the 
Office  of  the  Sei^tariat,  (Commodity 
Futures  Trading  Commission,  2033  K 
Steet,  NW..  Washington,  DC  20581; 
telephone:  (202)  254-6314/ 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA”)  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.s^ 
In  compliance  with  the  PRA,  the 
Commission  previously  submitted  this 
regulation  in  its  proposed  form  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  ("OMB”).  It 
has  b^n  assigned  OMB  Control  No. 
3038-0022. 

The  burden  associated  with  the  entire 
collection,  including  this  final  rule,  is  as 
follows: 

Average  burden  hours  per  response . 613.26 


Number  of  respondents . 4,295 

Frequency  of  response . on  occasion 


The  burden  associated  with  this 
specific  final  regulation  is  as  follows: 
Average  burden  hours  per  response . 528.00 


Number  of  respondents . 2,813 

Frequency  of  response . on  occasion 


Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228, 
NEOB,  Washington,  DC  20503;  (202) 
395-7340. 


so  Exec.  Ordw  No.  12,291  $  3(0(3).  *6  FR  13193 
(1981),  reprinted  in  9  U.S.C.  601  (1988)  (nothing  in 
the  requirements  for  regulatory  impact  uialysis  and 
review  under  the  RFA  shall  be  construed  as 
displacing  the  agency's  responsibilities  delegated 
by  law). 

SI  Ordinarily,  a  final  regulatory  impact  analysis 
for  a  major  rule  is  to  be  transmitted  30  days  prior 
to  the  publication  of  the  rule  as  a  final  rule.  Exec. 
Order  No.  12,291  $  3(c)(2).  That  procedure, 
however,  does  not  apply  to  the  extent  that  it 
conflicts  with  deadlines  imposed  by  statute.  Exec. 
Order  No.  12,291  §  8(a)(2).  Given  the  deadline 
imposed  on  the  Commission  by  the  1992  Act  for 
issuance  of  dual  trading  regulations  (July  25, 1993), 
transmittal  to  the  Chief  Counsel  for  Advocacy  30 
days  in  advance  of  publication  was  impracticable. 

S244  U.S.C  3501  et  seq.  (1988).  A  collection  of 
information  includes  applications  to  the 
government  and  reporting  or  recordkeeping 
requirements. 


List  of  Subjects  in  17  CFR  Parts  1  and 
155 

Commodity  futures.  Commodity 
options.  Contract  markets.  Customers, 
Dual  trading.  Floor  brokers.  Futures 
commission  merchants.  Members  of 
contract  'markets. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  the  Commodity  Exchange 
Act  and,  in  particular,  sections  4. 4b,  4c, 
4e,  4g.  4j.  5. 5a,  8  and  8a  thereof.  7 
U.S.C.  6, 6b,  6c,  6e,  6g,  6j,  7.  7a.  12  and 
12a,  the  Commission  amends  parts  1 
and  155  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a,  4, 4a,  6, 6a,  6b, 

6c,  6d,  6e,  6f,  6g,  6h,  61,  6k,  61, 6m,  6n,  6o, 

7,  7a,  7b,  8, 12, 12a,  12c,  13a,  13a-l,  16, 16a, 
19,  21,  23,  {md  24,  unless  otherwise  noted. 

2.  Section  1.35(e)(1)  is  revised  to  read 
as  follows: 

§  1.35  Records  of  cash  commodity,  futures 
and  option  transactions. 
***** 

(e)*  *  * 

(1)  Was  trading  for  his  own  account 
or  an  account  for  which  he  has 
discretion; 

***** 

PART  155— TRADING  STANDARDS 

3.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6b,  6g,  6j  and  12a. 
unless  otherwise  noted. 

4.  Section  155.5  is  added  to  read  as 
follows: 

§  155.5  Prohibition  of  dusi  trading  by  floor 
brokers. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Trading  session  means  the  hours 
during  whidi  a  contract  market  is 
scheduled  to  trade  continuously  during 
a  trading  day,  as  set  forth  in  contract 
market  rules,  including  any  related  post¬ 
settlement  trading  session.  A  contract 
market  may  have  more  than  one  trading 
session  during  a  trading  day. 

(2)  Customer  means  an  account  owner 
for  which  a  trade  is  designated  with  the 
customer  type  indicator  prescribed 
under  Commission  regulation  1.35(e)(4). 

(3)  Contract  market  means  any 
contract  separately  designated  by  the 
Commission,  provided,  that  two  or  more 
contracts  trading  concurrently  pursuant 
to  a  single  designation  order  on  other 
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than  a  transitory  basis  and  for  which  the 
contract  terms  differ  significantly  other 
than  as  to  delivery  or  expiration  months 
shall  each  be  considered  a  contract 
market  for  purposes  of  this  section,  and 
provided  further,  that  screen-based 
trading  in  a  contract  designated  by  the 
Commission  to  the  extent  conducted 
through  a  competitive  auction  process 
pursuant  to  an  algorithm  that  applies 
non-discretionary  rules  of  priority  as 
permitted  under  contract  market  rules 
made  effective  under  the  Act  shall  be 
considered  a  separate  contract  mariiet 
for  purposes  of  this  section. 

(4)  Dual  trading  means  the  execution 
of  customer  orders  by  a  floor  broker 
during  the  same  trading  session  in 
which  the  floor  broker  executes  directly 
or  initiates  and  passes  to  another 
member  for  execution  a  transaction  in 
the  same  contract  market  for. 

(i)  The  floor  broker’s  own  account; 

(ii)  Any  account  in  which  the  floor 
broker’s  ownership  interest  or  share  of 
trading  profits  is  ten  percent  or  more; 

(iii)  An  account  for  which  the  floor 
broker  has  trading  discretion:  or 

(iv)  Any  other  account  controlled  by 
a  person  with  whom  such  floor  broker 
is  subject  to  trading  restrictions  under 
section  4j(d)  to  the  extent  section  4j(d) 
has  been  applied  by  Commission  rule  or 
order. 

(5)  Daily  trading  volume  means  the 
total  number  of  sells  (or  buys)  executed 
in  any  contract  market  during  a  trading 
day.  excluding  from  the  computation 
ex-pit  transactions  as  permitted  under 
contract  maricet  rules  that  have  been 
made  effective  under  the  Act. 

(6)  Average  daily  trading  volume 
means  an  arithmetic  average  of  daily 
trading  volume  in  a  contract  market 
over  a  specified  time  period  on  any  day 
when  any  expiration  or  delivery  month 
was  list^  for  trading. 

(7)  Volume  year  means  a  continuous 
12-month  period  that  includes  the  last 
calendar  month-end  date  prior  to  the 
computation  date. 

(8)  Computation  date  means  the  date 
on  which  a  contract  market  computes  its 
average  daily  trading  volume  for  the 
most  recent  volume  year. 

(9)  Affected  contract  market  means  a 
contract  market  in  which  the  average 
daily  trading  volume  equals  or  exceeds 
the  threshold  level  of  8,000  contracts  for 
each  of  four  quarters  during  the  most 
recent  volume  year. 

(b)  Ducd  trading  prohibition.  No  floor 
brolmr  shall  dual  trade  in  an  affected 
contract  marimt.  except  as  provided  in 
contract  market  rules  that  have  been 
made  effective  pursuant  to  section 
5a(a)(12)  of  the  Act  and  Commission 
regulation  1.41,  unless  that  contract 
market  is  exempted  under  paragraph  (d) 


of  this  section.  ’This  prohibition  shall 
not  affect  ex-pit  transactions  as 
described  in  paragraph  (a)(5)  of  this 
section. 

(c)  Contract  markets. — (1)  Contract 
market  rules.  Prior  to  the  effective  date 
of  the  dual  trading  prohibition  under 
this  section  or  under  a  Conunissicm 
order  denying  an  exemption  petition 
filed  pursuant  to  paragraph  (d)  of  this 
section  or  revoking  an  exemption 
pursuant  to  paragraph  (e)  of  this  section, 
each  affected  contract  market,  unless 
exempted  under  paragraph  (d)  of  this 
section,  shall  adopt  rules  that  have  been 
made  effective  pursuant  to  section 
5a(a)(12)  of  the  Act  and  Commission 
regulation  1.41  to  prohibit  dual  trading 
in  accordance  with  the  provisions  of 
this  section.  In  the  absence  of  such 
contract  market  rules,  upon  the  effective 
date  of  the  dual  trading  prohibition  as 
implemented  either  imder  this  section 
or  by  Commission  order.  Commission 
regulations  155.5  (a)  and  (b)  shall  be 
deemed  to  be  rules  of  the  contract 
market. 

(2)  Volume  computation.  Each 
contract  market  that  may  be  subject  to 
a  dual  trading  prohibition  shall 
determine  whether  it  is  an  affected 
contract  market  by  computing  at  least 
quarterly  its  average  daily  trading 
volume  for  each  of  four  quarters  during 
the  most  recent  volume  year.  In 
addition,  the  contract  market  shall: 

(i)  At  least  five  days  before  the 
effective  date  of  the  dual  trading 
prohibition  under  this  section  or  under 
a  Commission  order  denying  an 
exemption  petition  or  revoking  an 
exemption,  and  thereafter  within  at  least 
two  business  days  of  each  computation 
date,  publish,  in  a  manner  sufficient  to 
reach  all  members,  a  list  of  the  affected 
contract  markets  and  the  effective  date 
of  the  dual  trading  prohibition  and,  on 
the  same  date,  provide  that  information 
in  writing  to  the  Director  of  the  Division 
of  Trading  and  Markets,  or  an  employee 
of  the  Commission  under  the 
supervision  of  such  Director,  as  may  be 
desimated  by  the  Director;  and 

(ii)  Maintain  a  record  of  its  average 
daily  trading  volume  computations 
required  hereunder.  Such  record  shall 
include  the  computation  date,  the 
beginning  and  ending  dates  for  the 
volume  year  under  consideration,  the 
beginning  and  ending  dates  for  each 
quarter  in  the  volume  year  and  the 
average  daily  trading  volume  for  each 
quarter. 

(3)  Newly  affected  contract  market.  If 
a  contract  mailut  that  was  not  affected 
on  the  inunediately  preceding 
computation  date  becomes  affected  as  of 
the  current  computation  date,  the 
effective  date  of  a  dual  trading 


prohibition  for  that  contract  marimt 
shall  be  no  more  than  30  calendar  days 
after  the  current  computation  date  for 
that  contract  marimt. 

(4)  Permitted  exceptions. 
Notwithstanding  the  applicability  of  a 
dual  trading  prohibition  under  this 
section,  dud  trading  shall  be  permitted 
in  affected  contract  markets  in 
accordance  with  rules  that  have  been 
submitted  to  the  Commission  pursuant 
to  section  Sa(a)(12)  of  the  Act  and 
Commission  regulation  1.41  as  follows: 

(i)  Correction  of  errors.  To  offset 
trading  errors  resulting  fiom  the 
execution  of  customer  orders,  provided, 
that  the  floor  broker  must  liquidate  the 
position  in  his  personal  error  accoimt 
resulting  from  that  error  by  open  and 
competitive  means  as  soon  as 
practicable,  but  not  later  than  the  close 
of  business  on  the  business  day 
following  the  discovery  of  the  error.  In 
the  event  that  the  daily  price  fluctuation 
limit  is  reached  and  a  floor  broker  is 
unable  to  offset  the  error  trade,  however, 
the  floor  broker  must  liquidate  the 
position  in  his  personal  error  account 
resulting  from  that  error  as  soon  as 
practicable  thereafter. 

(ii)  Customer  consent.  To  permit  a 
customer  to  designate  in  uniting  not  less 
than  once  annually  a  specifically 
identified  floor  broker  to  dual  trade 
while  executing  orders  for  such 
customer’s  accounts.  An  account 
controller  acting  pursuant  to  a  poww  of 
attorney  may  designate  a  dual  trading 
broker  on  behalf  of  its  customer. 
provided,  that  the  customer  explicitly 
grants  in  writing  to  the  individual 
account  controller  the  authority  to  select 
a  dual  trading  broker. 

(iii)  Spread  transactions.  To  permit  a 
broker  who  unsuccessfully  attempts  to 
leg  into  a  spread  transaction  for  a 
customs  to  take  the  executed  leg  into 
his  personal  accoimt  and  to  offret  such 
position,  provided,  that  a  record  is 
prepared  and  maintained  to 
demonstrate  that  the  customer  order 
was  for  a  spread  trade;  to  permit  a 
broker  to  execute  his  personal 
account  a  spread  transaction  recognized 
by  a  contract  market  if  at  least  one  leg 
of  the  spread  is  in  a  non-affected 
market:  and  to  permit  a  broker  to 
execute  for  his  personal  account  an 
intra-maiket  spread  transaction  if  at 
least  one  leg  of  the  spread  is  in  a  low- 
volmne  month  as  described  in 
§155.5(c)(4)(v). 

(iv)  Member  customers.  To  permit 
transactions  for  members  of  the  Contract 
market  not  present  on  the  floor. 
provided,  that  the  contract  market, 
within  the  single  record  required  by 
Commission  r^ulation  1.35(e), 
specifically  identifies  such  transitions 
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through  account  numbers,  a  separate 
customer  type  indicator,  or  otherwise 
for  surveillance  purposes. 

(v)  Low-volume  months.  To  recognize 
any  expiration  or  delivery  month  that, 
on  the  basis  of  historical  data  and  an 
analysis  thereof  and  other  factors 
identified  by  the  contract  market, 
reasonably  can  be  expected  to  have  an 
average  daily  trading  volume  of  less 
than  500  contracts  during  the  period 
beginning  with  the  current  computation 
date  and  ending  with  the  next 
computation  date,  provided,  that  the 
contract  market  keeps  full  and 
systematic  records  supporting  these 
determinations  and,  as  part  of  its  trade 
surveillance  program,  establishes 
special  procedures,  including 
appropriate  reports,  to  monitor  dual 
trading  activity  in  the  relevant  low- 
volume  contract  months. 

(vi)  Spot  month.  To  recognize  a 
period  of  trading  in  a  maturing  futures 
contract,  during  which  period  liquidity 
in  the  maturing  futures  contract 
reasonably  can  be  expected  on  the  basis 
of  historical  data  and  an  analysis  thereof 
and  other  factors  identified  by  the 
contract  market,  to  shift  to  the  next 
contract  month,  provided,  that  the 
contract  market  can  demonstrate  that 
effective  surveillance  will  be  conducted 
for  dual  trading-related  abuses  during 
such  period. 

(viij  Market  emergencies.  To  address 
emergency  market  conditions  resulting 
in  a  temporary  emergency  action  under 
Commission  regulation  1.41(f). 

(d)  Exemption  petitions.— ^1) 
Standards.  A  contract  market  may  apply 
for  an  exemption  from  the  dual  trading 
prohibition  of  paragraph  (b)  of  this 
section  by  filing  a  written  petition, 
signed  by  the  contract  market’s  chief 
operating  officer  or,  in  his  absence,  an 
exchange  official  acting  in  the  capacity 
of  chief  operating  officer,  that  states 
facts  sufficient  to  demonstrate  that  its 
trade  monitoring  system,  consistent 
with  the  standards  articulated  in 
guidelines  set  forth  in  appendix  A  to 
this  section,  is  capable  of  detecting  and 
deterring,  and  is  used  on  a  regular  basis 
to  detect  and  deter,  all  typies  of 
violations  attributable  to  dual  trading, 
and  is  capable  of  generating  an  audit 
trail  that  satisfies  the  requirements  of 
Commission  regulation  1.35.  The 
petition  shall  be  directed  to  the  Office 
of  the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581,  with  a 
copy  to  the  Director  of  the  Division  of 
Trading  and  Markets. 

(2)  (intent  requirements.  An 
exemption  petition  must  identify  each 
contract  market  that  is,  or  is  projected 
to  be,  affected.  'The  petition  must 


include  a  full  description  of  each 
component  of  the  contract  market’s 
trade  monitoring  system  including  the 
systems  in  place,  rules,  policies  and 
procedures  in  effect,  standards  applied, 
trading  violations  targeted,  and  me 
results  achieved.  To  the  extent 
practicable,  the  petition  shall  include 
performance  statistics  covering  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  Where  such 
statistics  are  not  available,  specific, 
representative  performance  examples 
should  be  provided.  ’The  petition  also 
must  set  forth  the  contract  market’s 
program  or  plan  and  projected 
implementation  timetable  for 
conformity  with  the  requirements  of 
section  5a(b)(3)  of  the  Act.  An 
exemption  petition  must  address,  in  the 
order  listed  below,  the  following 
components  of  a  contract  market’s  trade 
monitoring  system: 

(i)  Physical  observation  of  trading 
areas; 

(ii)  Audit  trail  and  recordkeeping 
systems  able  to,  and  used  to,  capture 
essential  data  on  the  terms,  participants, 
and  sequence  of  transactions  (including 
relevant  data  on  unmatched  trades  and 
outtrades)  and  otherwise  satisfy  the 
requirements  of  Commission  regulation 
1.35  and  section  5a(b)(3)  of  the  Act,  as 
implemented  by  Commission 
regulations  and  orders; 

(iii)  Systems  capable  of  reviewing, 
and  used  to  review,  trading  data 
effectively  on  a  regular  basis  to  detect, 
and  other  measures  designed  to  prevent, 
rule  violations  attributable  to  dual 
trading  committed  in  the  execution  of 
trades  and  customer  orders  on  the  floor 
or  subject  to  the  rules  of  the  contract 
market,  including: 

(A)  Trading  ahead  of  customer  orders 
directly  or  indirectly; 

(B)  Trading  against  customer  orders 
directly  or  indirectly  in  violation  of 
contract  market  rules; 

(C)  Disclosing,  misallocating  or 
withholding  customer  orders; 

(D)  Failing  to  resolve  errors, 
unmatched  trades  or  outtrades  properly 
and  promptly;  and 

(E)  Crossing  customer  orders  by 
matching  or  “offsetting”  customer 
orders  directly  or  indirectly  in  violation 
of  contract  market  rules; 

(iv)  The  use  of  information  gathered 
through  such  systems  on  a  consistent 
basis  to  bring  appropriate  disciplinary 
actions  against  violators; 

(v)  The  commitment  of  resources 
necessary  for  such  systems  to  be 
effective  in  detecting  and  deterring 
violations  attributable  to  dual  trading, 
including  adequate  stafi  to  investigate 
and  prosecute  disciplinary  actions;  and 


(vi)  The  assessment  of  meaningful 
penalties  against  violators  and  the 
referral  of  appropriate  cases  to  the 
Commission. 

(3)  Alternative  i squirements.  If  a 
contract  market  believes  that  its  trade 
monitoring  system  does  not  meet  the 
standards  set  forth  in  paragraph  (d)(1)  of 
this  section,  the  contract  market’s 
petition  must  include,  in  addition  to  the 
information  required  to  be  provided 
under  ptiragraph  (d)(2)  of  this  section: 

(i)  A  specific  description  of  the 
corrective  actions  the  contract  market 
will  take  that  it  believes  to  be  sufficient 
and  appropriate  to  meet  the  standards  in 
paragraph  (d)(1)  of  this  section,  together 
with  an  explanation  of  the  sufficiency 
and  appropriateness  of  such  actions, 
including  specific  implementation 
dates,  any  related  changes  in  systems, 
operations,  staffing,  policies,  rules, 
procedures,  and  budget  allocations;  and 

(ii)  Data  and  an  economic  analysis  of 
that  data  to  demonstrate  any  adverse 
impact  of  a  dual  trading  prohibition  on 
hedging  and  price  basing  at  the  contract 
market. 

(4)  Remittal.  The  Director  of  the 
Division  of  Trading  and  Markets  (or  an 
employee  of  the  Commission  under  the 
supervision  of  such  Director  as  may  be 
designated  by  the  Director)  may  remit  to 
the  contract  market,  with  an  appropriate 
explanation,  and  not  accept  pursuant  to 
paragraph  (d)  of  this  section,  any 
petition  for  exemption  that  does  not 
comply  with  the  content  requirements 
of  paragraphs  (d)(2)  and  (3)  of  this 
section,  as  identified  in  the  remittal 
letter.  The  affected  contract  market  must 
resubmit  its  exemption  petition  with 
deficiencies  corrected  no  more  than  20 
days  after  receipt  of  the  remittal  notice. 
If  ffie  exemption  petition  is  not 
resubmitted  within  the  prescribed  20- 
day  period,  the  Commission,  at  its 
discretion,  may  permit  the  dual  trading 
prohibition  provided  for  in  paragraph 
(b)  of  this  section  to  become  effective  as 
to  any  such  affected  contract  market. 
The  ^mmission’s  review  period  shall 
be  calculated  from  the  date  of 
resubmission. 

(5)  Deferred  application  of  the 
prohibition.  If  a  contract  market  submits 
a  petition  for  exemption  that  satisfies 
the  content  requirements  of  paragraphs 
(d)(2)  and  (3)  of  this  section  prior  to  the 
effective  date  of  the  dual  trading 
prohibition,  the  Commission  will 
suspend  application  of  the  prohibition 
against  the  contract  market  imless  and 
until  the  petition  is  denied,  pursuant  to 
the  efiective  date  set  forth  in  the  denial 
order. 

(6)  Publication.  A  notice  of  the 
submission  of  each  exemption  petition 
deemed  complete  under  paragraphs 
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(d)(2)  and  (3)  of  this  section  will  be 
published  promptly  by  the  Commission 
or  the  Director  of  the  Division  of 
Trading  and  Markets  (or  by  an  employee 
of  the  Commission  under  the 
supervision  of  the  Director,  as  may  be 
designated  by  the  Director)  in  the 
Federal  Register.  Upon  publication  of 
such  notice,  copies  of  each  petition, 
with  the  exception  of  any  information  or 
materials  determined  by  the 
Commission  to  be  subject  to 
confidential  treatment,  will  be  publicly 
available  through  the  Office  of  the 
Secretariat  in  accordance  with  the 
provisions  of  part  145  of  this  chapter. 

(7)  Grant  of  exemption  without 
conditions— li)  Findings  and  order.  A 
contract  market’s  exemption  petition 
will  be  granted  without  conditions  by 
Commission  order  if  the  Commission 
finds  that,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thereto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(iii)  of  this  section,  and  other 
relevant  information  identified  by  the 
Commission,  the  contract  market  has 
demonstrated  conformity  with  the 
standards  contained  in  paragraph  (d)(1) 
of  this  section.  The  Commission’s  order 
will  state  the  Commission’s  findings. 

(ii)  Publication.  A  Commission  order 
granting  an  exemption  pursuant  to  this 
paragraph  (d)(7)  of  this  section  will  be 
published  promptly  in  the  Federal 
Register. 

(iii)  Effective  date.  A  Commission 
order  granting  an  exemption  without 
conditions  pursuant  to  this  paragraph 
(d)(7)  shall  be  effective  upon  issuance. 

(8)  Proposed  conditional  exemption 
or  petition  denied — (i)  Notice.  If  the 
Commission  intends  to  deny  an 
exemption  petition  or  to  exempt  a 
contract  market  subject  to  conditions, 
the  Commission  will  notify  the  contract 
market  in  writing  that  it  intends  to  deny 
or  condition  the  petition  and  state: 

(A)  Specific  deficiencies  in  the 
contract  market’s  trade  monitoring 
system; 

(B)  Any  corrective  actions  to  the  trade 
monitoring  system  that  the  Commission 
believes  the  affected  contract  market 
must  take  to  satisfy  the  standards  of 
paragraph  (d)(1)  of  this  section,  and  a 
timetable  for  such  corrective  actions; 
and 

(C)  Any  conditions  or  limitations  that 
the  Commission  proposes  to  attach  to  an 
exemption  under  paragraph  (d)  of  this 
section. 

(ii)  Publication.  A  notice  issued  to  a 
contract  market  imder  this  paragraph 
(d)(8)  will  be  published  promptly  in  the 
Federal  Register. 


(iii)  Opportunity  for  written 
submission  and  or^  presentation. 

Within  five  days  of  receipt  of  the  notice 
from  the  Commission,  the  contract 
market  may  request  in  writing  the 
opportimity  to  make  an  oral 
presentation  to  the  Commission.  The 
contract  market  will  be  notified 
promptly  by  the  Commission  of  the  date 
and  the  terms  imder  which  the  contract 
market  may  make  an  oral  presentation. 
The  contract  market  must  submit  any 
written  supplemental  data,  views,  or 
arguments  within  20  days  of  receipt  of 
the  Commission’s  notice,  imless  the 
Commission  notifies  the  contract  market 
otherwise. 

(9)  Grant  of  conditional  exemption — 

(i)  Findings  and  order.  A  contract 
market’s  exemption  petition  will  be 
granted  subject  to  conditions  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thereto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(c)(iii)  of  this  section  and  other 
relevant  information  identified  by  the 
Commission,  that; 

(A)  The  contract  market’s  trade 
monitoring  system  does  not  satisfy  the 
standards  set  forth  in  paragraph  (d)(1)  of 
this  section,  but  other  corrective  actions 
are  sufficient  and  appropriate  to  meet 
the  standards  in  paragraph  (d)(1)  of  this 
section; 

(B)  There  is  a  substantial  likelihood 
that  a  dual  trading  prohibition  would 
harm  the  public  interest  in  hedging  or 
price  basing  at  the  contract  market;  and 

(C)  The  conditions  or  limitations 
being  attached  to  the  grant  of  exemption 
by  the  Commission  are  appropriate  in 
light  of  the  purposes  of  this  section. 

The  Commission’s  order  will  state  the 
Commission’s  findings  and  the 
conditions  or  limitations  placed  upon 
the  contract  market. 

(ii)  Publication.  A  Commission  order 
granting  a  conditional  exemption 
pursuant  to  this  paragraph  (d)(9)  will  be 
published  promptly  in  the  Federal 
Register. 

(iii)  Effective  date.  A  Commission 
order  granting  a  conditional  exemption 

ursuant  to  this  paragraph  (d)(9)  shall 
ecome  effective  20  days  after  issuance, 
xmless  the  Commission  determines  that 
more  immediate  action  is  appropriate  in 
the  public  interest  and  states  an  earlier 
effective  date  in  the  order. 

(10)  Denial  of  petition. — (i)  Findings 
and  order.  A  contract  market’s 
exemption  petition  will  be  denied  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information. 


views  and  arguments  placed  before  it  in 
connection  with  the  petition  and  other 
relevant  information,  that: 

(A)  The  contract  market  has  not 
demonstrated  that  its  trade  monitoring 
system  satisfies  the  standards  set  forth 
in  paragraph  (d)(1)  of  this  section,  and 
there  is  not  a  substantial  likelihood  that 
a  dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  market;  or 

(B)  The  contract  market  has 
demonstrated  that  there  is  a  substantial 
likelihood  that  a  dual  trading 
prohibition  may  harm  the  public 
interest  in  hedging  or  price  basing  at  the 
contract  market,  hut  has  not 
demonstrated  that  other  corrective 
actions  are  sufficient  or  appropriate  to 
meet  the  standards  in  paragraph  (d)(1) 
of  this  section. 

The  Commission’s  order  denying  the 
exemption  will  state  the  Commission’s 
findings  and  the  date  on  which  the  dual 
trading  prohibition  will  take  effect  on 
the  contract  market. 

(ii)  Publication.  A  Commission  order 
denying  an  exemption  pxirsuant  to  this 
paragraph  (d)(10)  will  be  published 
promptly  by  the  Commission  in  the 
Federal  Register. 

(iii)  Effective  date.  A  Commission 
order  denying  a  contract  market’s 
petition  for  an  exemption  pursuant  to 
this  paragraph  (d)(10)  of  this  section 
shall  become  effective  at  least  20  days 
after  issuance,  imless  the  Commission 
determines  that  more  immediate  action 
is  appropriate  in  the  public  interest. 

(e)  Exemption  revocation.  An 
exemption  may  be  revoked  if  the 
Commission  determines  that  the 
standards  in  paragraph  (d)(1)  of  this 
section  are  not  being  met  or  if  any 
condition  of  the  exemption  has  not  been 
met.  The  Commission  shall  notify  the 
contract  market  in  writing  of  its  intent 
to  issue  an  order  to  revoke  the  contract 
market’s  exemption.  Such  notice  shall 
include  the  reasons  for  the  proposed 
revocation  and  the  procedures  imder 
which  the  contract  market  shall  have 
the  opportunity  to  be  heard.  After 
considering  information  relevant  to  the 
proposed  revocation,  the  Commission 
shall  determine  whether  to  revoke  the 
exemption.  Any  Commission  revocation 
order  shall  state  findings  in  support  of 
the  revocation  and  be  efiective  at  least 
20  days  after  issuance  unless  the 
Commission  determines  that  more 
immediate  action  is  appropriate  in  the 
public  interest.  Such  order  shall  state 
the  date  on  which  the  dual  trading 
prohibition  shall  take  effect. 

Appendix  A  to  Regulation  155.5  — 
Guidelines  regarding  Contract  Market 
Petition  for  Exemption  from  Dual  Trading 
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Prohibition  Based  on  SufBciency  of  the  Trade 
Monitoring  System. 

Regulation  155.5  permits  a  contract  mailcet 
to  petition  the  Commission  for  exemption 
from  the  dual  trading  prohiUtion  on  the  basis 
that  its  trade  monitc^ng  system  satisfies 
certain  standards.  Appendix  A  is  intended  to 
provide  additional  guidance  to  a  contract 
market  as  to  what  is  necessary  to  demonstrate 
that  the  components  of  a  contract  market’s 
trade  monitoring  system,  as  enumerated  in 
the  regulation,  are  sufficient  to  detect  and 
deterviolations  attributable  to  dual  trading. 
Although  these  guidelines  include  certain 
standees  that  the  Commission  intends  to 
apply  in  determining  whether  a  particular 
contract  market’s  trade  monitoring  system 
meets  the  exemption  standards  in  Regulation 
155.5.  the  Commission  may.  in  its  disoetion. 
consider  a  contract  market’s  trade  monitoring 
system  as  a  whole,  including  contract  market 
rules  and  other  regulatory  measures  designed 
to  prevent  trading  abuses  attributable  to  diial 
trading. 

I.  Physical  Obeervation  of  Trading  Areas 
Demonstrate  (e.g.,  by  daily  floor 
surveillance  log)  that  compliance  staff 
performs  floor  surveillance: 

(1)  To  the  extent  practicable,  on  each  open 
and  close; 

(2)  Randomly  at  other  times  during  each 
trading  session;  and 

Demonstrate  fruther  that  infotmation 
developed  through  such  surveillance  is 
integrated  into  oUier  compliance  activities  as 
appropriate. 

(3)  When  special  market  conditions 
warrant. 

n.  Audit  Trail  System 
Provide  a  detailed  description  of  the 
methodolc^  and  procedures  followed  to 
generate  and  assure  the  accuracy  of  recorded 
trade  execution  times.  Demonstrate  the 
highest  degree  of  accuracy  practicable  (but  in 
no  event  less  than  90%  accuracy)  of  tr^e 
execution  times  required  under  regulation 
1.35(g)  (within  one  minute,  plus  or  minus,  of 
execution)  during  four  consecutive  months 
within  the  12-month  period  ending  with  the 
month  preceding  the  submission  of  the 
exemption  petition.  Demonstrate  the  effective 
integration  of  such  trade  timing  data  into  the 
contract  market’s  surveillance  system  with 
respect  to  dual  trading-related  abuses. 

If  trade  execution  times  are  recorded 
manually  or  independently  time-stamped  at 
the  contract  market,  demonstrate  accuracy 
rate  through,  at  a  minimum,  a  comparison  of 
the  times  recorded  for  both  the  buying  and 
selling  sides  of  each  trade,  the  time  stamp 

for  the  sides  required  to  be  time-stamped,  to 
the  times  reported  in  the  price  change 
register. 

If  trade  execution  times  are  imputed  for 
recordation  at  the  contract  market, 
demonstrate  accuracy  rate  through,  at  a 
minimum,  accuracy  of  the  data  inputted  and 
a  description  of  the  contract  market’s  trade 
imputation  algorithm,  including  how  and 
why  it  reliably  establishes  the  accuracy  of  the 
imputed  trade  execution  times. 

If  trade  execution  times  are  recorded 
through  electronic  band-held  trading  cards, 
demonstrate  accuracy  rate  through,  at  a 


minimum,  the  accuracy  of  the  timing 
mechanism  (such  as  an  internal  clock), 
including  a  description  (^bow  the  timing 
mechanism  is  set  and  the  uniformity  of  the 
time  set  for  all  the  electronic  hand-held 
trading  cards  used  on  the  contract  market, 
and  the  unalterability  of  the  trade  execution 
times  recorded. 

in.  Recordkeeping  Systmn 

Demonstrate  that  a  “representative 
sample”  of  documentatirm  required  to  be 
prepared  and  maintained  by  each  floor 
member  and  member  firm  regarding  the 
execution  of  customer  orders  and  other 
trading  is  reviewed  for  regulation  1.35 
compliance  at  least  once  each  year.  Provide 
checklist  used  in  the  review  of  the 
documentation.  Demonstrate  that 
information  developed  regarding  inadequate 
or  violative  reovdkeeping  is  incorporated 
into  other  compliance  activities  as 
appropriate. 

IV.  Surveillance  Systems  to  Detect  Dual 
Trading-Related  Abuses 

Demonstrate  (e.g.,  by  description  of 
procedures  and  by  logs)  that  the  contract 
market,  on  a  daily  basis,  reviews  trade 
registers  and  computerized  surveillance 
reports  to  detect  dual  trading-related  abuses. 
The  contract  market  also  must  describe: 

A.  The  extent  to  which  available  trade 
data,  including  account  numbers,  are 
reviewed;  and 

B.  ’The  cycle  and  generic  content  of  such 
computerized  reports. 

V.  Use,  on  Consistent  Basis,  of  Information 
to  Bring  Dual  Trading-Related  Disciplinary 
Actions  and  Assessmoit  of  Meaningful 
Penalties 

Provide  a  list  of  each  Investigation  and 
disciplinary  proceeding  involving  one  or 
more  dual  trading-related  abuses,  which 
investigation  or  disciplinary  proceeding  was 
in  an  open  status  at  any  time  during  the  12- 
month  period  ending  with  the  month 
preceding  the  submission  of  the  exemption 
petition.  Include  in  list: 

A.  Source  of  investigation  {e.g.,  customer 
complaint  or  inquiry;  automated  report; 
manual  review;  floor  surveillance); 

B.  Type  of  abuse  alleged  or  found;  and 

C  Disposition  at  each  level  of  the  process. 
For  each  settlement  or  adjudication,  state  any 
penalties  (monetary  or  other)  assessed. 

VI.  Commitmoit  of  Resources 

Include  statistics  regarding  the  timeliness 
of  the  completion  of  investigations  and  the 
initiation  of  disciplinary  proceedings. 

Issued  in  Washington,  DC,  on  July  22, 

1993,  by  the  Commission. 

Jean  A.  Webb, 

Secretary. 

(FR  Doc.  93-17965  Filed  7-27-93;  8:45  am) 
BILUNO  CODE  S361-01-M 


DEPARTMENT  OF  THE  TREASURY  i 

j 

Customs  Servics 

19  CFR  Port  101  j 

[T.D.  93-59]  ; 

Customs  Field  Organization — Portland, 

ME 

AGBICY:  Customs  Service,  Department 

of  the  Treasury.  \ 

ACTION:  Final  rule.  | 

SUMMARY:  This  document  amends  the  j 

Customs  Regulations  by  updating  the  j 

list  of  Customs  stations  under  the 
jurisdiction  of  the  district  director, 

Portland,  Maine.  Customs  has  removed 
from  the  list  the  station  at  Knoxford 
Line  (Mars  Hill),  no  longer  in  operation, 
and  added  the  stations  at  Daaquam, 

Estcourt,  Ste.  Aurelie  and  St.  Pamphile, 
which  are  operational  but  xuilisted. 

EFFECTIVE  DATE:  August  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Jones,  Office  of  Workforce  Effectiveness 
and  Development,  Office  of  Inspection 
and  Control,  (202-927-0540). 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  Customs  continuing 
program  to  obtain  more  efficient  use  of 
its  personnel,  facilities,  and  resources, 
and  to  provide  better  service  to  carriers, 
importers,  and  the  public.  Customs 
published  a  document  in  the  Federal 
Register  on  July  29, 1992  (57  FR  33461], 
which  proposed  to  amend  the  list  of 
Customs  stations  contained  in 
§  101.4(c),  Customs  Regulations  (19  CFR 
101.4(c]).  *nie  list  shows  a  station 
located  at  Knoxford  Line  (Mars  Hill], 
under  the  jririsdiction  of  the  district 
director,  Portland,  Maine.  The  building 
at  this  location  was  demolished  many 
years  ago,  and  the  road  that  the  station 
was  located  on  now  serves  no  useful 
purpose.  Inasmuch  as  the  station  at 
Knoxford  Line  (Mars  Hill]  is  no  longer 
operational.  Customs  proposed  to 
remove  this  station  from  its  list  of 
Customs  stations.  By  contrast,  four 
locations  which  primarily  service 
woodcutting  operations  in  the  area  are 
operational  and  manned.  Customs 
proposed  that  these  four  locations  be 
added  to  the  list  of  Customs  stations 
under  the  supervision  of  the  district 
director,  Portland.  The  stations  are 
located  at  Ste.  Aurelie,  Daaquam,  St. 
Pamphile  and  Estcourt,  Maine. 

No  comments  from  the  public  were 
received  in  response  to  this  proposal, 
the  comment  period  for  which  expired 
on  September  28, 1992,  and  Customs 
has  determined  to  adopt  the 
amendments  without  modification. 


Federal  Register  /  Vol.  58,  No.  143  /  Wednesday,  July  28,  1993  /  Rules  and  Regulations  40353 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

In  that  this  rule  relates  to  agency 
organization  and  management,  it  is  not 
subject  to  E.0. 12291.  Likewise, 
although  Customs  solicited  public 
comment,  no  notice  of  proposed 
rulemaking  was  required  pursuant  to  5 
U.S.C.  553(a)(2).  Accordingly,  the  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nevertheless, 
it  is  asserted  that  it  will  not  have  a 
signihcant  economic  impact  on  a 
substantial  number  of  small  entities  as 
contemplated  by  that  Act. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organizations  and 
functions  (Government  agencies). 

Amendment 

Part  101,  Customs  Regulations  (19 
CFR  part  101),  is  amended  as  set  forth 
below. 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  301, 19  U.S.C.  2, 66, 
1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624, 
unless  otherwise  noted. 

2.  Section  101.4(c),  Customs 
Regulations  (19  CFR  101.4(c)),  is 
amended  by  removing  “Knoxford  Line 
(Mars  Hill)  *  *  *  Bridgewater”  from  the 
columns  headed,  respectively, 

“Customs  stations”  and  “Port  of  entry 
having  supervision”  for  the  Portland, 
Maine  District,  and  inserting  in 
appropriate  alphabetical  order  under 
these  column  headings  the  following 
four  Customs  stations  and 
corresponding  ports  of  entry  having 
supervision:  “Daaquam,  Maine  *  *  * 
Jackman”;  “Estcourt,  Maine  *  *  *  Fort 
Kent”:  “Ste.  Aurelie,  Maine  *  *  * 
Jackman”;  and  “St.  Pamphile,  Maine 

•  *  *  Jackman”. 

George  J.  Weise, 

Commissioner  of  Customs. 

Approved:  July  12, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-17989  Filed  7-27-93;  8:45  ami 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parte  4, 5, 7, 9, 19,  24, 53, 178, 
194, 251,  and  252 

rr.D.  ATF-344] 

Technical  Amendments 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  Treasury  decision  makes 
technical  amendments  and  conforming 
changes  to  chapter  I  of  title  27  Code  of 
Federal  Regulations  (CFR).  All  changes 
are  to  provide  clarity  and  uniformity 
throughout  title  27  Code  of  Federal 
Regulations. 

EFFECTIVE  OATES:  July  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Shanks,  Revenue  Programs 
Division,  Wine  and  Beer  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20091,  (202-927-8230). 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  administers  regulations 
published  in  chapter  I  of  title  27  Code 
of  Federal  Regulations.  These 
regulations  are  updated  April  1  of  each 
year  to  incorporate  new  or  revised 
regulations  that  were  published  by  ATF 
in  the  Federal  Register  during  the 
preceding  year.  Upon  reviewing  title  27 
for  the  annual  revision  ATF  and  the 
CFR  Unit  of  the  Office  of  the  Federal 
Register  identified  several  amendments 
and  conforming  changes  that  are  needed 
to  provide  uniformity  in  chapter  I  of 
title  27,  Code  of  the  Federal  Regulations. 

These  amendments  do  not  make  any 
substantive  changes  and  are  only 
intended  to  improve  the  clarity  of  title 
27. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  25,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  frnal  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Fegulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12291 

Because  this  is  a  rule  of  agency 
management,  it  is  not  subject  to 
Executive  Order  12291. 


Administrative  Procedures  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 

Similarly  it  is  unnecessary  to  subject 
this  final  rule  to  the  efiective  date 
limitation  of  5  U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Angela  R.  Shanks,  Wine  and  Beer 
Bran^,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 
27  CFR  Part  4 

Advertising,  Consumer  protection. 
Custom  duties  and  inspection.  Imports. 
Labeling,  Packaging  and  containers. 

Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements. 

27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  area.  Wine. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Chemicals,  Claims,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 

Transportation,  U.S.  Possession,  Virgin 
Islands.  Warehouses,  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations, 
Claims,  Electronic  fund  transfer.  Excise 
taxes.  Exports.  Food  additives,  Fruit 
juices.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds,  Taxpaid  wine  bottling  house. 
Transportation,  Vinegar,  Warehouses, 
Wine. 
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27CFRPart53 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegation.  Exports.  Imports. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  munitions.  Export, 
Imports,  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Research,  Seizures  and 
forfeitures.  Transportation. 

27  CFR  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations.  Beer,  Claims. 
Excise  taxes.  Exports,  Labeling,  Liquors, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Wine. 

27  CFR  Part  251 

Alcohol  and  alcoholic  beverages. 

Beer,  Cosmetics,  Customs  duties  and 
inspection.  Electronic  funds  transfers, 
Excise  taxes.  Imports,  Labeling,  Liquors. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements.  Wine. 

27  CFR  Part  252 

Aircraft.  Alcohol  and  alcoholic 
beverages.  Armed  forces.  Authority 
delegations.  Beer.  Claims,  Excise  taxes. 
Exports,  Fishing  vessel.  Foreign  trade 
zones.  Liquors,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Vessels,  Warehouses,  Wine. 

Authority  and  Issuance 

Title  27.  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  4-LABELING  AND 
ADVERTISING  OF  WINE 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  In  §  4.40(b)  a  heading  is  added  to 
paragraph  (b)  to  read  as  follows: 

f  4.40  Label  approval  and  release. 
***** 

(b)  Release.  *  *  * 

{4.50  [Amended] 

3.  In  §  4.50(a)  the  second  and  the  third 
sentence  are  removed. 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

4.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority.  26  U.S.C  5301,  7805,  27  U.S.C 
205. 


§5.32  [Amended] 

5.  Section  5.32(c)  is  amended  by 
removing  "§  5.48(a),"  and  adding 
"§  5.46(d),”. 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

6.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority  27  U.S.C  205. 

§7.10  [Amended] 

7.  Section  7.10  is  amended  by 
removing  “§  7.10”  and  adding  "§  7.51” 
in  the  definition  of  Advertisement. 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

8.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

§9.74  [Amended] 

9.  Section  9.74(c)  introductory  text  is 
amended  by  revising  the  word  “Fery,” 
on  the  fourth  line  to  read  “Ferry,”  and 
the  word  “Gillman,”  on  the  eighth  line 
to  read  “Gilliman,”. 

§9.101  [Amended] 

10-11.  Section  9.101(c)  introductory 
text  is  amended  by  removing  the  word 
“Eastern”  and  adding  “eastern”  in  the 
first  sentence. 

§9.136  [Amended] 

12.  Section  9.136(c)  introductory  text 
is  amended  by  removing  the  word 
“Guadalure,”  and  adding  the  word 
“Guadalupe,”  on  the  seventh  line. 

PART  19— DISTILLED  SPIRITS 
PLANTS 

13.  The  authority  citation  for  part  19 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  1311;  26  U.S.C. 
5001,  5002,  5004-5006, 5008,  5010,  5041, 
5061,  5062,  5066,  5081, 5101,  5111-5113, 
5142,  5143.  5146,  5171-5173,  5175,  5176, 
5178-5181,  5201-5204,  5206,  5207,  5211- 
5215,  5211-5223,  5231,  5232,  5235,  5236, 
5241-5243, 5271,  5273,  5301,  5311-5313, 
5362,  5370,  5373, 5501-5505,  5551-5555, 
5559, 5561, 5562,  5601, 5612,  5682, 6001, 
6065, 6109, 6302, 6311, 6676, 6806,  7011, 
7510,  7805;  31  U.S.C. 9301,  9303, 9304,  9306. 

§  1 9.203  [Amended] 

14.  Section  19.203(b)(1)  is  amended 
by  removing  “698  (5120.25)”  and 
adding  “5120.25”. 

§19.204  [Amended] 

15.  Section  19.204(b)(1)  is  amended 
by  removing  “2975  (5140.2)”  and 
adding  “5120.25”. 


PART  24-WINE 

16.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a)  26  U.S.C.  5001, 
5008,  5041,  5042, 5044,  5061,  5062,  5081, 
5111-5113,  5121,  5122,  5142, 5143,  5173, 
5206,  5214,  5215, 5351, 5353,  5354,  5356, 
5357, 5361, 5362, 5364-5373,  5381-5388, 
5391,  5392,  5511, 5551,  5552,  5661,  5662, 
5684, 6065, 6091, 6109,  6301, 6302,  6311, 
6651, 6676, 7011,  7302,  7342,  7502.  7503, 
7606,  7805,  7851;  31  U.S.C  9301, 9304,  9306. 

§24.75  [Amended] 

17.  Section  24.75(f)  is  amended  by 
removing  the  word  “homemakers”  and 
adding  the  phrase  “home  winemaker’s” 
in  the  first  sentence. 

§24.137  [Amended] 

18.  Section  24.137(a)  is  amended  by 
removing  "§  24.86.”  and  adding 

“§  24.92.”  in  the  last  sentence. 

§24.295  [Amended] 

19.  Section  24.295(a)  is  amended  by 
removing  the  word  “of’  in  the  last 
sentence. 

PART  53— MANUFACTURES  EXCISE 
TAXES— FIREARMS  AND 
AMMUNITION 

20.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  4181, 4182, 4216- 
4219,  4221-4223, 4225,  6001, 6011,  6020, 
6021,  6061,  6071, 6081,  6091,  6101-6104, 
6109,  6151, 6155, 6161, 6301-6303,  6311, 
6402, 6404,  6416. 

21.  In  §  53.62(b)(3)  the  first  sentence 
is  revised  to  read  as  follows: 

§53.62  Exemptions. 
***** 

(b)  *  *  * 

(3)  Supporting  evidence.  Any 
manufacturer,  producer,  or  importer 
claiming  an  exemption  fi-om  the  tax 
imposed  by  section  4181  of  the  Code  by 
reason  of  section  4182(b)  and  section 
655,  title  14  of  the  Code  must  maintain 
such  records  and  be  prepared  to 
produce  such  evidence  as  will  establish 
the  right  to  the  exemption.  *  *  * 

§  53.93  [Amended] 

22.  Section  53.93(b)  is  amended  by 
removing  “§  53.134(b)(2)”  and  adding 
“§  53.174(b)”  in  the  last  sentence. 

23.  Section  53.133(a)(2)(ii)  is 
amended  by  adding  a  sentence  and 
Examples  (1)  and  (2)  at  the  end  to  read 
as  follows: 

§53.133  Tax-free  sale  of  articles  for 
export,  or  for  resale  by  the  purchaser  to  a 
second  purchaser  for  export 

(a) 

(2) 


*  *  * 
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(i)  *  *  * 

(ii)  *  *  *  The  provisktos  of  tliis 
paragraph  (a)(2)  of  this  section  may  he 
illustrated  by  the  following  examples: 

Example  (1).  Q,  a  U.S.  manufocturer  of 
shells  and  CKtxidgas,  pravioosly  sold  thellc 
and  cactridgas  to  ^  a  oompasy  ia  Canada. 
The  sale  was  tax  free  undar  sactioo 
4221(a)(Z).  Piior  to  use^  R  sold  tha  sbsUa  and 
cartridges  to  S>  who  hnpotts  the  aitidea  into 
the  United  States  and  sella  them.  The  sale  of 
the  sheds  and  cartridges  subjects  S  to  an 
excise  tax  liabiKty  un^  sectioo  4181. 

Example  (2).  X,  a  U.S.  fireoms 
manttiictuiar.  sold  a  rifle  to  Y  corapeny  in 
France.  The  s^  was  tax  free  under  sectioo 
422l(aX2).  The  rifla  was  sold  by  Y  to  W,  an 
individud  in  the  City  of  Nice,  France.  After 
initial  use,  W  resold  the  rifle  to  X.  X  returned 
the  rifle  to  the  United  States  where  it  was 
resold.  The  resale  of  the  rifle  by  X  does  not 
subject  X  to  an  excise  tmr  liebility  under 
section  4181. 

*  *  •  •  * 

PART  178-COMMERCE  IN  FIREARMS 
AND  AMMUNTTiON 

24.  The  authority  citation  for  part  178 
is  revised  to  read  as  follows: 

AuUmrily:  S  U.S.C  552(^  18  U.SC.  847, 
921-930;  44  U.SC.  3504(h). 

PART  194— UQUOR  DEALERS 

25.  Tha  authority  dtatieo  for  part  194 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  5001. 5002. 5111- 
5117,  5121-5124,  5142,  5143.5145,  5146, 
5206,  5207,  5301,  5352,  5555,  5613,  5681, 
5691,  6001,  6011, 6061,  6065, 6071,  6091, 
6109.6151. 6311.6314, 6402. 6511, 6601. 
6621, 6651. 6657. 7011,  7805. 

26.  In  §  194.11  the  definition  for 
“wine”  is  revised  to  read  as  foilovrs: 

§  194.1 1  Meaning  of  terms. 
***** 

Wine.  When  used  without 
quaKRcation,  the  term  includes  every 
kind  (class  and  type)  of  product 
produced  on  bonded  wine  premises 
from  grapes,  other  fruit  (including 
berries),  or  other  suitable  agricultural 
products  and  containing  not  more  than 
24  percent  of  alcohol  by  vohune.  The 
term  includes  all  imitation,  other  than 
standard,  or  artificial  wine  and 
compounds  sold  as  wine.  A  wine 
product  containing  less  than  one-half  ol 
one  percent  alcoh^  by  voluiaa  is  not 
taxable  as  wine  when  removed  firom  the 
bonded  wine  premises. 
***«■« 

27.  Section  194.134  is  aromded  by 
revising  the  last  sentence  to  read  as 
follows: 

S  194.134  Eit(^  dbcioeed  by  laRpayere. 

*  *  *  On  iece4>t  of  die  anMHadad 
Form  5639.5  and  a  satisfactoiy 


explantatioD  of  the  emr.  thei  regionel 
diiedor  (compliemce)  vfdl  mate  dm 
proper  oonection  on  the  stamp  and 
return  it  to  the  taxpayer. 

1194.291  [AflMndedJ 

28.  Saclion  194.291  is  amended  by 
removing  “part  240”  and  adding  “part 
24”. 

5194.292  (Amende«d 

29.  Section  194.292  is  amended  by 
removing  “part  231”  and  addling  “part 
24”  in  tte  first  sentence. 

PART  252— EXPORTATION  OF 
UQUORS 

30l  The  authority  dtstion  for  pert  2S2 
continues  to  read  as  followr 

Authority:  5  U.S.C  552(a);  19  U.S.C  81c. 
1309, 1311;  26  U.S.C  5008,  5051, 5053,  5055, 
5056,  5062,  5066,  5114,  5173,  5175-5177, 
5204-6207,5214,  5223, 5301, 5354,  5362. 
5367, 5370. 5371. 5401. 5415.  S5S1. 5552. 
S55S,  6065,  7302. 7805;  31  U.S.C  9301. 9303. 
9304,  9306;  44  U.S.C  3504(hk 

S  252.21 9  fAmended} 

31.  Section  252.219  is  amended  by 
removing  ”27  CFR  part  240:”  and 
adding  ”27  CFR  part  24:”. 

Signed  June  28. 1993. 

Danid  1.  Black. 

Acting  Director. 

Approved:  July  9, 1993. 

Ronald  K.  Noble* 

Assistant  Secretary  (Eafotcement). 

[FR  Doc.  93-17835  Filed  7-27-93;  8:45  am) 
KLUNQ  CODE  4t10-31-M 


27  CFR  Parts  25  and  252 
[T-IX  ATF-345;  RalL  NeMce  No.  756) 

Change  in  the  Frequency  of  Filng 
Brewer's  Reports  of  Operadone  and 
Adcfllional  Dating  of  Case  and  Keg 
Sizes 

AGEftiCn  Bureau  of  Alcohol.  Tcfoacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

SUMMARY:  ATF  is  revising  regulaticms  to 
allow  certain  small  brewers  to  submit 
reports  of  (^eratLons  quarterly  instead 
of  monthly.  ATF  is  also  revising  the 
converskm  tabfo  used  to  calculate  the 
tax  liability  on  removals  in  containers  to 
include  new  bottle  and  keg  sizes  used 
by  the  brewing  industry.  The  table  of 
conversions  is  b^g  reorganized  fm 
ease  of  use. 

The  reporting  change  will  result  ia 
fewer  for^bmng  fil^  brewers  and 
fewer  documents  being  processed  by  the 
government.  The  new  sszee  wiM 


simplify  the  tax  coinptttatina  procasa 
and  eiiminata  special  laquesls  to  ime 
certain  case  and  keg  sLebs;.  ATF  brieves 
these  chasigBa  will  result  in  cost  sanrings 
both  for  the  brewing  hedustiy  and  for 
the  govenunenl.  and  will  shghtfy  reduce 
the  ragttlaiary  Imiden  on  sou^  ^wm. 
EFFECTIVE  DATES;  This  final  rule  is 
efiective  August  27, 1993. 

FO*  FUfTTNER  NWWSttTIQN  CONTACT 
Charles  N.  Bacon  or  Marjorie  Ruhf, 

Wine  and  Beer  Brandi.  650 
Massachusetts  Avemie.  NW., 
Washington,  DC  20226;  Telephone  (202) 
927-8230. 

SUPFLEIKNTARY  MRMMATIOM: 
Backgronnd 

On  Sapteosber  28, 1992,  as  part  of  a 
regulatory  review,  ATF  published 
Notice  No.  755  (57  FR  44525),  proposing 
changes  to  the  beer  regulations  to  allow 
certain  brewers  to  file  operations  reports 
quarterly  instead  of  monthly  and  to 
expand  the  conversion  instructions  to 
include  other  commercial  case  and  keg 
sizes  currently  in  use. 

Cbnunents 

ATF  received  eight  comments  on 
Notice  No.  755.  Five  respondents, 
including  the  Beer  Institute,  the 
Institute  for  Brewing  Studies,  Crested 
Butte  Brewery  A  Pub.  Rowlands 
Calumet  Brewing  Go..  Inc^  and  Fox 
Classic  Brewing  Co.,  supported  the 
proposed  changes.  The  Hudepohl- 
Schoenling  Brewing  Company 
commented  that  a  packagia  size  they 
commonly  use,  a  case  of  24-24  oz.  cans, 
was  omitt^  from  the  proposed 
expansion  of  the  conversion 
instructions.  That  case  size  is  added  to 
the  listing  in  §  25.158.  Another 
respondent,  Temecula  Valley  Brewing, 
noted  that  ATF’s  proposals  were  a 
“good  start,”  but  ask^  udiy  we  did  not 
r^uce  the  requireroaiRs  further,  such  as 
annual  reports.  As  stated  in  the 
preamble  to  the  notice  of  proposed 
rulemaking,  ATF  seeks  to  reduce  the 
reporting  burden  on  the  smallest 
brewers  without  jeopardizing  the 
revenue  or  de^fuiving  the  industry  and 
other  interest^  persons  of  statistical 
information  which  is  usehil  to  them. 
Additionally,  the  intoma!  revenue  laws 
impose  various  regulatory  requirements 
wbkh  ATF  cennot  change  orieduco 
admhustrativBly. 

The  eighth  respondent,  Thomas  P. 
Kerester.  Chief  Cbunsal  te  Advocacy  of 
the  Small  Business  Adnunistiatioa 
(^AL  did  not  conumnt  on  the 
substance  of  the  proposaL  but  olqoctsd 
to  ATF's  certification  under  the 
Regulatory  Fkaohality  Ad.  5  ULSjC.  666. 
in  the  notice  of  proposed  mbnaaking,  in 
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particular,  SBA  questioned  whether 
certain  statements  in  the  supplementary 
information  (that  ATF  expe^  the 
proposed  rule  to  result  in  cost  saving  to 
Mth  the  brewing  industry  and  the 
government  and  that  the  proposal  will 
reduce  the  regulatory  brnden  on  small 
brewers)  triggered  the  need  for  a 
regulatory  flexibility  analysis. 

After  a  complete  consideration  of  the 
SBA  comment,  ATF  believes  that  SBA 
misinterpreted  these  statements  in  the 
supplementary  information.  A 
regulatory  flexibility  analysis  is  not 
required  if  the  final  rule  will  not  have 
“a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C  605(b),  emphasis  added.  While 
the  reduction  in  reporting  frequency 
may  afiect  a  substantial  niimber  of  small 
breweries,  the  overall  reduced 
regulatory  bmden  is  slight  and  does  not 
constitute  a  significant  economic 
impact.  Accordingly,  as  certified  below, 
a  regulatory  flexibility  analysis  is  not 
reouired  in  promulgating  the  final  rule. 

Brewer's  Report  of  Operations.  ATF  is 
adopting  the  proposed  amendments  to 
the  regulations.  As  proposed,  §  25.297  is 
revised  to  allow  small  brewers  to  file 
quarterly  the  Brewer’s  Report  of 
Operations,  Form  5130.9,  if,  during  the 
previous  calendar  year,  the  brewer 
produced  less  than  10,000  barrels  of 
beer.  Production  is  defined  in 
§  25.297(b)  as  the  amoimt  of  beer 
brewed,  liquids  added  to  beer,  and  beer 
received  frum  other  breweries  of  the 
same  ownership  in  the  previous  year. 
New  brewers  may  file  quarterly  reports 
if  they  do  not  anticipate  producing  more 
than  10,000  barrels  of  beer  in  their  first 
year. 

Quarterly  reports  will  be  filed  within 
15  days  after  the  close  of  the  calendar 
quarter;  i.e.,  by  January  15.  for  October 
through  Decern  W  reports,  and  by  April 
15,  July  15,  and  October  15  for  other 
calendar  quarter  reports.  A  definition  of 
"calendar  quarter”  is  added  to  §  25.11. 

Brewers  who  are  eligible  to  file  the 
Brewer’s  Report  of  Operations,  Form 
5130.9,  on  a  quarterly  basis  may  file 
their  first  quarterly  report  on  January  15, 
1994  for  the  period  O^ober  through 
December,  1993. 

Finally,  as  proposed  in  Notice  No. 

755,  the  regional  director  (compliance) 
may  require  any  brewer  filing  reports  of 
brewery  operations  quarterly  to  file  such 
reports  monthly  if  there  is  a  jeopardy  to 
the  revenue. 

The  Brewer's  Monthly  Report  of 
Operations,  ATF  F  5130.9,  is  being 
revised  to  conform  with  these  regulatory 
amendments  and  to  make  the  form 
easier  for  brewers  to  use.  The  most 
important  revision  is  the  inclusion  of  a 
,  new  line  entitled  ‘Tax  Determined  for 


Use  at  Tavern.”  This  chanm  will  allow 
brewpubs  to  show  removals  in  tanks  or 
by  pipeline  from  tanks  in  the  brewery 
cellar,  to  a  tavern  operated  on  the 
brewery  premises.  When  the  form  was 
originally  designed,  no  provision  was 
made  for  this  activity,  and  brewpubs 
have  reported  such  removals  on  a  line 
which  does  not  accurately  describe  the 
disposition.  Therefore,  this  change  does 
not  require  any  new  information,  but 
simply  changes  the  location  on  the  form 
where  the  information  will  be  reported. 

ATF  received  no  suggestions  for  other 
changes  to  the  form  during  the  comment 
period. 

Authorized  Bottle,  Case  and  Keg 
Sizes.  As  explained  in  Notice  No.  755, 
with  the  growth  of  the  microbrewing 
industry,  and  the  introduction  of 
innovative  packaging  by  many  brewers, 
new  bottle,  case  and  keg  sizes  have 
come  into  common  use;  many  of  these 
are  Eiuropean  in  origin  and  reflect  net 
contents  in  metric  measure.  As  a  result, 
individual  brewers  have  requested 
permission  to  use  keg  sizes  not 
prescribed  by  §  25.156  and  advice  as  to 
the  proper  fractional  barrel  equivalents 
of  bottles  and  cases. 

ATF  is  adopting  the  proposal  to 
amend  §  25.156  by  adding  5  gallon.  30 
liter  and  50  liter  kegs  as  authorized  keg 
sizes.  In  addition,  this  section  is 
amended  to  include  a  barrelage 
equivalent  for  these  keg  sizes  for  the 
purpose  of  taxpayment  and 
recordkeeping.  ATF  received  no 
requests  for  other  keg  sizes  during  the 
comment  period. 

Additionally,  as  proposed,  ATF  is 
adding  a  number  of  bottle  and  case  sizes 
to  the  table  in  §  25.158.  Metric  sizes, 
including  500  and  750  milliliter  bottles, 
and  1  liter,  2  liter,  and  5  liter  bottles  are 
now  listed  separately.  Barrelage 
equivalents  are  prescribed  for  ail  case 
sizes.  As  noted  previously,  a  new  listing 
for  24-24  oz.  bottles  is  added  to  the  list 
as  the  result  of  a  comment  from  one 
brewer.  ATF  is  also  adding  a  listing  for 
a  case  of  48-8  oz.  bottles  to  this  section. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  issued  February  17, 1981,  ATF 
has  determined  that  this  document  does 
not  constitute  a  "major  rule”  since  it 
will  not  result  in; 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  remons;  and, 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  discussed 
elsewhere  in  this  supplementary 
information,  this  final  rule  will  slightly 
reduce  the  reporting  burden  on  certain 
small  proprietors  and  will  not: 

(1)  Impose,  or  otherwise  cause,  any 
increase  in  recordkeeping  or  other 
compliance  burdens  on  small  entities, 
or 

(2)  Have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  No.  96- 
511, 44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
reporting  requirements.  This  rule  will 
eliminate  some  of  the  reporting  and 
filing  requirements  applicable  to  certain 
brewers. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Charles  N.  Bacon  and 
Marjorie  Ruhf,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 
27  CFR  Part  25 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfers.  Excise 
taxes.  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds. 
Transportation. 

List  oT  Subjects 
27  CFR  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  Forces.  Authority 
delegations  (Government  agencies). 

Beer,  Claims,  Excise  taxes.  Exports, 
Fishing  vessels.  Foreign  trade  zones. 
Labeling,  Liquors.  Ravaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Vessels, 
Warehouses,  Wine.  ^ 

Authority  and  Issuance 

Accordingly,  title  27,  Code  of  Federal 
Regulations  is  amended  as  follows: 


ij 
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PART  25— BEER 

Paragraph  1.  The  authority  citation 
for  part  25  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  26  U.S.C.  5002, 
5051-5054,  5056,  5061,  5091,  5111,5113, 
5142,  5143,  5146,  5222,  5401-5403;  5411- 
5417. 5551, 5552. 5555, 5556, 5671. 5673. 
5684, 6011, 6061, 6065. 6091, 6109. 6151. 
6301,  6302,  6311, 6313,  6402,  6651,  6656, 
6676,  6806,  7011. 7342, 7606. 7805;  31  U,S.a 
9301,  9303-9308. 

Par.  2.  The  table  of  contents  for  part 
25  is  amended  by  revising  the  title  of 
§  25.297  to  read  as  follows:  sec. 

•  •  •  *  • 

§2Sut97  Brawar'aRapoftetOperatiaiw, 
FormSiaOit. 

•  .  *  •  *  • 

Par.  3.  Section  25.11  is  amended  by 
revising  the  definition  of  the  term 
'‘barrel**  and  by  adding  a  definition  of 
the  term  “calendar  quarter"  to  read  as 
follows: 

§2S.tt  Meaning  of  terms. 

*  *  •  tl  B 

Barrel.  When  used  as  a  unit  of 
measure,  the  quantity  equal  to  31  U.S. 
gallons.  When  used  as  a  container,  a 
consumer  package  or  keg  containing  a 
quantity  of  beer  listed  in  §  25.156,  or 
other  size  authorized  by  the  regional 
director  (compliance). 
***** 

Calendar  quarter.  A  3-month  period 
during  the  year  as  follows:  January  1 
throu^  March  31;  April  1  through  June 
30;  July  1  through  September  30;  and 
October  1  through  DecembOT  31. 

*  *  •  •  * 

§25.152  [Amended] 

Par.  4.  Section  25.152(bK2)  is 
amended  by  removing  the  words 
"monthly  report"  and  replacing  them 
with  the  words  “Brewer's  Report  of 
Opmtions." 

Par.  5.  Section  25.156  is  revised  to 
read  as  follows: 

§25.156  OetamUnation  of  tax  on  kag  bear. 

(a)  In  determining  the  tax  on  beer 
removed  in  kegs,  a  barrel  is  regarded  as 
a  quantity  of  not  more  than  31  gallons. 
The  authorized  fractional  parts  of  a 
barrel  are  whole  barrels,  b^ves.  thirds, 
quarters,  sixths,  and  eighths,  and  beer 
may  be  removed  in  kegs  rated  at  those 
capacities.  The  following  keg  sizes  are 
also  authorized  at  the  stated  barrel 
equivalents: 


Size  Qi  keg  '  | 

Barrel 

equivalent 

S  gaikxts  ...............................  | 

0.16129 

30  Mar ...  .. 

0.255K 

SO  liter  . . .  1 

a426oe 

(b)  If  any  barrel  or  authorized  size  keg 
contains  a  quantity  of  beer  more  than  2 
percent  in  excess  of  its  rated  capacity, 
tax  will  be  determined  and  paid  on  the 
actual  quantity  of  beer  (without  benefit 
of  any  tolerance)  contained  in  the  keg. 

(c)  The  quantities  of  keg  beer  removed 
subject  to  tax  will  be  computed  to  5 
decimal  places.  The  sum  of  the 
quantities  computed  for  any  one  day 
will  be  rounded  to  2  decinul  places  and 
the  tax  will  be  calculated  and  paid  on 
the  rounded  sum. 

(26  US.C  5051) 

Par.  6.  Section  25.158  is  revised  to 
read  as  follows: 

§25.158  Tax  compulatlen for  boMad  beer. 

Barrel  equivalents  for  various  case 
sizes  are  as  follows: 

(a)  For  (7.5.  measure  bottles. 


Bottle  size  (net  corv 
tents  in  fkjkl  ounca^ 

Number 
of  bottles 
par  case 

Barrel 

equivafant 

a 

12 

OlOISIS 

6 _ 

24 

0.03629 

7  . 

12 

0.02117 

7  . . . 

24 

0.04234 

7  . 

32 

0.05645 

7  . . 

36 

0.05174 

7  . 

36 

0.06351 

7 

40 

0.07056 

7  . 

48 

0.08468 

a  . 

12 

0.02419 

8  . 

24 

0.04838 

8  . 

36 

0.07258 

8  . . . . . 

48 

0.09677 

10  . . 

12 

0.03024 

10  . 

24 

0.06048 

10 _ . 

48 

012097 

1  1  _ 

12 

0.03327 

11 _ 

24 

006653 

11.5  ,  -  T  ..M..*. 

24 

0.06966 

12  . . . . 

12 

0.03629 

12  . . 

15 

0.04536 

12  . . 

20 

0.06048 

12  . . . 

24 

0.07258 

12  . 

30 

0.09073 

12  . 

48 

0.14516 

12  . 

50 

0.15121 

14  . 

12 

0.04234 

14  . 

24 

0.08468 

16  (1  pint) _ 

12 

004836 

16(1  pint)...  _ 

24 

0.09677 

22  .  ... 

12 

0.06653 

22  . . 

24 

0.13306 

24  . . 

12 

0.07258 

24  . 

24 

0.14516 

30  . 

12 

0.09073 

32  (1  quart)  . 

12 

0.09677 

40  . 

12 

0.12087 

64  . 

1 

oiiieia 

64  . 

4 

0.06452 

64  . 

6 

0.09677 

128  (1  gallon) . 

1 

003226 

288  . . 

1 

0.07258 

(b)  For  metric  measure  bottles. 


BoMe  size  (metric 
netoonUrnti) 

Number 
o(  bottles 
per  case 

Barrel 

equhalenl 

SOOmiliMBrs _ 

24 

010226 

750n«iil*«s _ 

12 

0.07670 

1  Hter _ 

12 

010226 

2  Kters .  .  . 

6 

0.10226 

5  litars  _ _ _ _ ...... 

1 

0.04261 

(c)  For  other  case  sizes.  If  beer  is  to 
be  removed  in  cases  or  bottles  of  sixes 
other  than  those  listed  in  the  above 
tables,  the  brewer  shall  notify  the 
regional  director  (complimice]  in 
advance  and  request  to  be  advised  of  the 
fiactional  barrel  equivalent  applicable  to 
the  proposed  case  size. 

(26  U.Sil  5412) 

§25.186  [AmwKtedl 
Pat.  7.  Section  2S.186(d)  is  amended 
by  removing  the  words  “monthly 
report”  wherevw  they  appear,  s^ 
replacing  tlmm  with  toe  words 
“Brewer’s  Report  of  Operations." 

§25.192  (AflwndMQ 
Par.  8.  Section  Z5.192(c)  is  amended 
by  removing  the  words  “monthly 
report"  and  replacing  them  with  the 
words  “Brewer's  Report  of  0];>erations.“ 

§25.195  [Amended) 

Par.  9.  Section  25.195  is  amended  by 
removing  the  wmds  “monthly  report” 
and  replacing  them  with  the  worm 
“Brewer’s  Report  of  Operations." 

§25.196  [Amended) 

Par.  10.  Section  25.196(c)  is  amended 
by  removing  the  words  “monthly 
report"  and  replacing  them  with  toe 
words  “Brower’s  Report  of  Operations.” 

§25.276  [Amended] 

Par.  11.  Section  25.276(b)  is  amended 
by  removing  the  words  “montoly 
reports"  and  replacing  them  wito  the 
words  "the  Bre%ver’s  Report  of 
Operations,  F(Htn  5130.9.” 

Par.  12.  Section  25.266  is  ammided  by 
revising  paragraph  (a)  and  the 
information,  citatimi  at  the  end  of  the 
section  to  read  as  follows; 

§25.286  Ctahns  tor  remission  of  tax  on 
beer  lost  In  transit  betwreen  brewerios. 

(a)  Filing  of  claim.  Claims  for 
remission  of  tax  on  beer  lost  in  transit 
between  breweries  of  the  same 
ownership  shall  be  prepared  on  Form 
2635  (ATF  F  5620.8)  by  the  brewer  or 
the  brewer's  authoriaed  agent  and 
submitted  with  the  Form  513Q.tt  of  toe 
receiving  brewery  for  the  reporting 
period  in  which  the  shipment  is 
received.  When  the  loss  is  by  casually, 
toe  claim  will  be  submitted  with  the 
Form  5130.9  for  the  reporting  period  in 
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which  the  loss  is  discovered.  When,  for 
valid  reason,  the  required  claim  cannot 
be  submitted  with  Form  5130.9,  the 
brewer  shall  attach  a  statement  to  Form 
5130.9  stating  the  reason  why  the  claim 
cannot  be  filed  at  the  time  and  stating 
when  it  will  be  filed.  A  claim  will  not 
be  allowed  imless  filed  with  the 
regional  director  (compliance)  within  6 
months  of  the  date  of  the  loss. 
***** 

(27  U.S.C.  5056,  5414) 

Par.  13.  Section  25.296  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  ^)(2)  and  the 
informational  cite  at  the  end  of  the 
section  to  read  as  follows: 

{25.296  Record  of  bear  concentrate. 
***** 

(b)  Summary  report  of  operations.  A 
brewer  who  produces  concentrate  or 
reconstitutes  beer  shall  report  by 
specific  entries  on  Form  5130.9,  the 
quantity  of  beer  entered  into  the 
concentration  process,  and  the  quantity 
of  beer  reconstituted  from  concentrate. 

In  addition,  the  brewer  shall  prepare  on 
Form  5130.9,  a  summary  accounting  of 
all  concentrate  operations  at  the 
brewery  for  the  reporting  period.  This 
summary  accounting  will  show,  in 
barrels  of  31  gallons  with  fractions 
rounded  to  2  decimal  places: 

(1)  Concentrate  on  hand  beginning  of 
the  reporting  period; 

(2)  Concentrate  on  hand  end  of  the 
reporting  period; 

***** 

(26  U.S.C  5415) 

Par.  14.  Section  25.297  is  revised  to 
read  as  follows: 

i  25 JI97  Brower’s  Report  of  Operations, 
Form  5130.9. 

(a)  Monthly  report  of  operations. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  each  brewer  shall  prepare 
and  submit  a  monthly  report  of  brewery 
operations  on  Form  5130.9  to  the 
regional  director  (compliance)  not  later 
than  the  15th  day  of  the  month 
following  the  close  of  the  month  for 
which  prepared. 

(b)  Quarterly  report  of  operations.  (1) 
For  calendar  quarters  commencing  on  or 
after  October  1, 1993,  a  brewer  who 
produces  less  than  10,000  barrels  of  beer 
per  calendar  year  may  file  the  report  of 
brewery  operations  quarterly.  The  report 
will  be  fil^  on  Form  5130.9  with  the 
regional  director  (compliance)  not  later 
than  the  15th  day  of  the  month 
following  the  close  of  the  calendar 
quarter  for  which  prepared.  For  the 
purpose  of  establishing  whether  a 
quarterly  report  may  be  filed,  the  brewer 
will  determine  annual  production  of 


beer  by  adding  up  the  quantities  of  beer 
produced,  water/liquids  added  in 
cellars,  and  beer  received  from  other 
breweries  and  from  pilot  brewing  plants 
for  all  months  of  the  previous  calendar 
year. 

(2)  To  begin  the  quarterly  filing  of  a 
Brewer’s  Report  of  Operations,  a  brewer 
will  state  such  intent  in  the  "Remarks” 
section  when  filing  the  last  monthly 
Form  5130.9  before  the  calendar  quarter 
during  which  the  brewer  will 
commence  quarterly  filings.  A  brewer 
beginning  business  may  file  Form 
5130.9  quarterly  if  the  brewer  states  in 
the  "Remarks”  section  of  its  initial 
monthly  Form  5130.9  that  the  annual 
production  of  beer  is  not  likely  to 
exceed  10,000  barrels. 

(3)  If  a  brewer  determines  that  the 
10,000  barrel  quantity  for  a  calendar 
year  will  be  exceeded  in  any  month,  the 
brewer  shall  file  a  Form  5130.9  for  that 
month  and  for  all  subsequent  months  of 
the  calendar  year. 

(4)  The  regional  director  (compliance) 
may  at  any  time  require  a  brewer  who 
is  filing  a  Brewer’s  Report  of  Operations 
quarterly  to  file  such  report  monthly  if 
there  is  a  jeopardy  to  the  revenue. 

(c)  Retention.  The  brewer  shall  retain 
a  copy  of  the  Form  5130.9  as  part  of  the 
brewery  records. 

(26  U.S.C.  5415,  5555) 

PART  252— EXPORTATION  OF 
UQUORS 

Par.  15.  The  authority  citation  for  part 
252  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  19  U.S.C  81(c). 
1309, 1311;  26  U.S.C.  5008,  5051,  5053,  5055, 
5056,  5062,  5066,  5114,  5173,  5175-5177, 
5204-5207,  5214,  5223,  5301,  5354,  5362, 
5367,  5370,  5371, 5401,  5415,  5551,  5552, 
5555, 6065,  7302,  7805;  31  U.S.C  9301,  9303, 
9304, 9306;  44  U.S.C.  3504(h). 

Par.  16.  Section  252.148  is  amended 
by  revising  the  second  sentence  to  read 
as  follows; 

§252.148  Brewer’a  report 

*  *  *  The  total  quantity  of  beer  or 
beer  concentrate  involved  in  all  export 
shipments  returned  during  any 
reporting  period  will  be  reported  as  a 
separate  entry  on  Form  5130.9. 
***** 

Signed:  June  22, 1993. 

Stephen  E.  Higgins, 

Director. 

Approved:  July  9, 1993. 

Ronald  K.  Nohle, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  93-17834  Filed  7-27-93;  8:45  am) 
8IUJNQ  CODE  4S10-31-a 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD01-93-0761 

Special  Local  Regulations:  Portland 
Grand  Prix,  Portland,  ME 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Portland  Grand  Prix 
offshore  powerboat  race.  The  race  will 
be  held  on  Saturday.  August  7, 1993,  in 
the  waters  of  Casco  Bay  adjacent  to  Cape 
Elizabeth  and  South  Portland.  Maine. 
This  regulation  is  needed  to  restrict 
access  to  the  area  of  the  race  course  and 
provide  for  the  safety  of  life  during  the 
event. 

EFFECTIVE  DATES:  This  temporary 
regulation  is  effective  from  12  p.m.  to  4 
p.m.  on  August  7, 1993.  In  case  of 
postponement,  this  regulation  will  be  in 
effect  on  August  8, 1993  during  the 
same  time  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Eric  G.  Westerberg,  Chief 
Boating  Safety  Affairs  Branch,  (617) 
223-8311. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  E.G.  Westerberg,  Project  Officer,  First 
Coast  Guard  District  Boating  Safety 
Affairs  Branch,  and  LCDR  J.D.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  less  than  30  days  from  the  date 
of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  imtil 
July  1, 1993.  After  adjusting  the  position 
of  die  race  course  and  exclusionary  zone 
to  best  accommodate  the  needs  of  the 
boating  public,  insufticient  time 
remained  to  publish  proposed  rules 
prior  to  the  event  or  to  provide  for  a 
delayed  effective  date.  Publishing  a 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
respond  to  any  potential  hazards 
associated  wi^  this  type  of  marine 
'event.  The  Portland  Grand  Prix  has  been 
conducted  annually  for  the  past  five 
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years.  The  event  is  of  such  local 
popularity  that  delay  or  cancellation  to 
provide  for  a  NPRM  would  be  against 
the  public  interest. 

Background  and  Purpose 

The  Portland  Grand  Prix  is  a  high 
speed  powerboat  race  which  will  be 
held  in  the  waters  of  Casco  Bay,  Maine 
adjacent  to  Cape  Elizabeth.  This  event 
will  include  up  to  25  powerboats 
competing  on  a  triangular  course  at 
speeds  approaching  100  mph.  This 
regulation  establishes  an  exclusionary 
zone  for  the  race  course  and  an 
anchorage  area  for  spectator  craft.  The 
regulated  area  will  1^  patrolled  by  the 
Coast  Guard,  Coast  Guard  Auxiliary, 
sponsor-provided  patrols,  and  state  and 
local  law  enforcement  officials.  No 
vessel,  other  than  participants,  spectator 
craft  or  those  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  shall 
enter  the  regulated  area.  Other  vessels 
will  be  able  to  transit  around  the 
regulated  area  without  interference  or 
delay.  The  potential  hazards  to 
participants,  spectators,  and  transiting 
vessels  are  suc^  that  in  the  interest  of 
safety,  the  Coast  Guard  District 
Commander  is  issuing  special  local 
regulations  governing  the  regatta. 

Regulatory  Evaluation 

These  regulations  are  not  major  imder 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  Although  the  regulated  area 
partially  obstructs  the  commercial 
shipping  approaches  to  South  Portland, 
the  Coast  Guard  will  attempt  to 
minimize  any  delays  for  commercial 
vessels.  Weekend  commercial  traffic  is 
anticipated  to  be  minimal.  Deep  draft 
commercial  traffic  must  proceed  with 
caution  while  transiting  the  regulated 
area  East  of  Cape  Elizal^th.  Due  to  the 
limited  duration  of  the  event,  and  the 
extensive  marine  advisories  which  will 
be  made,  the  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined 


above  in  the  Regulatory  Evaluation 
section,  the  Coak  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  has  concluded  under  section  2.B.2.C 
of  Commandant  Instruction  M16475.1B, 
that  it  is  an  action  to  protect  public 
safety  and  is  categorically  excluded 
from  further  environmental 
documentation.  A  written  Categorical 
Exclusion  Determination  is  available  in 
the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulations 

In  consideration  of  the  foregoing.  33 
CFR  part  100  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35T01-76  is 
added  to  read  as  follows: 

S100.35T01-76  Portland  Grand  Prix, 
Portland,  Main*. 

(a)  Regulated  area.  The  regulated  area 
includes  the  coastal  Atlantic  waters  of 
Casco  Bay  between  the  Portland  Head 
Light  and  High  Head  of  Cape  Elizabeth, 
with  a  northern  boundary  extending 
from  the  Portland  Head  Light  Eastward 
to  Red  Nun  Buoy  "6”  at  43®37'07"  N., 
70®11'16"  W.,  a  southerly  boimdary 
extending  fiom  43‘*33'25"  N.,  70“12'02" 
W.,  in  the  vicinity  of  High  Head  on  Cape 
Elizabeth  to  the  ^d  Nun  Buoy  "28AR” 
marking  Alden  Rock  at  43°33'05"  N.  and 
70"09'34"  W.  The  eastern  bovmdary  of 
the  regulated  area  consists  of  an 
approximate  North/South  line  between 
Red  Nun  Buoy  "6”  and  the  Red  Nun 
Buoy  "2AR”  at  Alden  Rock.  The 


western  boimdary  of  the  regulated  area 
is  the  shoreline  of  South  Portland  and 
Cape  Elizabeth.  The  triangular  race 
course  will  be  located  within  the 
regulated  area  approximately  V!i 
nautical  mile  o^nore.  A  designated 
spectator  area  in  the  vicinity  of  Red  Nun 
Buoy  "6”  will  be  marked  by  the 
sponsor,  subject  to  approval  of  the 
Commander,  Coast  Guard  (koup 
Portland. 

(b)  Special  local  regulations.  (1) 
Commander,  U.S.  Co^  Guard  Group 
Portland  reserves  the  right  to  delay, 
modify  or  cancel  the  race  as  conditions 
or  circumstances  require. 

(2)  The  regulated  area  will  be  closed 
to  all  traffic  except  participants,  patrol 
craft,  and  spectator  vessels.  The 
Commanding  Officer,  Ckiast  Guard 
Group  Portland  or  designee  may,  allow 
vessels  to  transit  the  regulated  area. 
Spectator  vessels  may  operate  in  the 
designated  spectator  area  only. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  Coast 
Guard  patrol  personnel.  Upon  hearing 
five  or  more  blasts  from  a  U.S.  Coast 
Guard  vessel,  the  operator  of  a  vessel 
shall  stop  immediately  and  proceed  as 
directed.  U.S.  Coast  Guard  personnel 
include  commissioned,  warrant  and 
petty  officers  of  the  Coast  Guard. 
Members  of  the  Coast  Guard  Auxiliary 
may  be  present  to  inform  vessel 
operators  of  this  regulation  and  of  other 
applicable  laws. 

(c)  Effective  period.  This  regulation 
will  be  efiective  between  the  hours  of  12 
p.m.  and  4  p.m.  on  August  7, 1993.  In 
case  of  inclement  weather,  the 
regulations  will  be  efiective  between  the 
hours  of  12  p.m.  and  4  p.m.  on  August 
8, 1993. 

Dated:  July  19, 1993. 

Kent  H.  Williuns. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  93-18012  Filed  7-27-93;  8:45  am] 
BiUJNO  COOC  4S10-14-M 

33  CFR  Parties 

[COTP  St  Louis  Regulation  93-028] 

Safety  Zone  Regulation:  Kaskaskla 
River  Between  Mile  0.0  to  Mile  30.0 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Kaskaskia  ffiver  from  mile  0.0  to  mile 
30.0.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  farther  wake  damage  to 
levees  and  property  along  the  river. 
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EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  14, 1993  and 
will  remain  in  effect  imtil  August  15, 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Coast  (kiard  Maine  Safety  Office,  St. 

Louis  Missouri  at  314-539-3823. 
SUPPLEMBfTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
puolisned  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  safety  of  structures  and  vessels 
operating  in  the  regulated  area. 

Drafting  Information 
The  drafter  of  this  regulation  is  YN2 
Johnnie  S.  Fritts,  project  officer  for  the 
Captain  of  the  Port  and  Lieutenant 
Commander  A.O.  Denny,  project 
attorney.  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 
In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procediuas  would  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  causM  unanticipated 
flood  conditions  on  the  Kaskaskia  River 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  without  waiting  for  a 
comment  period  since  the  flood 
conditions  are  presenting  immediate 
hazards. 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  been  suffering  fiom 
high  water  conditions  for  114  days.  This 
has  contributed  to  unusually  wet 
conditions  along  the  river  with  the 
resultant  softening  of  the  earth  levees 
which  protect  the  adjacent  lowlands. 
Although  the  water  levels  in  the  river 
had  fallen  below  flood  stage  during  late 
June  1993,  the  levees  have  not  had  the 
opportunity  to  dry  out  before  the  recent 
rainfall  over  the  midwest  pushed  the 
rivers  back  above  the  flood  stage.  As  a 
result,  the  waters  of  the  Kaskaskia  River 
have  overflowed  its  banks  and  some 
levees  in  the  area  have  failed.  The  Army 
Corps  of  Engineers  has  repotted  that 
additional  levees  will  erode,  presenting 
an  imminent  danger  to  ongoing  flood 


relief  efforts  and  to  life  and  property 
along  the  river,  if  they  are  subjected  to 
the  wake  damaM  from  passing  vessels. 

The  present  flood  conditions  also 
present  a  hazard  to  navigation  in  that 
the  area’s  rivers  are  filled  with  a  mass 
of  trees  and  other  debris  which  have 
been  washed  from  the  river  banks  and 
the  inundated  lowlands,  once  visible 
obstructions  to  navigation  are  now 
submerged,  river  currents  are  not 
following  normal  patterns,  and 
insufficient  clearances  exist  for  vessels 
to  pass  under  certain  bridges.  Taken  a 
whole,  these  conditions  present  hazards 
which  greatly  hinder  the  safe  navigation 
of  recreational  and  commercial  traffic. 

Given  expected  rainfell  patterns,  the 
rivers  are  not  expected  to  crest  \intil  on 
or  after  July  19, 1993.  The  Army  Corps 
of  Engineers  anticipates  that  the 
Mississippi  River  will  crest  at  45  feet — 
this  is  15  feet  above  flood  stage  and  may 
establish  a  record  for  flood  waters  in  the 
area — and  that  it  may  take  another  four 
weeks  for  the  waters  to  recede  to  normal 
levels. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  native  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes.  Captain  of  the  Port,  St.  Louis, 
Missouri  will  monitor  river  conditions 
and  will  terminate  the  safety  zones  for 
specific  areas  as  river  conditions  allow. 

Fedralism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 


damage  to  the  environment  beyond  that 
which  will  result  from  naturally 
occurring  flood  conditions.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  oi  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Security  measures.  Vessels, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  SO  U.S.C  191; 

49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  section  165.T0255  is 
added,  to  read  as  follows; 

I165.T025S  Safety  zone:  Upper 
Mississippi  River  Basin. 

(a)  Location.  The  Kaskaskia  River 
between  mile  0.0  and  30.0  is  established 
as  a  safety  zone. 

(b)  Effective  dates.  This  regulation 
becomes  effective  on  July  14, 1993  and 
will  terminate  on  August  15, 1993. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zone  without  authority  of  the  Captain  of 
the  Port  apply. 

(d)  The  Captain  of  the  Port,  St.  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  affecting 
the  areas  covered  by  these  safety  zones 
by  Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHZ). 

Dated:  July  14. 1993. 

Scott  P.  Cooper, 

Ck)mmander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  St.  Louis,  Missouri. 

IFR  Doc.  93-18009  Filed  7-27-93;  8:45  ami 
BILUNG  cooe  4eiO-14-M 


33  CFR  Parties 

[CGD02-93-005] 

RIN  2115-AA97 

Safety  Zone;  Monongahela  River,  From 
Mile  96.0  to  Mile  97.5 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
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Monongahela  River  from  mile  96.0  to 
mile  97.5.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  due  to  a  restriction  in  channel 
width  caused  by  a  widening  of  the  barge 
fleeting  area  at  mile  96.5,  left 
descending  bank,  Monongahela  River. 
This  regulation  will  restrict  navigation 
in  the  regulated  area  for  the  safety  of 
vessel  traffic  and  the  protection  of  life 
and  property  along  the  river. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  July  16, 1993  and  will 
terminate  on  August  31, 1993,  unless 
terminated  at  an  earlier  date  by  the 
Captain  of  the  Port,  Pittsburgh, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
John  Meeham,  Operations  Officer, 
Captain  of  the  Port,  Pittsburgh, 
Pennsylvania  at  (412)  644-5808. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  John  Meehan,  Project  Officer,  Marine 
Safety  Office,  Pittsburgh,  Pennsylvania 
and  LCDR  A.  O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  labor  urrest  associated  with  a 
coal  miner’s  strike  in  the  Upper 
Monongahela  River  Valley  has  led  to  an 
unanticipated  need  to  consolidate  and 
widen  the  barge  fleet  located  within  the 
regulated  area  to  better  provide  for  its 
protection,  leaving  insufficient  time  to 
publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public’s  best  interest  to 
issue  a  regulation  now,  as  the  widened 
barge  fleet  presents  an  immediate 
hazard  to  vessels  transitting  the  area. 

Background  and  Purpose 

A  strike  involving  members  of  the 
United  Mine  Workers  of  America 
(UMWA)  against  certain  member 
companies  of  the  Bituminous  Coal 
Operators  Association  (BCOA)  has  been 
ongoing  at  selected  mines  in  the  Upper 
Monongahela  River  Valley  since  March, 
1993.  Labor  unrest,  and  associated  acts 
of  property  damage,  have  been  reported 
at  several  mines.  On  two  separate 
occasions,  unidentified  individuals 
have  reportedly  set  (or  attempted  to  set) 
strings  of  coals  barges  moored  at  a 


BCOA  member  company  mine  adrift  on 
the  Monongahela  River.  In  an  effort  to 
better  protect  its  barges  from  these  acts 
of  vandalism,  thisxompany  asked  for 
and  received  permission  from  the  Army 
Corps  of  Engineers  Pittsburgh  District 
and  the  Coast  Guard  Captain  of  the  Port 
Pittsburg  to  consolidate  its  barge  fleet 
near  company  security  posts  at  mile 
96.5,  left  descending  l^nk, 

Monongahela  River.  The  resulting  barge 
fleet  is  to  standard  barge  widths  wider 
than  normally  permitt^  by  the  Army 
Corps  of  Engineers  for  that  location  and 
has  significantly  reduced  adjacent 
navigable  channel  width  on  the 
Monongahela  River.  ’This  condition 
presents  hazards  which  hinder  the  safe 
navigation  of  vessels  at  this  location  and 
warrant  the  imposition  of  certain  vessel 
traffic  restrictions. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  was  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  the  limited  number 
of  vessels  transitting  the  area  and  the 
non-exclusionary  nature  of  the  vessel 
traffic  restrictions  applicable  to  the 
regulated  area. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C,  of 
Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Security  measures.  Vessels, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


.  Authority:  33  U.S.C  1231;  50  U.S.C  191; 

49  CFR  1.46  and  33  CFR  1.0&-1(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T0264  is  added, 
to  read  as  follows: 

S 165-T0264  Safety  zone;  Monongahela 
River. 

(a)  Location.  'The  following  area  is  a 
safety  zone:  The  Monongahela  River 
horn  mile  96.0  to  mile  97.5. 

(b)  Effective  date.  'This  regulation 
becomes  effective  July  16, 1993.  It  will 
terminate  on  August  31, 1993,  unless 
terminated  at  an  earlier  date  by  the 
Captain  of  the  Port  Pittsburgh. 

(c)  Regulations.  Transit  through  the 
safety  zone  may  be  made  only  under  the 
following  conditions: 

(1)  Recreational  vessels  have  blanket 
permission  to  enter  and  transit  through 
the  safety  zone. 

(2)  Commercial  vessels  have 
permission  to  enter  the  safety  zone 
provided  they  do  not  pass,  meet,  or 
overtak.e  another  vessel  in  the  safety 
zone. 

(3)  Upbound  vessels  shall  give  way  to 
downbound  vessels  and,  when 
approaching  mile  96.0,  shall  contact  any 
downbound  vessels  to  arrange  transit  of 
the  area. 

(4)  All  vessels  transmitting  the  area 
shall  steer  to  mid-channel  to  the 
maximum  extent  possible. 

(5)  Deviation  from  these  requirements 
requires  pre-authorization  from  the 
Captain  of  the  Port  Pittsburgh. 

Dated:  July  16, 1993. 

M.W.  Brown, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Pittsburgh,  PA. 

(FR  Doc.  93-18013  Filed  7-27-93;  8:45  amj 
BILUNO  cooe  4»10-14-M 

33  CFR  Parties 

[COTP  Loa  AngelesAong  Beach,  CA, 
Regulation  93-06] 

Safety  Zone  Regulations:  Pacific 
Ocean,  Gaviota,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  safety  zone 
within  a  500  yard  radius  of  tank  ships 
enroute  to  or  departing  ftom  the  Gaviota 
Meirine  Terminal.  It  encompasses  the 
vessel’s  transit  out  to  three  nautical 
miles  off  the  coast.  This  safety  zone  is 
needed  to  ensure  the  safe  arrival  and 
departure  of  tank  ships  and  to  protect 
the  boating  public  which  may  be 
attracted  by  the  arrival  of  the  first 
tankers  to  use  this  ofishore  marine 
terminal.  Entry  into  this  zone  is 
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prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  12. 1993.  It 
terminates  on  November  1, 1993. 
Comments  must  be  received  by 
September  13. 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 

Coast  Guard  Marine  Safety  Offioe/Group 
Los  Angeles-Long  Beach,  165  North  Pico 
Avenue,  Long  Beach,  CA  90802.  The 
comments  will  be  available  for 
inspection  and  copying  at  MSO  LA-LB. 
Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Curtis  Gray.  Marine  Safety 
Office  Los  Angeles/Long  Beach  at  (310) 
980-4455. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
publi^ed  for  this  regulation  and  a  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
tank  ships  from  being  placed  in 
extremis  whether  unintentionally  by  the 
general  boating  public  or  deliberately  by 
water  craft  operated  by  special  interest 
environmental  groups  or  other  similar 
activist  organizations. 

Althou^  this  regulation  is  published 
as  an  extended  temporary  rule  without 
prior  notice,  an  opportimity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  “ADDRESSES”  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulations,  and 
give  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Curtis  Gray,  project  officer 
for  the  Captain  of  the  Port,  and  Captain 
Bruce  Weule,  Project  Attorney,  Eleventh 
District  Coast  Guard  Legal  Office. 

Discussion  of  the  Regulation 

The  situation  requiring  this  regulation 
is  the  continued  need  to  safeguard 
specified  tank  vessels  from  being  placed 
in  extremis  during  transit  to  or  firam  the 
Gaviota  Marine  TerminaL  It  is 
anticipated  that  protestors  may 
demonstrate  and  possibly  try  to  interfere 


or  impede  tank  vessel  movement. 
Particularly  during  approach  and 
departure  from  the  of^ore  moorage,  it 
is  imperative  that  a  tanker’s  movement 
not  be  restricted.  The  tank  vessel  itself 
may  be  put  into  jeopardy,  with  possible 
loss  of  cargo  or  Kiel,  resulting  in  damage 
to  nearby  environmentally  sensitive 
areas. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  C^e 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 

49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  §  165.T1106  is  added  to  read 
as  follows: 

S165.T1106  Safety  zone:  Pacific  Ocean, 
California,  Gaviota  Marine  TerminaL 

(a)  Location.  The  temporary  safety 
zone,  when  activated  by  the  Captain  of 
the  Port,  Los  Angeles-Long  Beach,  is 
established  within  a  500  yard  radius  of 
specified  tank  ships  enroute  to  or 
departing  from  Gaviota  Marine 
Terminal.  The  safety  zone  moves  with 
the  vessel  out  to  three  nautical  miles 
from  shore. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  July  12. 1993.  It 
terminates  on  November  1. 1993. 

(c)  Regulations.  (1)  The  Captain  of  the 
Port  Los  Angeles-Long  Beach.  California 
will  activate  the  temporary  safety  zone 
described  in  paragraph  (b)  by  issuing  a 
local  broadcast  notice  to  mariners. 

(2)  All  persons  and  vessels  in  the 
vicinity  of  the  safety  zone  shall 
immediately  obey  any  direction  or  order 
of  on-scene  representatives  of  the 
Captain  of  the  Port. 

(3)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply.  No  person  or  vessel  may  enter  or 
remain  within  the  designated  zone 


without  the  permission  of  the  Captain  of 
the  Port  Los  Angeles-Long  Beach. 
California. 

Dated:  July  12, 1993. 

).B.  Morris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  CA. 

[FR  Doc.  93-18011  Filed  7-27-93;  8:45  ami 
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33  CFR  Part  165 
[CGO-09-93-0281 

Safety  Zone  Regulations:  Woodlawn 
Beach,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  Lake  Erie 
off  Woodlawn  Beach,  NY.  The  zone  is 
needed  to  ensure  the  safety  of  people, 
vessels,  and  aircraft  participating  in  a 
joint  military  service  airbome/seabome 
amphibious  assault  exercise.  It  is  also 
needed  to  protect  spectator  craft  and 
other  vessels  from  the  hazards 
associated  with  the  exercise.  Entry  into 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Buffalo,  New  York,  or  his  designated 
representative. 

EFFECTIVE  DATES:  This  regulation  is 
effective  from  9  a.m.  to  1  p.m.  on 
August  7, 1993  unless  otherwise 
terminated  by  Captain  of  the  Port, 
Buffalo,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

QMl  P.  H.  O’Keefe,  c/o  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office,  111  W.  Huron  Street,  Buffalo,  NY 
14202-2395;  telephone  (716)  846-4168. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rule  making  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Earlier  publication 
of  an  NPRM  for  this  regulation  was  not 
possible  since  the  actual  date  of  the 
exercise  was  only  recently  confirmed. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  danger  to 
the  vessels  involved  and  to  other 
waterway  users.  In  preparing  this 
regulation,  local  recreational  fisherman 
were  consulted. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMl  P.  H.  O’Keefe,  project  officer  for 
the  Captain  of  the  Port,  Buffalo,  New 
York,  and  CDR  J.  M.  Collins,  project 
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attorney,  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  event  requiring,  this  regulation  ia 
a  joint  service  airbome/seabome 
amphibious  assault  exercise  centered 
around  the  USS  BOULDER  and 
simulating  the  assault  of  Woodlawn 
Beach  on  Lake  Erie  just  south  of  Bufialo, 
NY.  Amphihious  assault  vehicles 
launched  firom  the  USS  BOULDER, 

Navy  SEALS  conducting  water  landings 
via  parachute,  and  helicopters 
delivering  additional  troops  to  the  beach 
are  several  evolutions  that  will  be 
included  in  the  exercise.  A  safety  zone 
is  needed  to  protect  spectator  craft  and 
other  vessels  from  the  hazards  inherent 
with  this  level  and  type  of  activity,  ft  is 
also  needed  to  rnisurs  that  the  safety  of 
the  exercise  is  not  compromised  by 
wakes  and  other  hazards  associated 
with  transiting  vessels. 

This  regulanon  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

FaderaliaBB 

This  acrien  baebeen  analysed  nr 
accordance  with- the  principles  and 
criteris  contained  in  Executive  Order 
12612,  and  ft  has  been  detennine  that 
this  emergency  rule  does  not  have 
sufficient  fedMalisos  implications  to- 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  efSubjects  ua33  CFRPait  1&5 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  part  165  of  title  33,  Ccxle 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to- read  as  follows: 

Authority:  33  U.S.C.  1231;  5(1U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  a04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T0982  is 
added  to  read  as  foUows: 

S165.T0982  Safety  zone:  Woodlawn 
Beach,  NY. 

a.  Location.  Thewatws  olLakeErie 
within  an  areas  encompassed  by  the 
following  boundaries  is  a  safety  zone:  A 
southern  boundary  from  the  sfaorelme  at 
position  42"46'48"  N,  78'’51'42"  W 
running  due  west  on  a  bearing  of  270° 
true  to  position  42°4er48''  N,  78°55'  W. 

A  western  boundary  fi‘om  position 
42“46'48"  N.  78°55'  W  sunning  duo 
north  on  a  b^ing  of  000°  true  ta 
position  42°48'24"N,  78°55' W.  A 


northern  boundary  from  positisn 
42°4S'24"  N,  7S“55'  W  running  due  east 
on  a  bearing  of  0^  true  to  tha 
intersection  with  the  shoreline  at 
posiUon  42°48'24"  N,  7a°51'45''  W,  and 
an  eastern  boundary  formed  by  the 
Woodlawn  Beach  Shoreline. 

(b)  Effective  data.  This  regulation  is. 
effective  from  9  a.in.  to  t  p.ra.  on 
August  7, 1993  unless  otherwise 
terminated  or  revised  by  the  Captain  on 
the  P(»t,  Buffalo,  New  York. 

tcLAegu/aiioiis.  In  accmdance  with 
the  gennal  regulations  m  §  165,23  of 
this  part,  entry  into  this  zone  is 
prohibitad  imless  audiorized  by  the 
Captain  of  tha  Port  Bufiato,  York. 

Dated:  Jtily  2, 1993. 

M.  G.  VanHaveifadw, 

ConunandeTr  U.S.  Coast  Guard  Captaia  of 
the  Port,  Buj^o,  NY,^ 

[FK  Doc.  93-16014  Filed  7-27-93;  8:45  ami 
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UBRARY  OF  CONGRESS 
Copyright  Offica 

37  CFR  Part  201 
IPaci(atNo.RM86>7c) 

Cabla  Compulsory  Ucansa:  Status  of 
Muttichaimel  Multipoint  Dtstribuilon 
Servlcas(MMOS) 

AGENCY:  Cbpyri^t  Office;  Library  of 
Congress. 

ACTION:  Final  rule;  extension  of  effective 
date;  pcdicy  dedsicn. 

summary:  The  Copyright  Office  is 
extending  the  effective  date  of  its 
regulation  denying  satellite  carriers, 
multipoint  distribution  services  (MDS) 
and  muMcfaannet  multipoint 
distribution  services  (N^IDS)  eligibility 
for  the  cable  compulsory  license.  The 
new  eftective  date  for  that  regulation  is 
Januaryl,  1995. 

EFFECTIVE  DATE:  The  effective  date  of 
§  201.17(k)  published  at  57  FR  3284. 
January  29, 1992,  is  extended  firom 
January  1, 1994  to  Janimry  1. 1995. 

FOR  FURTMEft  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel, 

UiS.  Copyright  Office,  Library  of 
Congress,  Washington,  DC  26559,  (202) 
707-8380. 

SUPPLUttMTARY  INFORMATION:  On 

January  29, 1902,  the  Copyright  Office 
issued  a  final  regulation  in  its 
proceeding  on  the  definitTon  of  a  cable 
system.  57  FR  3284  (1992).  The  Office 
concluded  that  neither  satellite  carriers. 
MDS  operators  nor  MMDS  operators  are 
oMe  ^>atems  withia  the  meaning  of  die 
title  17,  U.S.CL«sectioo  llKBrdsfinition 


of  a  cable  system  and  are  therefore  not 
eligible  for  compulsory  licensing  under 
section  111.  37  CFR  201.17(k).  The 
Office  stated  that  the  effective  date  of 
the  rulemaking  ia  Janaary  1. 1994,  at 
which  time  the  Office  will  na  longpr 
accept  royalty  filings  firom  either 
satellite  carriers,  MDS  orVQdDS 
opradors  who  claim  con^ulscny 
licensing  undm*  section  111  fin  the 
retransmission  of  broadcast  sigpala. 

The  purpose  of  the  January  1, 1994 
effective  date  is  to  permit  sufficient  time 
for  legislative  action  providlng  a 
copyri^t  solution  for  licensing  of 
broadcast  retransmissions  hf  satellite 
carriers,  MDS  and  MMDS  operators. 
Several  bills  have  already  been 
introduced  in  this  Gongw  addressing 
this  issue.  RR.  1103  extends 
indefinitely  the  section  119  satdiUte 
carrier  compulsory  Ucrase,  due  to 
expire- on  Decembitf  31. 1994,  and 
would  expand  the  section  111  definitian 
of  a  cable  system  to  inciuda  broadcast 
retransmission  providws  soch  as  MDS 
and  MMDS.  H.R  759  would  likawiae 
broaden  the  section  1X1  definition  of  a 
cable  system.  Althongh  tlieie  are 
currently  no  Senate  bills  pending; 
proposala  addressing  these  issues  aiv 
likely  to  soon  be  introduced.  Dz  riiort, 
the  le^slative  climate  ia  bright  fin* 
satisfying  tha  copyri^it  nee^  of 
satellite  carriers,  R^3S,  MMDS  and  other 
providers  with  respect  to  retransmisskm 
of  broadcast  programming. 

In  order  to  foster  tha  opportunity  for 
congressional  action,  the  Cop3fri^ 
Office  is  extending  the  effective  date  of 
its  cable  definition  regulation, 

§  201.17(k).  to  January  1, 1995.  Until 
that  date,  the  Office  will  continue  Us 
policy  of  receiving  and  filing  royafty 
submissions  from  MDS  and  MMDS 
operators  under  section  111  without 
ruling  as  to  their  sufficiency.  Satellite 
carriers  should  continue  to  file  under 
section  119. 

List  of  SidifectB  37  CFR  Fart  201 

Cable  systems.  Cable  compulsory 
license. 

Dated  July  14;  1993. 

Ralph  Oman, 

Register  of  Copyrights, 

Approved  by: 

Jamea  H.  Billington, 

The  Librariaa  (rf  Coagresa. 

[FR  Doc.  93-179t6  Piled  7-27-93;  8:45  am) 
BHJJNQ  CODE  141(M>af 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300288A;  FRL-4632-8] 

RIN  2070-AB78 

Polyvinyl  Acetate-Polyvinyl  Alcohol 
Copolymer  and  Vinyl  Acetate-Vinyl 
Alcohot-Alkyl  Lactone  Copolymer; 
Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  polyvinyl 
acetate-polyvinyl  alcohol  copolymer 
(CAS  R^.  No.  25213-24-5)  and  vinyl 
acetate-vinyl  alcohol-alkyl  lactone 
copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
regulation  was  requested  by  Chris  Craft 
Industrial  Products,  Inc. 

EFFECTIVE  DATE:  This  reflation 
becomes  effective  on  July  28, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  (OPP-300288A],  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708M.  401  M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  North  Tower,  Crystal  Station 
#1.  2800  Jefferson  Davis  Hwy., 

ArUngton,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  26. 1993  (58  FR 
30131),  EPA  issued  a  proposed  rule 
announcing  that  Chris  Craft  Industrial 
Products,  Inc.,  407  Coimty  Line  Rd., 
Gary,  IN  46403-2699,  had  submitted  a 
pesticide  petition  (PP  3E4217)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 


tolerance  for  residues  of  polyvinyl 
acetate-polyvinyl  alcohol  copolymer 
(CAS  Reg.  No.  25213-24-5)  and  vinyl 
acetate-vinyl  alcohol-alkyl  lactone 
copolymer  when  used  as  inert 
inmdients  (components  of  water- 
soluble  film)  in  feticide  formulations 
applied  to  growing  crops  only. 

mert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pestiddal  efficacy  of  their  own): 

Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  sucm  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule. 

Basea  on  the  information  cited  above, 
the  Agency  has  determined  that  when 
used  in  accordance  with  good 
agricultural  practice,  these  ingredients 
are  useful  and  tolerances  are  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  is  establishing  the 
exemptions  from  the  requirement  of  a 
tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 


178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
&at  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

§180.1001  Exemptions  from  the 
requirement  of  e  tolerance. 

*  *  *  *  « 

(d)  *  *  * 


lr>ert  ingredients 


Limits 


Uses 


Polyvifryl  acetate-polyvinyl  alcohol  copolymer  (CAS  Mirtimum  rHjmber  average  mo-  Component  of  water-soluble  film 
Reg.  No.  25213-24-5).  lecular  weight  50,000. 
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— 

inert  ingredients 

Limits 

Uses 

Vinyt  acetato^nyt  aicohoi>alky(  lactone  copolymer _ Mhiifnuin  eeSmatod  wumlier  av-  Component  at  vvatar-solubie  film 

eras*  molecular  weight 
40.000;  minimuin  viecesity  of 
18  cantipoise. 


[FR  Doc.  93-17860  Filed  7-Z7-93;  8;45  ami 
BILLiNG  CODE  K80-60-F  ' 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFRP«t173 

[MM  Docket  No.  93-104;  RM-82091 

Radio  Broadcasting  Services; 
Greenwood,  MS 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  282C2  for  Channel  282C3  at 
Greenwood.  Mississippi,  and  modifies 
the  construction  permit  for  Station 
WGNL(FM)  to  specif  operation  aa 
Channel  282C2  in  response  to  a  petition 
filed  by  Team  Broadcasting  Co.,  Inc.  See 
58  FR  26089,  April  30. 1993.  The 
coordinates  for  Channel  2a2C2  are  33- 
28-50  and  90-09-35.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  September  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  f202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93—104, 
adopted  June  30, 1993,  and  released  July 
21, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  faic.,  21  (Kl  M 
Street.  NW.,  suite  140,  Washington,  EXl 
20037,  (202)  osz-aaoo. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-4AMENOED] 

1.  The  authority  citatioB  for  part  73 
continues  to  read  as  follows; 


AoUiorily:  47  U.Sil  154.  303. 

173.202  [AiWMKiMl} 

2.  Section  73.2tKfi»),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  Z82C3 
and  adding  Channel  2B2C2  at 
Greenwood. 

Federal  Cmununications  Commission. 

Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Buceau. 

(PR  Dec.  93-17907  Filed  7-27-93;  8:45  ami 
BHJJNG  CODE  fnS-aMS 


47  CFR  Part  73 

[MM  Docket  No.  92-120;  RIII-7968] 

Radio  Broadcasting  Sendees;  Hartford, 
VT 

AGENCY;  Federal  Communicatiems 
Gommisskm. 

ACTION:  Final  rule. 

SUMMARY:  This  document  denies  the 
petition  for  rule  making  filed  by  Family 
Broadcasting.  Inc.,  permittee  of  Station 
WGLV-FM,  Channel  282A,  Hartford, 
Vermont,  requesting  the  substitution  of 
Channel  ZB2C3  for  Channel  2a2A  at 
Hartford  and  modification  of  Station 
WGLV-FM's  construction  permit  to 
specify  operation  on  the  higher  powered 
channel.  See  57  FR  23188,  Jane  2, 1992. 
With  this  action,  this  proceeding  is 
terminated.  « 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-120, 
adopted  June  29, 1993,  and  released  July 
21, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  23^,  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor, 
ITS,  Inc.,  f202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. 


Lisl  of  Subjects  ia  47  CFR  Part  73 
Ratfio  Iffoeidcatiag. 

Federal  Communications  Commission. 
Michael  C  Roger, 

Chief,  Anocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Dbc.  93-17908  Filed  7-27-93;  8:45  ami 
BlLiaia  CODE  S71»-ai-M 


47  CFR  Part  73 

[MM  Docket  No.  92-227;  RM-4D70;  RM- 
8072;  RM-8166I 

Radio  Broadcasting  Services; 
Eatontoo,  FayeQevUie,  Greenville, 
Griffin,  Hogansville,  Sperta,  and 
Thomaston,  GA,  and  Ashland  and 
Valley,  AL 

AGENCY!  Federal  Comraosications 
CommissicBB. 

ACTION;  Final  rule. 

SUMMARY:  The  Commisson.  at  tise 
request  of  Good  Medicine  Raefio 
Geor^a.  Inc.,  and  Design  Media,  faic., 
substitutes  Qtaimel  249C3  for  Qtannel 
249A  at  Sparta,  Georgia,  emd  reallots 
Channel  249C3  from  Sparta  to  Eatonton, 
Geor^a,  and  at  the  request  of  Orchon 
Broadcasting  Company  suhatitutns 
Chann^  24^113  for  Channel  249A  at 
Griffin,  Gemgia,  and  reailots  Channel 
248C3  from  Griffin  to  Fa^teviiie, 
Georgia,  in  accordance  with  §  1.4Z0(i)  of 
the  Commisaion’s  Rules.  The 
Commission  also  substitutes  Channel 
239C3  for  Channel  239A  at  Graenviile, 
Georgia;  substitutes  Channel  2S1C3  for 
Channel  248A  at  Hogansville,  Georgia; 
substitutes  Channel  266A  for  Channel 
237A  at  Thomaston,  Georgia;  substitutes 
Channel  238A  for  Channel  237A  at 
Ashland.  Alabama;  and  substitutes 
Channel  237A  fw  Channel  251A  at 
Valley,  Alabama.  See  57  FR  49057, 
October  29, 1392,  and  SUPPLEMENTAL 
INFORMATION,  infra. 

EFFECTIVE  DATE:  September  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202J  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-227, 
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adopted  July  6, 1993,  and  released  July 
22, 1993.  The  full  text  of  this 
CommissicHi  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  rcC  Reference 
Center  (room  239),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800, 1919  M 
Street,  NW.,  room  246,  or  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

Channel  249C3  can  be  reallotted  to 
Eatonton  with  a  site  restriction  of  8.6 
kilometers  (5.4  miles)  northeast  of  the 
community,  in  order  to  avoid  a  short¬ 
spacing  to  Station  WFOX(FM),  Channel 
246C.  Gainesville.  Georgia,  and  to  avoid 
a  short-spacing  to  a  construction  permit 
for  Station  WKXK(FM).  Channel  250C3, 
Fort  Valley.  Georgia.  The  coordinates  for 
Channel  249C3  at  Eatonton  are  North 
Latitude  33-23-03  and  West  Longitude 
83-19-22.  Channel  248C3  can  be 
reallotted  to  Fayetteville  with  a  site 
restriction  of  2.7  kilometers  (1.7  miles) 
southwest,  in  order  to  avoid  a  short¬ 
spacing  to  Station  WFOX(FM),  Channel 
246C,  Gainesville,  Georgia.  The 
coordinates  for  Channel  248C3  at 
Fayetteville  are  North  Latitude  33-25- 
42  and  West  Longitude  84-28-22. 
Channel  239C3  can  be  allotted  to 
Greenville  with  a  site  reduction  of  5.2 
kilometers  (3.2  miles  west,  in  order  to 
avoid  a  short-spacing  to  Station 
WNGC(FM).  Channel  238C.  Athen, 
Georgia.  The  coordinates  for  Channel 
239C3  at  Greenville  are  North  Latitude 
33-01-11  and  West  Longitude  84-46- 
06.  Channel  251C3  can  1m  allotted  to 
Hogansville  with  a  site  restriction  16.0 
kilometers  (9.9  miles)  west,  in  order  to 
avoid  a  short-spacing  to  a  construction 
permit  for  Station  WVOK(FM),  Channel 
250A,  Oxford,  Alabama,  to  Station 
WAGH(FM),  Channel  252A,  Fort 
Mitchell,  Alabama,  and  Station 
WSB(FM).  Channel  253C.  Atlanta, 
Georgia.  The  coordinates  for  Channel 
251C3  at  Hogansville  are  North  Latitude 
33-09-56  and  West  Longitude  85-05- 
11.  Channel  266A  can  be  allotted  to 
Thomaston  in  compliance  with  the 
Commission’s  minimum  distance 
sepeiration  requirements  with  a  site 
restriction  5.7  kilometers  (3.5  miles) 
west,  in  order  to  avoid  a  short-spacing 
to  Station  WPGA(FM),  Channel  265A, 
Perry,  Georgia,  and  Station  WCJM(FM), 
Channel  265A,  West  Point,  Georgia.  The 
coordinates  for  Channel  266A  at 
Thomaston  are  North  Latitude  32-54-08 
and  West  Longitude  84-23-13.  Channel 
238A  can  be  allotted  to  Ashland, 
Alabama,  in  compliance  with  the 
Commission’s  minimum  distance 


separation  requirements  at  its  crirrently 
licensed  transmitter  site.  The 
coordinates  for  Channel  238A  at 
Ashland  are  North  Latitude  33-18-30 
and  West  Longitude  85-50-58.  Channel 
237A  can  be  allotted  to  Valley, 

Alabama,  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  at  its 
construction  permit  site.  The 
coordinates  for  Channel  237A  at  Valley 
are  North  Latitude  32-55-12  and  West 
Longitude  85-13-04.  With  this  action, 
this  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

173.202  [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  237A  and  adding 
Channel  238A  at  Ashland,  and  by 
removing  Channel  251A  and  adding 
Channel  237A  at  Valley. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  249A,  Grifhn  and 
adding  Channel  248C3,  Fayetteville,  by 
removing  Channel  249A  at  Sparta  and 
adding  Channel  249C3,  Eatonton,  by 
removing  Channel  239A  and  adding 
Channel  239C3  at  Greenville,  by 
removing  Channel  248A  and  adding 
Channel  251C3  at  Hogansville,  by 
removing  Channel  237A  and  adding 
Channel  266A  at  Thomaston. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bur^u. 

[FR  Doc.  93-17913  Filed  7-27-93;  8:45  am) 

BILLINO  COD£  fTIl-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  93-98;  RM-8207] 

Radio  Broadcasting  Services; 
Rushford,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  257C3  for  Channel  257A  at 
Rushford,  Minnesota,  and  modifies  the 
license  for  Station  KWNO-FM  to 
specify  operation  on  Channel  257C3  in 
response  to  a  petition  filed  by  Wheeler 
Broadcasting  of  Minnesota,  Inc.  See  58 
FR  25592,  April  27. 1993.  The 


coordinates  for  Channel  257C3  at 
Rushford  are  43-50-51  and  91-42-11. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  7. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-98, 
adopted  June  29, 1993,  and  released  July 
21, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  thp  Commission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW,,  Washington,  DC.  'The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  257A 
and  adding  Channel  257C3  at  Rushford. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-17909  Filed  7-27-93;  8:45  am] 
BILUNG  CODE  CTia-OI-M 

47  CFR  Part  76 

[MM  Docket  Nos.  92-259;  FCC  93-354] 

Cable  Act  of  1992— Must-Carry  and 
Retransmission  Consent  Provisions 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

SUMMARY:  By  this  Order,  the 
Commission  amends  certain  provisions 
of  the  must-carry  rules  adopted  to 
implement  the  (^ble  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  The  additional  rules 
provided  in  this  Order  will  facilitate  the 
orderly  transition  between  must-carry 
and  retransmission  consent. 

EFFECTIVE  DATE:  August  30,  1993. 
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FOR  FURTHER  INFORMATtON  CONTACT: 
Elizabeth  W.  Beaty,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  634- 
6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
MM  Docket  No.  92-259,  FCC  93-354, 
adopted  July  15, 1993,  and  released  July 
16, 1993.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center,  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service 
(ITS),  at  (202)  857-3800,  2100  M  Street. 
NW.,  Washington,  D.C.  20037. 

Synopsis  of  the  Order 

1.  On  March  11, 1993,  the 
Commission  adopted  a  Report  and 
Order  in  this  proceeding,  58  FR  17350 
(April  2, 1993),  to  implement  the 
mandatory  television  broadcast  signal 
carriage  ("must-carry”)  and 
retransmission  consent  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (“1992 
Act”).  The  rules  adopted  in  the  Report 
and  Order  required  cable  systems  to 
commence  carriage  of  local  broadcast 
television  stations  entitled  to  must-carry 
status  beginning  on  June  2, 1993.  On 
June  17, 1993,  local  broadcast  stations 
were  required  to  make  their  initial 
election  of  must-carry  or  retransmission 
consent  status  and  were  required  to 
notify  cable  systems  of  their  election. 
Those  broadcast  stations  which  elected 
must-carry  status  were  required  to 
notify  the  cable  system  of  their  preferred 
channel  position.  Those  broadcast 
stations  which  failed  to  elect  either 
must-carry  or  retransmission  consent 
status  are  deemed  must-carry  stations  by 
default. 

2.  The  Association  of  Independent 
Television  Stations,  Inc.  (“INTV”)  and 
the  National  Association  of  Broadcasters 
(“NAB”)  filed  Petitions  for 
Reconsideration  which  seek 
clarification  that  local  commercial 
stations  electing  retransmission  consent 
retain  their  must-carry  rights  until 
October  6, 1993.  National  Cable 
Television  Association  (“NCTA”),  and 
Time  Warner  Entertainment  Company, 
L.P.  (“TWE”)  oppose  this  request  and 
argue  that  such  an  interpretation 
contradicts  the  language  of  Section 
325(3)(B)  of  the  1992  Act  which  states 
that  must-carry  rights  shall  not  apply  to 
stations  which  elect  retransmission 
consent  status. 

3.  The  Order  clarifies  that  local 
broadcast  stations  which  are  otherwise 
entitled  to  mandatory  carriage  and 
which  have  elected  retransmission 


consent  may  not  have  their  carriage 
discontinued  by  any  cable  system  prior 
to  October  6, 1993,  the  effective  date  of 
their  retransmission  consent  elections. 

As  we  stated  in  the  Report  and  Order, 
the  implementation  schedule  was 
adopted  to  reduce  the  number  of 
chemges  to  which  the  cable  operator  and 
subscribers  would  be  subjected.  We 
rejected  cable  commenter’s  suggestions 
that  retransmission  copsent  and  must- 
carry  (except  for  channel  positioning 
requirements)  take  effect  on  the  same 
date  because  we  believed  Congressional 
intent  precluded  us  finm  delaying 
implementation  of  must-carry  until 
October  6, 1993.  It  was  our  intent  that, 
during  the  transition  period,  all  eligible 
signals  continue  to  be  carried  until  such 
time  as  the  cable  operator  must 
discontinue  carriage  of  the  signal  due  to 
a  lack  of  consent  from  the  broadcast 
television  station.  We  believe  that  this 
approach  is  consistent  with  the 
language  of  the  1992  Act  which 
provides  that  must-carry  rights  are  not 
available  to  stations  that  elect 
retransmission  consent.  See  47  U.S.C. 
325(b)(4).  Section  325(b)(3)(B),  however, 
provides  that  the  Commission’s 
retransmission  consent  regulations  shall 
require  that  television  stations  make  an 
election  between  must-carry  and 
retransmission  consent  “within  one  year 
after  the  date  of  enactment”  of  the  1992 
Act  and  every  three  years  thereafter. 
Reading  these  two  sections  together,  and 
based  on  the  reasons  set  forth  in  the 
Report  and  Order,  we  believe  it 
reasonable  to  delay  the  efiectiveness  of 
stations’  retransmission  consent  election 
(and  thus  their  forfeiture  of  must-carry 
rights)  until  October  6, 1993. 
Accordingly,  a  station  choosing 
retransmission  consent  is  entitled  to 
must-carry  imtil  that  date.  We  reaffirm 
that  this  approach  will  be  the  least 
disruptive  to  subscribers  and  will 
ensure  an  orderly  transition  to 
retransmission  consent.  We  are 
amending  §  76.56  of  our  rules  to  reflect 
this  clarification. 

4.  In  an  effort  to  assist  cable  systems 
in  establishing  the  channel  line-up 
changes  which  will  be  required  on 
Octo^r  6, 1993,  we  also  take  this 
opportimity  to  clarify  the  channel 
positioning  rights  of  local  commercial 
broadcast  stations  which  failed  to  elect 
must-carry  or  retransmission  consent 
and  which,  therefore,  default  to  must- 
carry  status.  We  continue  to  believe  that 
the  channel  positioning  rights  of  all 
television  broadcast  stations  were 
intended  by  Congress  to  be  determined 
by  the  broadcaster  and  not  determined 
by  the  cable  system.  However,  in  those 
instances  where  the  broadcaster  has 


failed  to  make  an  election  and  to  notify 
the  cable  system,  we  believe  it  is  unfair 
to  leave  the  cable  system  uninformed  as 
to  where  to  place  the  signal. 

5.  As  stated  in  the  Report  and  Order, 
the  default  election  was  to  be  self¬ 
executing  without  need  for  interaction 
between  the  cable  system  and  the 
broadcaster.  We  thus  clarify  that,  after 
October  6, 1993,  cable  systems  which 
are  required  to  carry  the  signal  of  a 
default  commercial  must-carry 
broadcaster  shall  place  that  signal  on 
one  of  the  statutorily  defined  positions, 
at  the  system’s  discretion.  We  believe 
that  this  will  preserve  Congress’  intent 
that  must-cany  stations  be  carried  on 
their  over-the-air,  historical  or  current 
channel  position  while  allowing  the 
cable  system  to  decide  which  of  the 
statutory  channel  positions  will  be  used. 
We  are  amending  §  76.57  of  ovir  rules  to 
reflect  the  channel  position  options  of  a 
default  ihust-carry  station. 

6.  In  the  Report  and  Order,  we  | 

declined  to  establish  any  rules  | 

governing  conflicts  among  must-carry  ’ 

stations’  requests  for  specific  channels. 
We  now  conclude  that  such  rules  are 
necessary  to  resolve  conflicts  between 
local  commercial  stations  that 
affirmatively  elected  carriage  and  those 
receiving  carriage  by  default. 

Specifically,  in  the  event  of  such  a 
conflict,  the  request  from  the  local 
commercial  station  which  made  an 
affirmative  election  should  be  given 
priority.  In  the  event  this  station  has 
selected  the  only  statutory  channel 
position  available  to  the  station  carried 
by  default,  the  cable  system  may  place 
that  station  on  a  channel  of  the  cable 
system’s  choice,  so  long  as  that  channel 
is  included  on  the  basic  service  tier.  We 
believe  this  approach  is  fair  to  all 
parties  since  the  default  must-carry 
station  could  have  protected  its  channel 
positioning  rights  by  affirmatively 
electing  must-carry  and  a  specific 
channel  position. 

Ordering  Clauses 

7.  Accordingly,  it  is  ordered  pursuant 
to  sections  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j)  and 
303(r).  that  §§  76.56  and  76.57  are 
amended  as  set  forth  below. 

8.  It  is  ordered  that  the  Petitions  for 
Reconsideration  filed  by  the  National 
Association  of  Broadcasters  and  the 
Association  of  Independent  Television 
Stations,  Inc.,  are  granted  in  part,  and 
the  Petition  filed  by  the  Commimity 
Antenna  Television  Association  is 
denied  in  part,  only  to  the  extent 
specified  in  this  Order. 
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9.  It  is  ordered  that  the  rules  set  forth 
in  this  Order  will  be  effective  on  August' 
30. 1993. 

List  of  Subjects  in  47  CFR  Part  76 
Cable  television. 

Federal  Communications  Commission. 
Williun  F.  Catea, 

Acting  Secretary. 

Amendatory  Test 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76--CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Secs.  2.  3. 4.  301,  303,  307,  306. 
309, 48  Stat,  as  amended.  1064, 1065, 1066, 
1081, 1082, 1083, 1064, 1065, 1101;  47  U.S.C. 
Secs.  152, 153, 154,  301,  303,  307,  308,  309, 
532,  533, 535, 542,  543, 552  as  amended,  106 
Stat,  1460. 

2.  Section  76.56  is  amended  by 
adding  a  paragraph  (b)(7)  to  read  as 
follows: 

§  76.56  Signal  carriage  obligations. 

*  *  *  «  * 

(b)  •  *  * 

(7)  A  local  commercial  television 
station  carried  to  fulfill  the 
requirements  of  this  paragraph,  which 
subsequently  elects  retransmission 
consent  pursuant  to  §  76.64,  shall 
continue  to  be  carried  by  the  cable 
system  imtil  the  efiective  date  of  such 
retransmission  consent  election. 
***** 

3.  Section  76.57  is  amended  by 
adding  a  paragraph  (e)  following  the 
note  to  read  as  follows: 

176.57  Channel  positioning. 
***** 

(e)  Pursuant  to  §  76.64(f)(3),  a  local 
commercial  broadcast  television  station 
that  fails  to  make  an  election  is  deemed 
a  must-carry  station.  A  cable  operator 
shall  carry  such  a  television  station  on 
the  cable  system  channel  number  on 
which  the  local  commercial  television 
station  is  broadcast  over  the  air,  or  on 
the  channel  on  which  it  was  carried  on 
July  19. 1985,  or  on  the  channel  on 
which  it  was  carried  on  January  1, 1992. 
In  the  event  that  none  of  these  specified 
channel  positions  is  available  due  to  a 
channel  positioning  request  from  a 
commercial  television  station 
affirmatively  asserting  its  must-carry 
rights  or  such  a  request  from  a  qualified 
local  noncommercial  educational 
station,  the  cable  operator  shall  place 
the  signal  of  such  a  television  station  on 
a  channel  of  the  cable  system’s  choice. 


so  long  as  that  channel  is  included  on 
the  basic  service  tier. 

IFR  Doc  93-17931  Filed  7-27-93;  8:45  am] 
BiUJNO  CODE  S712-«1-<l 


47  CFR  Part  90 

[PR  Docket  No.  93-38;  FCC  93-330] 

Private  Land  Mobile  Radio  Servicea; 
Private  Carrier  Paging  Service  to 
Individuals 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SIMMARY:  The  Commission  has  adopted 
rule  changes  that  will  enable  private 
carrier  paging  (PCP)  licensees  to  provide 
service  to  individuals.  Specifically,  we 
are  adding  individuals  to  the  list  ^ 
eligible  users  of  PCP  services  set  forth 
in  our  rules.  This  action  responds  to  a 
petition  for  rule  making  by  the 
Association  for  Private  Carrier  Paging 
Section  of  the  National  Association  of 
Business  and  Educational  Radio,  Inc., 
and  is  intended  to  increase  service 
alternatives  available  to  individual 
paging  users  and  to  eliminate 
unnecessary  regulation. 

EFFECTIVE  DATE:  August  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Furth,  Policy  &  Planning 
Branch,  Private  Radio  Bureau,  (202) 
634-2443. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  in  PR  Docket  No.  93-38  (F(X 
93-330),  adopted  June  24, 1993,  and 
released  July  16. 1993.  The  full  text  of 
the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Donets 
Branch,  room  230, 1919  M  St,  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  fi'om  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,.  2100  M  St. 
NW.,  suite  140,  Washington,  DC  20037, 
(202)  857-3800. 

Summary  of  Repiort  and  Order 

1.  In  this  Report  and  Order,  we  amend 
§§90.75  and  90.494  of  the 
Commission’s  rules,  47  CFR  90.75, 
90.494,  to  enable  private  carrier  paging 
(PCP)  licensees  at  929-930  MHz  and  in 
the  Business  Radio  Service  to  provide 
private  carrier  paging  service  to 
individuals  as  well  as  other  currently 
eligible  users.  'The  proceeding  was 
initiated  by  a  Notice  of  Proposed  Rule 
Making.  8  FCC  Red  1716,  published  at 
58  FR  15131  (March  19. 1993). 

2.  Part  90  of  our  rules  previously 
authorized  PCP  licensees  to  offer  paging 


services  only  to  end  users  who  are 
themselves  eligible  for  licensing  under 
part  90  and  to  the  federal  government. 
Thus,  because  private  individuals  (other 
than  those  who  qualify  as  business 
licensees)  are  not  eligible  for  a  part  90 
license,  they  could  not  obtain  paging 
service  from  a  PCP  system,  but  could 
only  do  so  fiom  a  common  carrier 
pagi^  system. 

3.  The  Report  and  Order  provides  that 
private  individuals,  like  business  and 
government  users,  are  now  eligible  to 
use  PCP  services.  As  paging  tei^nology 
becomes  less  costly  and  more  widely 
available,  increasing  numbers  of 
individual  users  are  seeking  service  for 
private  as  well  as  business  purposes.  W'e 
conclude  that  these  individuals  will 
benefit  fiom  being  able  to  choose 
between  private  and  common  carrier 
alternatives.  In  some  instances,  PCP 
operators  may  be  able  to  provide 
technically  superior  service  at  a  lower 
cost,  or  to  offer  specialized  service 
tailored  to  the  user’s  particular  needs. 

4.  'This  action  also  removes  an 
unnecessary  barrier  to  competition  in 
the  paging  marketplace.  The  prior  rules 
requir^  PCP  licensees  to  screen 
customers  to  guard  against  ineligible 
users,  and  to  similarly  restrict  resale  to 
individuals.  Because  of  the  difficulty  of 
enforcing  these  restrictions,  some 
licensees  were  reluctant  to  serve  any 
individual  customers,  including  eligible 
business  users,  and  many  distributors 
were  tmwilling  to  resell  PCP  services. 

We  conclude  that  eliminating  these 
restrictions  will  make  PCP  services 
more  widely  available  to  the  public. 

5.  Balanced  against  the  competitive 
benefits  that  flow  fiom  allowing  PCP 
licensees  to  serve  individuals,  there  is 
no  public  interest  benefit  to  retaining 
the  existing  rule.  Current  paging 
technology  can  readily  accommodate 
additional  users  on  existing  PCP 
systems.  'Thus,  the  rule  is  not  needed  to 
prevent  fioquency  overuse  or 
degradation  of  service  to  existing 
customers.  In  the  absence  of  an 
affirmative  reason  to  retain  the  previous 
rule,  we  conclude  that  it  should  be 
eliminated. 

6.  Some  commenters  in  this 
proceeding  question  whether  our  action 
hlurs  the  distinction  between  common 
and  private  carrier  paging,  and  suggest 
that  we  should  look  more  broadly  at  our 
paging  regulations  in  this  proceeding. 
We  conclude  that  such  an  inquiry  is 
beyond  the  scope  of  this  proceeding. 

The  Report  and  Order  is  consistent  with 
prior  Commission  decisions  in  which 
we  have  held  that  private  carriers  may 
serve  individuals  without  affecting  their 
private  carrier  status.  However,  we  do 
not  rule  out  the  possibility  of  addressing 
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broader  regulatory  issues  at  a  later  time 
as  circumstances  warrant. 

Final  Regulatory  Flexibility  Analysis 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  a  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  viewed  at  the 
Commission’s  offices  or  obtained  horn 
its  copy  contractor. 

Ordering  Clauses 

8.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i),  303(g).  303(r).  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g). 

303(r).  and  332(a),  Part  90  of  the 
Commission’s  Rules,  47  CFR  part  90.  is 
amended  as  set  forth  below. 

9.  It  is  further  ordered  that  this  Report 
and  Order  will  be  effective  thirty  days 
after  publication  in  the  Federal 
Register. 

10.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  90 

Business  and  industry.  Eligible  and 
users.  Private  carrier  paging,  Private 
land  mobile  radio  services. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Part  90  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4, 303, 48  Stat.  1066, 
1082,  as  amended;  47  U.S.Q  154, 303  and 
332,  unless  otherwise  noted. 

2.  Section  90.75  is  amended  by 
revising  paragraph  (c)(10)  to  read  as 
follows: 

i  90.75  Bualnese  radio  service. 

(c).  *  * 

(10)  This  frequency  is  assigned  only 
for  one-way  paging  communications  to 
mobile  receivers.  Only  AID,  A2D,  A3E. 
FID,  F2D,  F3E,  or  G3E  emissions  may 
be  authorized.  Licensees  may  provide 
one-way  paging  communications  on  this 
frequency  to  individuals,  persons 
eligible  for  licensing  under  subpart  B,  C, 
D.  or  E  of  this  part,  and  representatives 
of  Federal  Government  agencies. 


3.  Section  90.494(a)  is  amended  by 
revising  the  third  sentence  of  footnote  1 
to  read  as  follows: 

f  90.494  Oit*way  paging  operations  In  the 
929-930  MHz  band. 

(a)*  *  * 

Frequencies  listed  in  Pool  2  are 
available  only  for  shared  use  by  private 
carrier  paging  (PCP)  licensees  in 
providing  one-way  paging 
commvmications  to  individuals,  persons 
eligible  for  licensing  under  subpart  B,  C, 
D,  or  E  of  this  part,  and  representatives 
of  Federal  Government  agencies. 

(FR  Doc.  93-17930  Filed  7-27-93;  8:45  am] 
BiUJNQ  COOC  fri2-«1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Chapter  21 
RIN  3206-AE04 

Federal  Employees’  Group  Life 
Insurance  Federal  Acquisition 
Regulation 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  that  describes  the  method  by 
which  the  OPM  implements  and 
supplements  the  F^eral  Acquisition 
Regulation  (FAR)  for  the  Federal 
Employees’  Group  Life  Insurance 
(FEGU)  Program.  The  regulation 
identifies  b^ic  and  significant 
acquisition  policies  unique  to  the  FEGLI 
program. 

EFFECTIVE  DATE:  August  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  L.  Block.  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  On  June 
10, 1992,  OPM  issued  a  proposed 
regulation  in  the  Federal  Register  (57 
FR  24704)  to  provide  direction  and 
imiformity  in  the  agency’s  procurement 
of  life  insurance  coverage  for  Federal 
employees,  retirees,  and  survivors,  and 
to  assist  life  insurance  carriers  and  other 
interested  parties  in  imderstanding 

OPM’s  application  of  the  Federal  _ 

Acquisition  Regulation  (FAR)  (48  CFR 
chapter  1)  to  the  FEGLI  Program.  The 
regulation  is  referred  to  as  the  Federal 
Employees’  Group  Life  Insurance 
Federal  Acquisition  Regulation  (LIFAR). 
The  LIFAR  describes  the  methods  by 
which  OPM  will  implement  and 
supplement  the  FAR  for  the  specific 
purpose  of  acquiring  and  administering 
contracts  with  life  insurance  carriers  in 
the  FEGLI  Program. 


OPM  received  comments  fit)m  one 
insurance  company  during  the  30-day 
comment  period.  The  company  wished 
to  clarify  ffiat  the  deferred  acquisition 
tax  (“DAC”  tax)  referred  to  in  the 
Supplementary  Information  portion  of 
the  proposed  rule  is  neither  a  tax  on 
assets  nor  a  tax  on  net  profit.  OPM 
agrees.  For  a  detailed  description  of  the 
tax,  interested  parties  should  refer  to 
Section  11301  of  Title  XI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  Tbe  LIFAR  provisions  on  taxes 
have  been  rewritten  for  clarity;  however. 
OPM  has  made  no  substantial  changes. 

With  respect  to  the  cost  control  factor 
at  2115.905(a)(5)  for  consideration  in 
setting  the  contractor’s  prenegotiation 
objective  (specifically,  cost  containment 
accomplishments  that  will  benefit  the 
FEGLI  Program),  the  commenter 
objected  to  OPM’s  limiting 
consideration  to  the  contractor’s 
"success”  at  preventing  waste,  loss, 
unauthorized  use,  or  misappropriation 
of  FEGLI  Program  assets  and  at  limiting 
and  recovering  erroneous  benefit 
payments.  The  commenter  suggested 
substituting  the  word  "efforts"  for 
"success”  in  order  to  recognize 
activities  aimed  at  correcting  situations 
that  may  not  necessarily  result  in 
reducing  costs  because  of  other  factors, 
such  as,  erroneous  benefit  payments 
caused  by  an  agency  error  or  incorrect 
certification.  We  believe  the  comment  is 
unfoimded  because  OPM  is  able  to 
identify  erroneous  benefit  payments 
caused  by  agency  error  and  will  take 
this  into  consideration  in  determining 
the  service  charge.  The  contractor’s 
detection  of  agency  errors  will  be  given 
positive  consideration  in  determining 
the  cost  control  factor,  while  agency 
errors  undetected  by  the  contractor  that 
reasonably  should  have  been  detected 
will  be  given  negative  consideration.  We 
believe  the  "success”  standard  is 
achievable  and.  therefore,  have  not 
adopted  the  commenter ’s  suggestion. 

Tne  commenter  also  requested  a 
clarifying  example  of  how  an 
imauthorized  use  of  FEGLI  Program 
assets  might  differ  firom 
misappropriation  of  FEGLI  Program 
assets.  An  example  of  unauthorized  use 
would  be  the  contractor’s  use  of  FEGLI 
Program  funds  to  purchase  capital 
equipment  that  was  not  authorized 
under  the  contract,  but  which  was  used 
under  the  contract.  An  example  of 
misappropriation  of  FEGLI  Program 
assets  would  be  the  contractor’s  using 
FEGLI  funds  to  its  own  advantage  (i.e., 
stealing). 

The  commenter  believes  the  weight 
ranges  at  2115.905(b)  assigned  to  the 
profit  factors  severely  limit  the 
contractor’s  profit  opportunity. 
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particularly  since  the  weights  are  to  be 
applied  to  the  contractor’s  Basic  and 
Family  Optional  insurance  claims  paid 
in  the  previous  contract  year.  The 
commentOT  points  out  that  the  dollar 
claim  volume  for  basic  and  family 
optional  coverage  has  grown  at  a  rate 
less  than,  the  rate  of  inflation  for  the  past 
few  years  and  that  the  weights  are  lower 
than  those  generally  used  by  other 
Federal  agencies.  Consequently,  the 
commenter  believes  that  the  maximum 
weighting  for  contractor  performance 
should  be  raised  from  .0005  to  a 
minimum  of  .0008.  We  have  not 
adopted  this  suggestion.  The  FAR  states 
that  the  profit  prenegotiation  objectives 
repiesent  that  element  of  the  total 
remuneration  that  contractors  may 
receive  for  contract  performance  over 
and  above  allowable  costs  [FAR  15.901]. 
The  FAR  also  states  that  it  is  in  the 
Government’s  interest  to  offer 
contractors  opportunities  for  financial 
rewards.  However,  the  FAR  does  not 
state  that  the  .standards  should  increase 
the  general  level  of  profits  currently 
being  awarded  und^  the  contract.  The 
guidelines  are  merely  intended  to  give 
structure  to  the  process  of  determining 
the  service  charge  and  to  provide 
justification  and  documentation  of  the 
profits  paid. 

The  commenter  suggested  insertion  of 
language  at  the  beginning  of  paragraph 

2 13 1.205- 4 1(b),  concerning  taxes  on 
FEGU  premiums,  to  enable  the 
contractor  to  claiiaas  allowable  costs 
state  taxes  on  FEGLI  premiums  in  the 
event  the  Federal  law  prohibiting  the 
imposition  of  state  taxes  on  FEGLI 
premiums  is  either  amended  or 
repealed.  We  have  adopted  this 
suggestion. 

The  commenter  suggested  referencing 
26  U.S.C.  848  in  paragraph  2131.205- 
41{c]  (now  2131.205-41(e))  on  the 
Deferred  Acquisition  Tax.  We  agree  and 
have  inserted  the  reference  in  the 
regulation. 

Section  2131.205-3  (formerly 

2131.205- 71)  refers  to  the  recovery  of 
benefit  payments  made  by  a  contractor 
in  error.  It  authorizes  the  contracting 
officer  to  allow  a  contractor’s 
unrecovered  erroneous  benefit 
payments  to  be  charged  to  the  contract 
if  the  contractor  demonstrates  that 
payment  was  made  in  accordance  with 
an  approved  system  of  internal  control 
under  2146.270(b).  The  provision  deems 
the  contractor’s  use  of  a  system 
approved  for  the  purposes  of 
2146.270(b)  to  be  a  diligent  effort  by  the 
contractor  to  recover  overpaymemts. 

The  commenter  questions  whether  a 
contractor  may  consider  a  procedure 
filed  with  OPM  as  satisfying  this 
requirement  in  the  absence  of  OPM’s 


written  notice  to  the  contrary.  The 
contractor  may  consider  a  procedure  as 
satisfying  this  requirement  only  after 
OPM  provides  the  contractor  with 
written  notice.  If  OPM  has  not 
completed  a  review  of  the  contractor’s 
internal  control  system  prior  to  the 
beginning  of  the  contract  year,  OPM  will 
issue  an  interim  approval  notice  until  a 
final  study  can  be  completed. 

Sections  2131.205-32  and  2131.205- 
71  (formerly  2131.205-75  and 

2131.205- 77  respectively)  set  forth 
specific  dollar  amounts  that  may  be 
allowed  in  connection  with 
nonrecurring  costs  and  reinsurer 
reimbursement  costs.  The  commenter 
recommends  that  an  adjustment  factor 
be  built  into  the  provisions  to  recognize 
changes  in  relative  cost  levels  over  time. 
OPM  expects  to  amend  the  LIFAR 
periodically  to  conform  with  new  or 
amended  FAR  policies.  Fixed  dollar 
amounts  such  as  these  win  be 
considered  for  adjustment  when  the 
LIFAR  is  updated. 

Section  2131.205-70  (formerly 

2131.205- 76)  limits  the  service  charge 
on  major  subcontracts  when  the 
subcontract  service  charge  costs  exceed 
the  subcontracts’  allowable  costs.  The 
commenter  suggested  that  OPM  define 
or  limit  the  types  of  subcmitracts  to 
which  this  section  applies.  We  have 
accommodated  the  commenter  by 
limiting  the  subcontracts  for  purposes  of 
this  section  to  subcontracts  for 
enrollment  and  eligibility 
determinations,  administration  of 
claims,  payment  of  benefits,  and  any 
other  function  for  which  prior 
subcontractor  approval  is  necessary. 

Section  2137.102  (formerly  2137.102- 
70)  provides  for  continuation  of  the 
FEGLI  Program  contract  without 
interruption  in  the  event  the  contract  is 
terminated.  It  is  based  on  the  reality  that 
the  continuation  of  life  insurance 
coverage  for  Federal  employees  is  of 
vital  interest  to  the  Government  and  that 
a  phase-out  period  would  give  OPM  the 
necessary  time  to  find  a  new  contractor. 
Paragraph  (c)  addresses  the  contractor’s 
profit  for  the  period  after  contract 
termination  during  which  services  are 
continued.  The  commenter  objects  to 
the  provision  that  the  profit  paid  can 
not  exceed  a  pro  rata  portion  of  the 
profit  for  the  final  contract  year  and 
believes  that  the  amount  of  profit  during 
a  phase-out  period  should  be  negotiated 
and  set  by  contract  at  the  beginning  of 
the  contract  year.  The  commenter 
further  objects  to  the  use  of  subjective 
standards  in  paragraph  (d)  whi^  OPM 
proposes  to  apply  in  determining  the 
amount  of  profit  during  the 
continuation  of  services  period.  The 
commenter  believes  the  standards  do 


not  take  into  omsideration  additional 
expenses  associated  with  shut-down  of 
the  losing  contractor’s  FEGLI  office.  We 
have  considered  the  commenter’s 
suggestions  and  understand  the 
concerns.  Nevertheless,  we  will 
continue  to  follow  the  continuation  of 
services  profit  provisions  in  the  FAR 
and  FEGLI  Program-specific  criteria  set 
forth  in  the  proposed  regulation  in 
establishing  the  service  charge,  and  will 
give  due  consideration  to  obstacles 
faced  by  the  contractor  during  the 
phase-out  period,  as  stated  in  paragraph 
(d). 

OPM  understands  the  commenter’s 
overall  concern  with  Section  2137.102, 
and  believes  that  the  contract  clause  at 
2152.237-70  (formerly  FAR  52.237-3, 
which  was  included  by  reference  and 
amended  by  former  2137.102-70]  may 
be  misinterpreted.  OPM  believes  that 
both  the  phase-in  and  the  phase-out 
contractors  must  provide,  in  good  faith, 
sufficient  experienced  personnel  during 
the  phase-in  and  phase-out  period.  OPM 
believes  that  the  clause  is  primarily 
intended  to  prevent  the  phase-out 
contractor  from  switching  experienced 
personnel  to  other  projects  at  the 
expense  of  the  continuity  of  the  services 
under  the  contract.  OPM  understands 
that  the  phase-out  contractor  may  lose 
some  experienced  personnel  prior  to  the 
end  of  the  phase-out  period  due  to 
personnel  accepting  job  offers  by  new 
employers.  Nevertheless,  the  phase-out 
contractor  must  provide  sufficient 
experienced  personnel  in  light  of  the 
transition  plan  negotiated  with  the 
successor  contractor.  'The  reasonable 
costs  necessary  to  provide  those 
personnel,  including,  for  example, 
bonuses  to  retain  otherwise  terminating 
personnel  until  the  end  of  the  phase-out 
period,  the  additional  cost  of  temporary 
personnel  or  of  overtime  for  personnel, 
and  the  expenses  incurred  in  the  use  of 

ftersonnel  fi'om  the  contractor’s  other 
ines  of  business,  are  costs  reimbursable 
under  the  contract  clause.  The  duties 
imposed  by  this  contract  clause 
terminate  upon  the  termination  of  the 
phase-in,  phase-out  period,  which  may 
extend  for  as  long  as  10  months  after  the 
expiration  of  the  contract. 

One  method  of  transition  with  the 
successor  contractor  that  may  minimize 
phase-in,  phase-out  problems,  is  the 
successor  contractor’s  eniployitient  of 
the  phase-out  contractor’s  personnel 
who  are  experienced  and  proficient 
with  the  contract.  The  clause  at 
2152.237-70  encourages  this  method. 
The  phase-out  contractor,  however, 
need  disclose  only  necessary  personnel 
records,  including  work-performance 
evajuations,  but  not  medical  records. 
OPM  recommends  that  permission  for 
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ui  iiie  personnel  records  be 
obtained  affected  personnel  before 
the  records  are  released.  Any 
disagrBement  between  ihe  contractors 
on  what  personnel  records  must  be 
disclosed  would  then  be  referred  to  the 
ccnt’-acting  officer  for  resolution.  The 
reasonable  expense  of  litigation  or 
administrative  action  necessary  to  carry 
out  or  rasu4....<g  from  the  contracting 
officer’s  direction  is  a  legitimate  phase- 
in  jahase-out  cost. 

Ine  contractors  must  negotiate  in 
good  faith  the  transfer  of  hinge  beneHts 
of  personnel  accepting  employment 
witli  the  successor  contractor.  However, 
ibis  requirement  to  negotiate  in  good 
faith  does  not  require  either  contractor 
to  take  any  actions  which  may  result  in 
disqualification  of  any  employee  benefit 
plan  under  the  Employee  Retirement 
Income  Secmdty  Act  of  1974,  as 
amended,  or  loss  of  any  tax  beneRt 
under  the  Internal  Revenue  Code.  The 
reasonable  expense  of  any  litigation  or 
administrative  action  arising  horn  the 
contractors'  good  faith  negotiations  or 
the  transfer  of  fringe  beneRts  is  a  pha.se' 
in,  phase-out  cost. 

we  believe  part  of  the  commentator’s 
concerns  are  caused  by  a 
misunderstanding  of  the  Changes  Clause 
(formerly  incorporated  by  reference,  but 
now  at  2152.243-70).  Any  change 
required  by  the  contracting  officer  may 
not  only  change  the  fee  or  service 
charge,  but  may  also  change  the  time  for 
performance  of  the  services  necessary 
under  the  contract,  as  required  by 
equity,  so  long  as  the  change  is  within 
the  scope  of  the  contract.  Whether  a 
change  is  within  the  contract’s  scope, 
and  what  is  considered  a  modiRcation 
to  the  price  or  time  limitations,  have 
been  subjects  of  numerous  decisions  of 
the  General  Accounting  Office,  courts, 
and  boards  of  contract  appeals.  0PM 
believes  that  this  clause  adequately 
protects  the  contractor  horn  adverse 
effects  of  changes  and  notes  that  after  a 
change  ordered  by  the  contracting 
officer  equity  may  require  that 
processing  standards,  quality  standards, 
cost  levels,  and  complaint  levels,  both 
during  the  time  necessary  to  implement 
the  change  and  after  the  change,  be 
modiRed  to  protect  the  contractor. 

The  commenter  suggested  that  OPM 
amend  section  2143.171  (now  2143.205) 
to  affirm  that  it  would  not  make 
effective  new  regulations  that  would 
increase  the  contractor’s  liabilities  or 
obligations  under  the  contract  until  the 
following  contract  period.  We  have 
amended  this  section  by  referencing 
UFAR  2101. 370,- “Effective  date  of 
LiFAR  amendments,”  and  by  tailoring 
the  clauses  at  FAR  52.243-1  to  FEGLI 
Program  contracts  (see  2152.243-70]. 


\Va  liolleve  the  changes  will  mitigate  tho 
commenter’s  concerns  and  more  closely 
conform  to  the  formatting  scheme  of  the 
FAR. 

Paragraph  2149.0G2(a)(l)  (formerly 
2149.ob2-70(a)(l))  references  the 
statutory  and  regulatory  provisions  that 
govern  termination  of  the  FEGLI 
Program  contract.  The  commenter 
believes  that  the  termination  provisions 
of  the  contract  should  also  be 
referenced.  We  cannot  agree  to  reference 
the  contract  imtil  the  current  contract 
termination  provisions  are  amended  to 
conform  to  the  UFAR. 

Ul-AR  2149.002(a)(2)  (formerly 
2149.002-70(a)(2))  pertains  to 
termination  for  default.  It  follows  the 
FAR  termination  for  default  provisions, 
which  authorize  the  Government  to 
terminate  a  contract  for  default  if  the 
contractor  does  not  cure  a  problem 
within  10  days  after  receipt  of  the  notice 
from  the  contracting  officer  specifying 
the  failure  to  comply.  The  contracting 
officer  may  authorize  a  longer  time 
period  in  writing.  The  commenter 
believes  that  OPM  should  give  the 
contractor  31-days'  notice  of 
termination  in  the  event  of  default.  OPM 
will  follow  FAR  requirements.  However, 
if  the  contractor  can  show  good  cause 
for  requiring  additional  time  to  cure  the 
problem,  the  contracting  officer  will 
consider  a  request  for  extension. 

The  commenter  recommends  adding  a 
statement  to  paragraph  2149.002-70(a) 
(now  2149.002(a))  addressing  the 
effective  date  of  OPM’s  imposition  of 
new  regulatory  requirements  that 
increase  the  contractor’s  cost  or 
obligation  under  the  contract.  The 
UFAR  does  address  this  subject. 
However,  because  new  regulations 
would  result  in  a  contract  amendment, 
the  effective  date  of  new  regulatory 
requirements  is  provided  tor  under 
Subjpart  2143.1,  Contract  ModiRc&tlons. 

The  commenter  suggests  adding  a 
reference  to  2131.205-71  (now 
2131,205-3)  (contract  cost  principle — 
erroneous  beneRt  payments)  after  the 
word  "overpayments”  in  paragraph 
2152.216-70(b)(2)(i)  (now  2152.231- 
70{b)(2)(i))  on  allowable  costs  to  clarify 
that  beneRt  overpayments  made  through 
no  fault  of  the  contractor  and  on  which 
the  contractor  makes  a  diligent  but 
unsuccessful  effort  to  recover  from  the 
recipient  are  considered  allowable 
beneRt  costs.  We  have  adopted  the 
commenter’s  sugcestion. 

In  addition  to  me  above  substantive 
changes,  we  have  reorganized  parts  of 
the  LIFAR  in  order  to  more  closely 
conform  to  the  FAR.  We  have  also  made 
a  number  of  minor  technical  changes 
and  have  added  a  new  subpart  2109.4  to 
supplement  FAR  Subpart  9.4, 


Debarment,  Suspension,  ai^d 
Ineligibility.  The  new  subpart  adds  a 
clause  for  contractors  and  a  certiRcation 
for  potential  contractors  based  on  the 
FAR  provision  in  52.209-5,  substitutes 
the  term  “contractor"  for  the  term 
“offeror,”  and  makes  minor  adjustments 
to  reRect  the  fact  that,  in  accordance 
with  the  statutory  exemption  provided 
by  5  U.S.C.  8709,  8714a,  8714b.  and 
8714c.  the  FEGLI  Program  does  not 
issue  solicitations. 

Executive  Order  12291,  Federal 
ReguLatioa 

OPM  has  determined  that  this  is  not 
a  major  rule  as  deRned  under  section 
1(b)  of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  signiRcant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  regulation  implements  and 
supplements  the  Federal  Acquisition 
Regulation,  which  has  already  been 
established  for  entities  contracting  with 
the  Federal  Government. 

List  of  Subjects  in  48  CF&  Chapter  21 

Administrative  practice  and 
procedure.  Government  contracts.  Life 
insurance. 

Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  title 
48,  Code  of  Federal  Regulations,  by 
adding  chapter  21  (parts  2100-2199)  to 
read  as  follows; 

CHAPTER  21 -OFFICE  OF  PERSONNEL 
MANAGEMENT,  FEDERAL  EMPLOYEES 
GROUP  UFE  INSURANCE  FEDLn/^L 
ACQUISITION  REGULATION 

SUBCHAPTER  A— GENERAL 

Part 

2101  Federal  Acquisition  Kegulatiuns 
System. 

2102  Definitions  of  words  and  terms. 

2103  Improper  business  practices  and 
personal  conflicts  of  intere.st. 

2104  Administrative  matters. 

SUBCHAPTER  B-ACQUISITION  PLANNING 

2105  Publicizing  contract  actions. 

2106  Competition  requirements. 

2109  Contractor  qualifications. 

2110  Specifications,  standards,  and  other 
purchase  descriptions. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

2114  Sealed  bidding. 

2115  Contracting  by  negotiation. 

2116  Typos  of  contracts. 
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SUBCHAPTER  O-SOCIOECONOMiC 
PROGRAMS 

2122  Application  of  labor  laws  to 
government  acquisitions. 

2124  Protection  of  privacy  and  freedom  of 
information. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

2128  Bonds  and  Insurance. 

2129  Taxes. 

2131  Contract  cost  principles  and 
procedures. 

2132  Contract  financing. 

2133  Protests,  disputes,  and  appeals. 

SUBCHAPTER  F— SPEaAL  CATEGORIES 
OF  CONTRACTING 

2137  Service  contracting. 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

2143  Contract  modifications. 

2144  Subcontracting  policies  and 
procedures. 

2146  Quality  Assurance. 

2149  Termination  of  contracts. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

2152  Precontract  provisions  and  contract 
clauses. 

SUBCHAPTER  A— GENERAL 

PART  2101— FEDERAL  ACQUISiTiON 
REGULATIONS  SYSTEM 

Subpart  21 01 .1—PurpoM,  Authority. 

lasuanca 

Sec. 

2101.101  Purpose. 

2101.102  AuUiority. 

2101.103  Applicability. 

2101.104  Issuance. 

2101.104- 1  Publication  and  code 
arrangement. 

2101.104- 2  Arrangement  of  regulations. 

Subpart  21 01  .S— Agency  Acquisition 
Raguiationa 

2101.301  Policy. 

2101.370  Effective  date  of  LIFAR 
amendments. 

Authority:  5  U.S.C.  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2101.1 — Purpose,  Authority, 
issuance 

2101.101  Purpose. 

(a)  This  subpart  establishes  Chapter 
21,  Office  of  Personnel  Management 
Federal  Employees’  Group  Life 
Insurance  Federal  Acquisition 
Regulation,  within  title  48,  the  Federal 
Acquisition  Regulations  System,  of  the 
Code  of  Federal  Regulations.  The  short 
title  of  this  regulation  shall  be  LIFAR. 

(b)  The  purpose  of  the  LIFAR  is  to 
implement  and  supplement  the  Federal 
Acquisition  Regulation  (FAR) 
specifically  for  acquiring  and 
administering  a  contract,  or  contracts, 
for  life  insurance  under  the  Federal 


Employees*  Group  Life  Insurance 
(FEGU)  Program. 

2101.102  Authority. 

(a)  The  LIFAR  is  issued  by  the 
Director  of  the  Office  of  Personnel 
Management  in  accordance  with  the 
authority  of  5  U.S.C.  Chapter  87  and 
other  applicable  laws  and  regulations. 

(b)  file  UFAR  does  not  replace  or 
incorporate  regulations  foimd  at  5  CFR 
Parts  870  through  874,  which  provide 
the  substantive  policy  guidance  for 
administration  of  the  I^GLI  program 
imder  5  U.S.C.  chapter  87.  The 
following  is  the  order  of  precedence  in 
interpreting  a  contract  provision  under 
the  FEGU  Program: 

(1)  5  U.S.C.  chapter  87. 

(2)  5  CFR  parts  870  through  874. 

(3)  48  CFR  chapters  1  and  21. 

(4)  The  FEGU  Program  contract. 

2101.103  Applicabiiity. 

The  FAR  is  generally  applicable  to 
contracts  negotiated  in  the  FEGU 
Program  pursuant  to  5  U.S.C.  chapter 
87.  The  UFAR  implements  and 
supplements  the  FAR  where  necessary 
to  identify  basic  and  significant 
acquisition  policies  unique  to  the  FEGU 
Program. 

2101.104  iMuanc*. 

2101.104- 1  Publication  and  coda 
arrangamant 

(a)  The  UFAR  and  its  subsequent 
changes  are  published  in: 

(1)  Daily  issues  of  the  Federal 
Register;  and 

(2)  The  Gode  of  Federal  Regulations, 
in  cumulative  form. 

(b)  The  UFAR  is  issued  as  chapter  21 
of  title  48  of  the  Code  of  Federal 
Regulations. 

21 01 .1 04- 2  Arrangamant  of  raguiationa. 

(a)  General.  The  UFAR  conforms  with 
the  arrangement  and  numbering  system 
prescribed  by  FAR  1.104  and  1.303. 
However,  when  a  FAR  part  or  subpart 

is  adequate  for  use  without  further  0PM 
implementation  or  supplementation, 
there  will  be  no  corresponding  UFAR 
part,  subpart,  etc.  The  UFAR  is  to  be 
used  in  conjunction  with  the  FAR  and 
the  order  for  use  is: 

(1)  FAR; 

(2)  UFAR. 

(b)  Citation.  (1)  In  formal  documents, 
such  as  legal  briefs,  citation  of  Chapter 
21  materid  that  has  been  published  in 
the  Federal  Register  will  be  to  title  48 
of  the  Code  of  Federal  Regulations. 

(2)  In  informal  documents,  any 
section  of  chapter  21  may  be  identified 
as  “UFAR”  followed  by  the  section 
number. 


Subpart  2101.3 — Agency  Acquisition 
Reguiationa 

2101.301  Policy. 

(a)  Procedures,  contract  clauses,  and 
other  aspects  of  the  acquisition  process 
for  contracts  in  the  FEGU  Program  shall 
be  consistent  with  the  principles  of  the 
FAR.  Changes  to  the  FAR  that  are 
otherwise  authorized  by  statute  or 
applicable  regulation,  dictated  by  the 
practical  realities  associated  with 
certain  unique  aspects  of  life  insurance, 
or  necessary  to  satisfy  specific  needs  of 
the  Office  of  Personnel  Management,  to 
the  extent  not  otherwise  regulated  in  the 
FAR,  shall  be  implemented  as 
amendments  to  the  UFAR  and 
published  in  the  Federal  Register,  or  as 
deviations  to  the  FAR  in  accordance 
with  FAR  subpart  1.4. 

(b)  Internal  procedures,  instructions, 
and  guides  which  are  necessary  to 
clarify  or  implement  the  LIFAR  within 
0PM  may  be  issued  by  agency  officials 
designated  by  the  Director,  0PM. 
Normally,  such  designations  will  be 
specified  in  the  OPM  Administrative 
Manual,  which  is  routinely  available  to 
agency  employees  and  will  be  made 
available  to  interested  outside  parties 
upon  request.  Clarifying  or 
implementing  proc^ures,  instructions, 
and  guides  issued  pursuant  to  this 
section  of  the  UFAR  must: 

(1)  Be  consistent  with  the  policies  and 
procedures  contained  in  this  regulation 
as  implemented  and  supplemented  from 
time  to  time;  and 

(2)  Follow  the  format,  arrangement, 
and  numbering  system  of  this  regulation 
to  the  extent  practicable. 

2101.370  Effective  date  of  UFAR 
amendments. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  an 
amendment  to  the  UFAR  is  effective 
when  promulgated  or  as  provided  in  the 
amendment. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  if  the  UFAR 
is  amended  in  a  manner  which  would 
increase  the  contractor’s(s’)  costs  or 
liabilities  under  the  contract(s),  the 
amendment  will  be  made  effective  the 
October  1  subsequent  to  the 
amendment’s  promulgation,  unless  the 
contractor(s)  agree(s)  in  writing  to  an 
earlier  date. 

(c)  Except  as  provided  for  in 
paragraph  (d)  of  this  section,  if  the 
UFAR  is  amended  between  July  31  and 
October  1  in  a  manner  which  would 
increase  the  contractor’s(s’)  costs  or 
liabilities  under  the  contract(s),  the 
amendment  will  not  be  efiective  imtil 
the  October  1  in  the  year  following  the 
amendment’s  promulgation,  unless  the 
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contractors)  agre©(s)  in  writing  to  an 
earlier  date. 

(d)  Paragraphs  (b)  and  (c)  of  this 
section  are  not  applicable  to 
amendmeats  that  are  necessary  to 
implement  new  or  existing  legislation. 

PART  2102--DEFiNiTIONS  OF  WORDS 
AND  TERMS 

Subpert  2102.1 — Definitions 

Sec. 

2102.101  Definitions. 

Authority:  5  U.S.C.  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpert  2102.1 — Definitions 

2102.101  Oefinitiona. 

in  this  chapter,  unless  otherwise 
indicated,  the  following  terms  have  the 
meaning  set  forth  in  this  subpait. 

Contract  means  a  policy  or  policies  of 
group  life  and  accidental  death  and 
dismemberment  insurance  to  provide 
the  benefits  specified  by  5  U.S.C. 
chapter  87. 

Contractor  means  an  insurance 
company  contracted  to  provide  the 
benefits  specified  by  5  U.S.C  chapter 
87. 

Director  means  the  Director  of  the 
Office  of  Personnel  Management. 

Employees'  Life  Insurance  Fund 
means  the  trust  fund  established  under 
5U.S.C.8714. 

FEGU  Program  means  the  Federal 
Employees*  Group  Life  Insurance 
Program. 

Fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract 
means  a  contract  which  provides  for: 

(1)  A  fixed  price  during  the  contract 
year  with  a  cost  element  that  is  adjusted 
at  the  end  of  the  contract  term  based  on 
costs  incurred  under  the  contract;  and 

(2)  A  profit  or  fee  that  is  fixed  at  the 
beginning  of  the  contract  term.  The 
amount  of  adjustment  for  costs  is 
limited  to  the  amount  in  the  Employees’ 
Life  Insurance  Fund.  The  fee  will  be  in 
the  form  of  either  a  risk  charge  or  a 
service  charge. 

Insurance  company,  as  provided  in  5 
U.S.C  8709,  means  a  company  licensed 
to  transact  life  and  accidental  death  and 
dismemberment  insurance  imder  the 
laws  of  all  the  States  and  the  District  of 
Columbia.  It  must  have  in  effect,  on  the 
most  recent  December  31  for  which 
information  is  available  to  the  Office  of 
Personnel  Management,  an  amount  of 
employee  group  life  insurance  equal  to 
at  least  1  percent  of  the  total  amount  of 
employee  group  life  insurance  in  the 
United  States  in  ail  life  insurance 
companies. 

OPM  means  the  Office  of  Personnel 
Management. 


Reinsurer  means  a  company  that 
reinsures  portions  of  the  total  amount  of 
insurance  under  the  contract  as 
specified  in  5  U.S.C.  8710  and  is  not  an 
agent  or  representative  of  the  ccmtractor. 

Subcontract  means  a  contract  entered 
into  by  any  subcontractor  that  furnishes 
supplies  or  services  for  performance  of 
a  prime  contract  under  ^e  FEGU 
Program.  Except  for  the  purpose  of  FAR 
Subpart  22.8 — ^Equal  Employment 
Opportunity,  the  term  ‘‘sub^ntract” 
does  not  include  a  contract  with  a 
reinsurer  under  the  FEGLI  Program. 

Subcontractor  means  any  supplier, 
distributor,  vendor,  or  firm  that 
furnishes  supplies  or  services  to  or  for 
a  prime  contractor  under  the  FEGLI 
Program  contract.  Except  for  the 
purpose  of  FAR  Subpart  22.8 — ^Equal 
Employment  Opportunity,  tlie  term 
"subcontractor”  does  not  include 
reinsurers  under  the  FEGLI  Program. 

PART  2103— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  2103.5 — Other  Improper  Bueineee 
Praciicee 

Sec. 

2103.570  Misleading,  Deceptive,  or  Unfair 
Adverti.sing. 

2103.571  Contract  clause. 

Authority:  5  U.S.C  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2103.5 — Other  Improper 
Business  Practices 

2103.570  Misleading,  Deceptive,  or  Unfair 
Advertising. 

(a)  OPM  prepares  and  makes  available 
to  enrolled  Federal  employees  a  booklet 
describing  the  provisions  of  the  FEGLI 
Program  which  includes  information 
about  eligibility,  enrollment,  and 
general  procedures.  The  booklet  also 
operates  as  a  certification  of  the 
employee’s  enrollment  in  the  FEGLI 
Prograin.  Because  all  necessary 
information  is  made  available  by  OPM, 
advertising  directed  specifically  at 
Federal  employees  and  lire  insurance 
agent  contacts  with  Federal  employees 
for  the  purpose  of  selling  FEGLI 
Prouam  coverage  are  prohibited. 

(m  The  contractor  is  prohibited  from 
making  incomplete,  incorrect 
comparisons  or  using  disparaging  or 
minimizing  techniques  to  compare  its 
other  products  or  services  to  the  benefits 
of  the  FEGLI  Program.  The  contractor 
agrees  that  any  advertising  material 
authorized  and  released  by  the 
contractor  which  mentions  the  FEGLI 
Program  shall  be  truthful  and  not 
misleading,  and  shall  present  an 
accurate  statement  of  FEGLI  Program 
benefits.  The  contractor  will  use  its  best 


efforts  to  assure  that  its  life  insurance 
agents  are  aware  of  and  €d>ide  by  this 
prohibition. 

(c)  The  contractor’s  failure  to  conform 
to  the  requirements  of  this  subpart  shall 
be  considered  by  OPM  in  the 
determination  of  the  service  charge 
prenegotiation  objective. 

2103.571  Contract  ctsusa. 

The  clause  at  2152.203-70  shall  be 
inserted  in  FEGLI  Program  contracts  and 
in  subcontracts. 

PART  2104— ADMINISTRATIVE 
MATTERS 

Subpart  2104.7— Contractor  Recorda 
Retention 

Sac. 

2104.703  Policy. 

Subpart  2104.70 — Designation  of 
Authorized  Personnel 

2104.7001  Designation  of  authorized 
personnel. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2104.7— Contractor  Recorda 
Retention 

2104.703  Policy. 

In  view  of  the  unique  payment 
schedules  of  FEGLI  Program  contracts 
and  the  compelling  need  for  records 
retention  periods  sufficient  to  protect 
the  Ckivemment’s  interesL  contractors 
shall  be  required  to  maintain  records  for 
periods  determined  in  accordance  with 
the  provisions  of  FAR  4.703(b)(l]  and 
UFAR  2115.106-270. 

Subpart  2104.70— Designation  of 
Authorized  Personnel 

2104.7001  Designation  of  authorized 
personnel. 

The  contractor  shall  notify  the 
contracting  officer  in  writing  of  the 
namefs),  titlefs),  and  addressfes)  of  the 
individuai(s)  authorized  to  act  on  behalf 
of  the  contractor  regarding  a  LIFAR 
Program  contract.  The  notice  shall 
include  any  restriction(s)  upon  the 
authority  of  the  individual(s).  Any 
change  to  the  notice  must  also  be 
provided  to  the  contracting  officer  in 
writing. 

SUBCHAPTER  B— ACOUiSITlOH  PLANNtHG 

PART  2105— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  2105.70— Applicability 
Sec. 

2105.7001  Applicability. 

Authority:  5  U.S.Q  8700;  40  U.S.Q  486(c): 
48  CFR  1.301. 
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Subpart  2105.70— Applicability 

2105.7001  Applicabliity. 

FAR  part  5  has  no  practical 
application  to  the  FEGLO  Program 
b^ause  OPM  does  not  issue 
solicitations.  Eligible  contractors  (i.e., 
qualified  life  insurance  companies)  are 
identified  in  accordance  with  5  U.S.C. 
8709. 

PART  2100-COMPETITION 
REQUIREMENTS 

Subpart  2106.70— Applicability 

Sac. 

2106.7001  Applicability. 

Authority:  5  U.S.C.  8709;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2106.70— Applicability 

2106.7001  Applicability. 

FAR  part  6  has  no  practical 
application  to  the  FEGU  Program  in 
view  of  the  statutory  exception  provided 
by  5  U.S.C.  8709. 

PART  210O-CONTRACTOR 
QUAUFICATIONS 

Subpart  2109.4 — Debarment,  Suspension, 
and  ineligibility 

Sec. 

2109.408  Certification  regarding  debarment, 
suspension,  proposed  debarment,  and 
other  responsibility  matters. 

2109.409  edification  and  contract  clause. 

Subpart  2109.70 — Minimum  Standards  for 
FEGU  Program  Contractors 

2109.7001  Minimum  standards  for  FEGLl 
Program  contractors. 

Authority:  5  U.S.C.  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2109.4 — Debarment, 
Suspension,  and  Ineligibility 

2109.406  Certification  regarding 
debarment,  suspension,  proposed 
debarment  and  other  responsibility  matters. 

FAR  subpart  9.4  is  implemented  by 
changing  the  FAR  offeror’s  certification 
at  FAR  52.209-5  (which  is  part  of  a 
solicitation)  to  a  pre-contract  certificate 
and  a  contract  clause.  These  provisions 
reflect  the  FEGU  Program’s  statutory 
exemption  horn  competitive  bidding  (5 
U.S.C.  8709),  which  obviates  the 
issuance  of  solicitations. 

2109.409  Certification  and  contract  clause. 

(a)  The  contracting  officer  may  require 
the  precontract  certificate  in  2152.209- 
70  to  be  filed  prior  to  or  during 
negotiations. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  2152.209-71  in  all  FEGU 
Program  contracts. 


Subpart  2109.70— Minimum  Standards 
for  FEGU  Program  Contractors 

2109.7001  Minimum  standards  for  FEGU 
Program  contractora. 

(a)  The  contractor  must  meet  the 
requirements  of  chapter  87  of  title  5, 
United  States  Code;  parts  870,  871,  872, 
873,  and  874  of  title  5,  Code  of  Federal 
Regulations;  chapter  1  of  title  48,  Code 
of  Federal  Regulations,  and  the 
standards  in  this  subpart.  The  contractor 
shall  continue  to  meet  these  and  the 
following  statutory  and  regulatory 
requirements  while  under  contract  with 
OPM.  Failure  to  meet  these 
requirements  and  standards  is  cause  for 
OPM’s  termination  of  the  contract  in 
accordance  with  part  2149  of  this 
chapter. 

(b)  The  contractor  must  actually  be 
engaged  in  the  life  insurance  business 
and  must  be  licensed  to  transact  life  and 
accidental  death  and  dismemberment 
insurance  under  the  laws  of  all  the 
States  and  the  District  of  Columbia  at 
the  time  of  application. 

(c)  The  contractor  must  not  be  a 
Federal,  State,  local  or  territorial 
government  entity. 

(d)  The  contractor  must  not  be 
debarred,  suspended  or  ineligible  to 
participate  in  Government  contracting 
or  subcontracting  for  any  reason. 

(e)  The  contractor  must  keep 
statistical  and  financial  records 
regarding  the  FEGU  Program  separate 
from  that  of  all  its  other  lines  of 
business. 

(f)  The  contractor  must  enter  into  rate 
redeterminations  as  deemed  necessary 
by  OPM. 

(g)  The  contractor  must  furnish  such 
reasonable  reports  as  OPM  determines 
are  necessary  to  administer  the  FEGU 
Program. 

(h)  The  contractor  must  establish  and 
maintain  a  system  of  internal  control 
that  provides  reasonable  assurance  that: 

(1)  The  payment  of  claims  and  other 
expenses  is  in  compliance  with  legal, 
regulatory,  and  contractual  guidelines; 

(2)  Funds,  property,  and  other  FEGU 
Program  assets  are  safeguarded  against 
waste,  loss,  unauthorized  use,  or 
misappropriation; 

(3)  Revenues  and  expenditures 
applicable  to  FEGU  Program  operations 
are  properly  recorded  and  accounted  for 
to  permit  the  preparation  of  reliable 
financial  reporting  and  to  maintain 
accountability  over  assets;  and, 

(4)  Data  are  accurately  and  fairly 
disclosed  in  all  reports  required  by 
OPM. 

(i)  The  contractor  must  permit 
representatives  of  OPM  and  of  the 
General  Accounting  Office  to  audit  and 
examine  records  and  accounts 


pertaining  to  the  FEGU  Program  at  such 
reasonable  times  and  places  as  may  be 
designated  by  OPM  or  the  General 
Accounting  Office. 

PART  2110— SPECIHCATIONS, 

STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Subpart  21 10.70— Contract  Spacificationa 

Sec. 

2110.7000  Scope  of  subpart. 

2110.7001  Definitions. 

2110.7002  Contractor  investment  of  FEGU 

Program  funds.  ^ 

2110.7003  Significant  events. 

2110.7004  Contract  clauses. 

Authority:  5  U.S.C.  8716;  40  U.S.C.  486(c); 

48  CFR  1.301. 

Subpart  2110.70— Contract 
Specifications 

2110.7000  Scope  of  aubpart 

This  subpart  prescribes  mandatory 
specifications  for  performance  under 
FEGU  Program  contracts. 

2110.7001  Definitiona. 

Investment  income,  as  used  in  this 

subpart,  means  the  net  amount  on  an 
investment  of  FEGU  Program  funds 
earned  by  the  contractor  after  deducting 
reasonable,  necessary,  and  properly 
allocated  investment  expenses. 

Significant  event,  as  used  in  this 
subpart,  means  any  occurrence  or 
anticipated  occurrence  that  might  | 

reasonably  be  expected  to  have  a 
material  effect  upon  the  contractor’s 
ability  to  meet  its  obligations  under  the 
LIFAR. 

211 0.7002  Contractor  inveatment  of  FEGU 
Program  funds. 

(a)  The  contractor  is  required  to  invest 
and  reinvest  all  FEGU  Program  funds 
on  hand,  including  any  attributable  to 
the  special  contingency  reserve  (as  used 
in  5  U.S.C.  8712),  tmtil  needed  to 
discharge  promptly  the  obligations 
incurred  under  the  contract.  Within  the 
constraints  of  safety  and  liquidity  of 
investments,  the  contractor  shall  seek  to 
maximize  investment  income. 

(b)  The  contractor  is  required  to  credit 
income  earned  from  its  investment  of 
FEGU  Program  funds  to  the  FEGU 
Program.  Thus,  the  contractor  must  be 
able  to  allocate  investment  income  to 
the  FEGU  Program  in  an  appropriate 
manner.  If  the  contractor  fails  to  invest 
funds  on  hand,  properly  allocate 
investment  income,  or  credit  any 
income  due  to  the  contract,  for  whatever 
reason,  it  shall  return  or  credit  any 
investment  income  lost  to  OPM  or  the 
FEGU  Program,  retroactive  to  the  date 
that  such  fends  should  have  been 
originally  invested  in  accordance  with 
2152.210-70. 
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2110.7003  significant  •vent*. 

The  contractor  is  required  to  inform 
the  contracting  officer  of  all  signihcant 
events. 

211 0.7004  Contract  clauaaa. 

(a)  The  clause  at  2152.210-70  shall  be 
inserted  in  all  FEGU  Program  contracts. 

(b)  The  clause  at  2152.210-71  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2114— SEALED  BIDDING 

Subpart  2114.70— Applicability 

Sec. 

2114.7001  Applicability. 

Authority:  5  U.S.C.  8709;  40  U.S.C.  486(c); 
48CFR  1.301. 

Subpart  2114.70— Applicability 

2114.7001  Applicability. 

FAR  part  14  has  no  practical 
application  to  the  FEGLI  Program  in 
view  of  the  statutory  exemption 
provided  by  5  U.S.C.  8709,  8714a, 
8714b,  and  8714c. 

PART  2115— CONTRACTING  BY 
NEGOTIATION 

Subpart  2115.1 — Ganaral  Requiremanta  for 
Negotiation 

Sec. 

2115.106  Contract  clauses. 

2115.106-270  Specific  retention  periods. 
2115.170  Negotiation  authority. 

Subpart  2115.4 — Solicitation  and  Receipt  of 
Proposals  and  Quotations 
2115.401  Applicability. 

Subpart  2115.6 — Source  Selection 
2115.602  Applicability. 

Subpart  2115.8 — Price  Negotiation 
2115.802  Policy. 

Subpart  2115.9 — Profit 
2115.902  Policy. 

2115.905  Profit  analysis  factors. 

Authority:  5  U.S.C.  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2115.1— General 
Requirements  for  Negotiation 

2115.106  Contract  clauses. 

21 15.106-270  Specific  retention  periods. 

Unless  the  contracting  officer 
determines  that  there  exists  a 
compelling  reason  to  include  only  the 
contract  clause  specified  by  FAR 
52.215-2,  "Audit — Negotiation,”  the 
contracting  officer  shall  also  insert  the 
clause  at  2152.215-70  in  all  FEGU 
Program  contracts. 


2115.170  Negotiation  authority. 

The  authority  to  negotiate  FEGLI 
Program  contracts  is  conferred  by  5 
U.S.C.  8709. 

Subpart  2115.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

2115.401  Applicability. 

(a)  FAR  Subpart  15.4  has  no  practical 
application  to  the  FEGU  Program 
bemuse  OPM  does  not  issue 
solicitations. 

(b)  OPM  will  announce  any 
opportunities  to  submit  applications  to 
provide  life  insurance  through  the 
FEGU  Program  in  insurance  industry 
periodicals  and  other  publications  as 
deemed  appropriate  by  OPM.  The 
annoimcenTent  will  contain  information 
on  the  address  to  which  requests  for 
application  packages  should  be 
submitted  and  on  deadline  dates  for 
submission  of  completed  applications. 

(c)  Eligible  contractors  (i.e.,  qualified 
life  insurance  companies)  are  identified 
in  accordance  with  5  U.S.C.  8709. 
Offerors  voluntarily  come  forth  in 
accordance  with  procedures  provided  in 
2115.602. 

(d)  OPM  may  approve  one  or  more  life 
insurance  companies  that,  in  its 
judgment,  are  best  qualified  to  provide 
life  insurance  coverage  to  Federal 
enrollees. 

Subpart  2115.6 — Source  Selection 

2115.602  Applicability. 

FAR  Subpart  15.6  has  no  practical 
application  to  the  FEGU  Program 
because  prospective  contractors 
(insurance  companies)  are  considered 
for  inclusion  in  the  FEGU  Program  in 
accordance  with  criteria  provided  in  5 
U.S.C.  chapter  87,  LIFAR  2109.7001, 
and  the  following; 

(a)  Applications  must  be  signed  by  an 
individual  with  legal  authority  to  enter 
into  a  contract  on  behalf  of  the  company 
for  the  dollar  level  of  claims  and 
expenses  anticipated. 

(b)  Applications  will  be  reviewed  for 
evidence  of  substantial  compliance  in 
the  following  areas: 

(1)  Management:  Stable  management 
with  experience  pertinent  to  the  life 
insurance  industry  and,  in  particular, 
large  group  management;  sufficient 
operating  experience  to  enable  OPM  to 
evaluate  past  and  expected  future 
performance. 

(2)  Marketing:  Past  ability  to  attract 
and  retain  Ikrge  group  contracts:  steady 
or  increasing  amount  of  group  life 
insurance  in  force. 

(3)  Legal  expertise:  Demonstrated 
competence  in  researching,  compiling, 
and  implementing  various  Federal  and 


State  laws  that  may  impact  payment  of 
benefits:  ability  to  defend  legal 
challenges  to  payment  of  benefits. 

(4)  Financial  condition:  Establishment 
of  firm  budget  projections  and 
demonstrated  success  in  keeping  costs 
at  or  below  those  projections  on  a 
regular  basis;  evidence  of  the  ability  to 
sustain  operations  in  the  future  and  to 
meet  obligations  under  the  contract 
OPM  might  enter  into  with  the 
company;  adequate  reserve  levels;  assets 
exceeding  liabilities. 

(5)  Establishment  of  office:  Ability  to 
establish  an  administrative  office 
capable  of  assessing,  tracking,  and 
payine  claims. 

(6)  Internal  controls:  Ability  to 
establish  and  maintain  a  system  of 
internal  control  that  provides  reasonable 
assurance  that  the  payment  of  claims 
and  other  expenses  will  be  in 
compliance  with  legal,  regulatory,  and 
contractual  guidelines:  fimds,  property, 
and  other  FEGLI  Program  assets  will  be 
safeguarded  against  waste,  loss, 
unauthorized  use,  or  misappropriation; 
and  revenues  and  expenditures 
applicable  to  FEGLI  Program  operations 
will  be  properly  record^  and 
accounted  for  to  permit  the  preparation 
of  timely  and  accurate  financial 
reporting  and  to  maintain  accountability 
over  assets. 

Subpart  2115.8 — Price  Negotiation 
2115.802  Policy. 

Pricing  of  FEGLI  Program  premium 
rates  is  governed  by  5  U.S.C.  8707,  8708, 
8711,  8714a,  8714b.  and  8714c.  FAR 
Subpart  15.8  shall  be  implemented  by 
applying  cost  analysis  policies  and 
procedures.  To  the  extent  that 
reasonable  or  good  faith  actuarial 
estimates  are  used  for  pricing,  such 
estimates  will  be  deemed  acceptable 
and,  if  inaccurate,  will  not  constitute  - 
defective  pricing. 

Subpart  2115.9— Profit 

2115.902  Policy. 

(a)  Risk  charge.  (1)  Section  8711(d)  of 
title  5,  United  States  Code,  provides  for 
payment  of  a  risk  charge  to  FEGLI 
Program  contractors  as  compensation 
for  the  risk  assumed  under  the  FEGLI 
Program.  It  is  appropriate  to  pay  such  a 
charge  when  sul^tantial  risk  is  home  by 
the  contractor;  that  is,  when  the  balance 
in  the  Employees’  Life  Insurance  Fund 
is  no  larger  than  five  times  annual 
claims. 

(2)  The  risk  charge  is  determined  by 
agreement  between  the  contractor  and 
OPM.  The  amoiuit  of  risk  charge  shall 
be  specified  in  the  contract. 

(bj  Wafver  of  the  risk  charge.  (1)  When 
the  Fund  balance  is  greater  than  five 
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times  annual  claims,  OPM  and  the 
contractor  may  agree  that  the  contractor 
will  relinquish  the  risk  diarge  in  fevor 
of  a  profit  opportunity  in  the  form  of  a 
service  charge  for  the  contractor.  The 
service  charge  so  determined  shall  be 
the  total  service  diarge  that  may  be 
negotiated  for  the  contract  and  shall 
encompass  any  service  charge  (whether 
entitled  service  diarge,  profit,  fee, 
contribution  to  surpluses,  etc.)  that  may 
have  been  negotiated  by  the  prime 
contractor  with  any  subcontractor.  At  no 
time  may  both  a  risk  charge  and  a 
service  charge  be  paid  for  the  same 
portion  of  a  policy  year. 

(2)  Once  agreement  to  relinquish  the 
risk  charge  is  made,  the  agreement  may 
not  be  cancelled  unless  OPM  and  the 
contractor  mutually  agree  to  reinstitute 
payment  of  a  risk  charge;  or  unless  the 
Fund  balance  falls  below  the  level 
defined  in  2115.902(a)  and  30  days 
notice  of  cancellation  is  provided;  or 
unless  the  contractor  or  OPM  provide 
notice  of  cancellation  for  any  reason  1 
year  prior  to  the  date  cancellation  is 
sou^t. 

(c)  Any  profit  prenegotiation  objective 
(service  charge)  will  be  determined  on 
the  basis  of  a  weighted  guidelines 
structured  appro«±. 

21 15.905  Profit  analysis  factors. 

(a)  The  OPM  contracting  officer  will 
apply  a  weighted  guidelines  method 
when  developing  the  prenegotiation 
objective  (service  cha^)  for  the  PEGU 
Program  contract.  In  accordance  with 
the  factors  defined  in  FAR  15.905-1, 
OPM  will  apply  the  appropriate  weights 
derived  from  tlfe  ranges  specified  in 
paragraph  (b)  of  this  section  and  will 
determine  the  prenegotiation  objective 
based  on  the  contractor’s  Basic  and 
Family  Optional  insurance  claims  paid 
in  the  nrevious  contract  year. 

(1)  Contractor  performance.  OPM  will 
consider  such  elements  as  the  acciirate 
and  timely  processing  of  benefit  claims, 
the  volume  and  validity  of  complaints 
received  by  OPM,  effectiveness  of 
internal  controls  systems  in  place,  the 
timeliness  and  adequacy  of  reports  on 
operations,  and  responsiveness  to  OPM 
offices,  enrollees,  beneficiaries,  and 
Congress  as  measures  of  economical  and 
efficient  contract  performance.  This 
factor  will  be  judged  apart  from  the 
contractor’s  basic  responsibility  for 
contract  compliance  and  will  be  a 
measure  of  the  extent  and  nature  of  the 
contractor’s  contribution  to  the  FEGU 
Program  through  the  application  of 
managerial  expertise  and  effort. 
Evidence  of  effective  contract 
performance  will  receive  a  plus  weight, 
and  poor  performance  or  failure  to 
comply  with  contract  terms  and 


conditions  a  zero  weight.  Iimovations  of 
benefit  to  the  FEGU  Program  will 
generally  receive  a  plus  weight; 
documented  inattention  or  indifference 
to  effective  operations,  a  zero  weight. 

(2)  Contract  cost  risk.  OPM  will 
evaluate  the  contractor’s  risk  aimually 
in  relation  to  the  amount  in  the 
Employees’  Ufe  Insiunnce  Fimd  and 
will  evaluate  this  factor  accordingly. 

(3)  Federal  socioeconomic  programs. 
OPM  will  consider  documented 
evidence  of  successful,  contractor- 
initiated  efforts  to  support  such  Federal 
socioeconomic  programs  as  drug  and 
substance  abuse  deterrents,  and  other 
concerns  of  the  type  enumerated  in  FAR 
15.905-l(c)  as  a  factor  in  negotiating 
profit.  This  fector  will  be  relafod  to  the 
quality  of  the  contractor’s  policies  and 
procedures  and  the  extent  of  unusual 
effort  or  achievement  demonstrated. 
Evidence  of  effective  support  of  Federal 
socioeconomic  programs  will  result  in  a 
plus  weight;  indifference  to  Federal 
socioeconomic  programs  will  result  in  a 
zero  weight;  and  only  deliberate  failure 
to  provide  opportunities  to  persons  and 
organizations  that  would  benefit  from 
these  programs  will  result  in  a  negative 
wei^t. 

(4)  Capital  investments.  This  fector  is 
generally  not  applicable  to  FEGU 
Program  contracts  because  facilities 
capital  cost  of  money  may  be  an 
allowable  administrative  expense. 
Generally,  this  factor  shall  given  a 
weight  of  zero.  However,  special 
purpose  facilities  or  investment  costs  of 
direct  benefit  to  the  FEGU  Program  that 
are  not  recoverable  as  allowable  or 
allocable  administrative  expenses  may 
be  taken  into  account  in  assigning  a  plus 
wei^t. 

(5)  Cost  Control  This  factor  is  based 
on  the  contractor’s  previously 
demonstrated  ability  to  perform 
effectively  and  economically.  In 
addition,  consideration  will  be  given  to 
measures  taken  by  the  contractor  that 
result  in  productivity  improvements 
and  other  cost  containment 
accomplishments  that  will  be  of  future 
benefit  to  the  FEGU  Program.  Examples 
are  containment  of  costs  associated  with 
processing  claims;  success  at  preventing 
waste,  loss,  unauthorized  use.  or 
misappropriation  of  FEGU  Program 
assets;  and  success  at  limiting  and 
recovering  erroneous  benefit  payments. 

(6)  Independent  Development. 
Consideration  will  be  given  to 
independent  contractor-initiated  efforts, 
such  as  the  development  of  a  unique 
and  enhanced  customer  support  system, 
that  are  of  demonstrated  vdue  to  the 
FEGU  Program  and  for  which 
developmental  costs  have  not  been 
recovered  directly  or  indirectly  through 


allowable  or  allocable  administrative 
expenses.  This  fector  will  be  used  to 
provide  additional  profit  opportunities 
based  upon  an  assessment  of  the 
contractor’s  investment  and  risk  in 
developing  techniques,  methods, 
practices,  etc.,  having  viability  to  the 
Program  at  large.  Improvements  and 
innovations  recognized  and  rewarded 
tmder  any  other  profit  factor  cannot  be 
considered. 

(b)  The  weight  ranges  for  each  factor 
to  be  used  in  &e  weighted  gtii  delines 
approach  are  set  forth  below: 


Profit  factor 

Weight  ranges 

1.  Contractor  per- 

forrrance . 

Oto-^.0005 

2.  Contract  cost 
risk  . 

+.000001  to  +.00001 

3.  Federal  socio¬ 
economic  pro¬ 
grams  . 

-.00003  to +.00003 

4.  Capital  invest¬ 
ment  . 

0  to  +.00001 

5.  Cost  control  . 

-.0002  to +.0002 

6.  Independent  de¬ 
velopment  . 

0  to  +.00003 

PART  2116— TYPES  OF  CONTRACTS 

Subpart  21 16.1 — Selecting  Contract  Types 

Sec. 

2116.105  Solicitation  provision. 

Subpart  2116.2-^xed-Price  Contracts 
2116.270  FEGU  Program  contracts. 
2116.270-1  Contract  clauses. 

Andiorily:  5  U.S.C.  8709;  5  U.S.C.  8716;  40 
U.S.C.  486(c);  48  CFR  1.301. 

Subpart  2116.1— Selecting  Contract 
Types 

2116.105  Solicitation  provision. 

FAR  16.105  has  no  practical 
application  because  the  statutory 
provisions  of  5  U.S.C.  chapter  87 
obviate  the  issuance  of  solicitations. 

Subpart  2116.2 — Fixed-Price  Contracts 

2116.270  FEGU  Program  contracts. 

FEGU  Program  contracts  will  be  fixed 
price  with  limited  cost  redetermination 
plus  fixed  fee.  The  premium  to  the 
contractor  will  be  based  on  an  estimate 
of  benefits  and  administrative  costs, 
plus  the  fixed  service  or  risk  charge,  and 
will  be  determined  annually.  Claims 
costs,  including  benefits  and 
administrative  expenses,  in  excess  of 
premiums  will  be  paid  up  to  the  amoimt 
in  the  Employees’  Ufe  Insurance  Fund. 
Payment  for  costs  exceeding  the  amoimt 
in  the  Fund  are  the  responsibility  of  the 
contractor  and  reinsurers.  The  fee  is 
fixed  at  the  inception  of  each  contract 
year.  The  fee  does  not  vary  with  the 
actual  costs,  but  may  be  adjusted  as  a 
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result  of  changes  in  the  work  to  be 
performed  under  the  contract.  The  fee 
will  be  in  the  form  of  either  a  risk 
charge  or  a  service  charge. 

(a)  Risk  charge.  The  risk  charge  will 
be  determined  as  prescribed  in  5  U.S.C. 
8711(d)  and  paragraph  2115.902(a)(2)  of 
this  subchapter.  It  will  consist  of  a 
negotiated  amount  which  will  reflect 
the  risk  assumed  by  the  contractor  and 
the  reinsurers  and  may  be  adjusted  as  a 
result  of  increased  or  decreased  risk 
under  the  contract.  When  the  applicable 
fee  is  a  risk  charge,  no  service  charge 
shall  be  payable  for  the  same  period  of 
time. 

(b)  Service  charge.  The  amount  of  the 
service  charge  will  be  determined  using 
a  weighted  guidelines  structured 
approach  in  accordance  with  2115.905 
and  negotiated  with  the  contractor  at  the 
begihning  of  the  contract  term.  When 
the  applicable  fee  is  a  service  charge,  no 
risk  charge  will  be  paid  for  the  same 
portion  of  a  policy  year  in  which  a 
service  charge  is  paid. 

211 6.270-1  Contract  clausaa. 

(a)  The  clause  at  2152.216-70  shall  be 
inserted  in  all  FEGLI  Program  contracts 
when  a  risk  charge  is  negotiated. 

(b)  The  clause  at  2152.216-71  shall  be 
inserted  in  all  FEGLI  Program  contracts 
when  a  service  charge  is  negotiated. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  2122— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  2122.1 — Baalc  Labor  Pollclaa. 

Sec. 

2122.170  Contract  clauses. 

Authority:  5  U.S.C  8709;  40  U.S.Q  486(c); 
48  CFR  1.301. 

Subpart  2122.1— Basic  Labor  Policies 

2122.170  Contract  clauaaa. 

The  provisions  at  FAR  sections 
52.222-21,  52.222-22,  52-222.25  are 
implemented  by  changing  the  word 
"offeror”  to  “Contractor”  and  the  word 
“solicitation”  to  “contract”  wherever 
they  appear  in  the  text  to  reflect  the 
FEGLI  ^ogram’s  statutory  exemption 
from  competitive  bidding  (5  U.S.C. 
8709),  which  obviates  the  issuance  of 
solicitations. 

PART  2124-PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  2124.1— Protection  of  Individual 
Privacy 

S«c. 

2124.102  General. 

2124.102-70  Policy. 


Sec. 

2124.104  Contract  clauses. 

2124.104-70  Contract  clause. 

Authority:  5  U.S.C  8716, 40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2124.70 — Protection  of 
Individual  Privacy 

2124.102  General. 

2124.102-70  Policy. 

Records  retained  by  FEGLI  Program 
contractors  on  Federal  insureds  and 
members  of  their  families  serve  the 
contractors*  own  commercial  function  of 
paying  FEGLI  Program  claims  and  are 
not  maintained  to  accomplish  an  agency 
function  of  0PM.  Consequently,  the 
records  do  not  fall  within  the  provisions 
of  the  Privacy  Act.  Nevertheless,  0PM 
recognizes  the  need  for  the  contractors 
to  keep  certain  records  confidential.  The 
clause  at  2152.224-70  addresses  this 
concern. 

2124.104  Contract  Clauses. 

2124.104-70  Contract  clause. 

The  clause  at  2152.224-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  212&-BONDS  AND  INSURANCE 

Subpart  2128.3— Insurance 

Sac. 

2128.370  Contract  clause. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2128.3 — Insurance 

2128.370  Contract  clause. 

The  contract  clause  at  FAR  52.228-7 
is  a  mandatory  clause  in  FEGLI  Program 
contracts,  except  paragraph  (d)  is 
modified  as  follows: 

(d)  The  Government’s  liability  under 
paragraph  (c)  of  this  clause  is  limited  to 
the  amount  available  in  the  Employee’s 
Life  Insurance  Fund.  Nothing  in  this 
contract  shall  be  construed  as  implying 
that  the  Government  will  make 
additional  funds  available  later  or  that 
Congress  will  appropriate  funds  later 
sufficient  to  meet  deficiencies. 

PART  2129— TAXES 

Subpart  2129.1 — General 

Sec. 

2129.170  Policy. 

Subpart  2129.3— Stats  and  Local  Taxes 

21 29.302  Application  of  State  and  local 
taxes  to  the  Government. 

2129.305  State  and  local  tax  exemptions. 


Subpart  2129.4— Contract  Clauses 

2129.401  Domestic  contracts. 

2129.401-70  FEGLI  Program  Contract 
clauses. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2129.1 — General 
2129.170  Policy. 

(a)  OPM  shall  consider  taxes  as  a 
FTCLI  Program  cost  under  2131.205-41. 

(b)  For  purposes  of  the  fimited  cost 
redetermination  of  a  FEGLI  Program 
contract,  taxes  are  not  limited  to  those 
in  effect  as  of  the  contract  date,  but  shall 
include  any  taxes  enacted,  modified,  or 
repealed,  by  legislative,  judicial,  or 
ac^inistrative  means,  during  the 
contract  year. 

Subpart  2129.3— State  and  Local  Taxes 

2129.302  Application  of  State  and  local 
taxes  to  the  Govammant 

(a)  5  U.S.C.  8714(c)(1)  prohibits  the 
imposition  of  taxes,  fees,  or  other 
monetary  payment  on  FEGLI  Program 
premiums  by  any  State,  the  District  of 
(Dolumbia,  the  Commonwealth  of  Puerto 
Rico,  or  any  political  subdivision  or 
governmental  authority  of  those  entities. 

(b)  Paragraph  (a)  of  this  section  shall 
not  be  construed  to  exempt  the 
contractor  firom  the  imposition, 
payment,  or  collection  of  a  tax,  fee,  or 
other  monetary  payment  on  the  net 
income  or  profit  accruing  to  or  realized 
by  it  from  business  conducted  under  the 
FEGLI  Program  if  the  tax,  fee,  or 
payment  is  applicable  to  a  broad  range 
of  business  activity. 

2129.305  Stats  and  local  tax  axamptlons. 

(a)  FAR  29.305  is  modified  for  the 
FTCLI  Program  by  substituting 
paragraph  (b)  of  this  section  in  the  place 
of  paragraph  (b)  of  FAR  29.305. 

(b)  Furnishing  proof  of  exemption.  If 
a  reasonable  basis  to  sustain  a  claimed 
exemption  exists,  the  seller  will  be 
furnished  evidence  of  exemption  if 
requested  by  the  contractor  and 
approved  by  the  contracting  officer  or  at 
the  discretion  of  the  contracting  officer. 

Subpart  2129.4— Contract  Clausaa 

2129.401  Domastic  contracts. 

2129.401-70  FEGU  Program  contract 

clausas. 

The  fixed-price  contract  clauses  in 
FAR  subpart  29.4  are  inappropriate  for 
the  FEGLI  Program  because  of  the 
limited  cost-redetermination  of  FEGLI 
Program  contracts.  The  clauses  at  FAR 

52.229- 1,  52.229-2,  52.229-3,  and 

52.229- 4  shall  not  ^  inserted  into 
FEGLI  Program  contracts. 
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PART  2131— COtfTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  2131.1— Applicability 

Sac. 

2131.103  Contracts  with  commercial 
organizations. 

2131.109  Advance  Agreements. 

Subpart  2131.2— Contracts  WHh 
Commarclal  Organizations 
2131.201  General. 

2131.206-5  Credits. 

2131.203  Indirect  costs. 

2131.205  Selected  costs. 

2131.205- 1  Public  relations  and  advertising 
costs. 

2131.205- 3  Bad  debts. 

2131.205- 6  Compensation  for  personal 
services. 

2131.205- 32  Precontract  costs. 

2131.205- 38  Selling  costs. 

2131.205- 41  Taxes. 

2131.205- 43  Trade,  business,  technical  and 
professional  activity  costs. 

2131.205- 70  Major  subcontractor  service 
charge. 

2131.205- 71  Reinsurer  administrative 
expense  costs. 

2131.270  Contract  clauses. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2131.1— Applicability 

2131.103  Contracts  with  Commercial 
Organizatlona. 

The  contracting  officer  shall 
incorporate  the  cost  principles  and 
procedures  of  FAR  subpart  31.2  and  this 
part  by  reference  in  all  FEGU  Program 
contracts  because  of  the  nature  of  a 
ftxed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract. 

2131.109  Advance  agraamanta. 

FAR  31.109  is  applicable  to  FEGLI 
Program  contracts,  except  that 
precontract  costs  and  nonrecurring  costs 
that  exceed  $25,000  shall  not  be  allowed 
in  the  absence  of  an  advance  agreement. 

Subpart  2131.2— Contracta  With 
Commercial  Organizations 

2131.201  General. 

2131.201-5  Credits. 

The  provisions  of  FAR  31.201-5  shall 
apply  to  income,  rebates  and  other 
cr^its  resulting  from  benefit  payments 
that  include,  but  are  not  limited  to — 

(a)  Uncashed  and  returned  checks. 

(b)  Refunds  attributable  to  litigation 
with  regard  to  payments  of  FEGLI 
Program  life  insurance  monies. 

(c)  Erroneous  benefit  payment, 
refunds,  overpayment,  and  duplicate 
payment  recoveries. 

(d)  Escheatments. 


2131.203  Indirect  costa. 

The  provisions  of  FAR  31.203  apply 
to  the  ^location  of  indirect  costs  by 
means  of  a  "dividend  or  retention 
formula." 

2131  JK>5  Sdactad  costa. 

2131 .205- 1  Public  ralationa  and 
advertising  costa. 

The  provisions  of  FAR  31.205-1  shall 
be  modified  to  include  the  following: 

(a)  Costs  of  media  messages  are 
allowable  if  approved  by  the  contracting 
officer  and  all  of  the  following  criteria 
are  met: 

(1)  The  primary  objective  of  the 
message  is  to  disseminate  information 
on  general  health  and  fitness  or 
encouraging  healthful  lifestyles; 

(2)  The  costs  of  the  contractor’s 
messages  are  allocated  to  all 
underwritten  and  non-underwritten 
lines  of  business;  and 

(3)  The  contracting  officer  approves 
the  total  dollar  amoimt  of  the 
contractor’s  messages  to  be  charged  to 
the  FEGLI  Program  in  advance  of  the 
policy  year. 

(b)  Costs  of  media  messages  that 
inform  enrollees  about  the  FEGLI 
Program  are  allowable  if  approved  by 
the  contracting  officer. 

(c)  In  those  instances  where 
contracting  officer  approval  of  the  total 
dollar  amount  is  not  solicited  in 
advance,  it  is  incumbent  upon  the 
contractor  to  show  the  contracting 
officer,  for  subsequent  approval,  ffiat  the 
costs  are  reasonable  and  do  not  unduly 
burden  the  administrative  cost  to  the 
contract. 

(d)  Costs  of  messages  that  are 
intended  to,  or  which  have  the  primary 
effect  of,  calling  favorable  attention  to 
the  contractor  or  subcontractor  for  the 
purpose  of  enhancing  its  overall  image 
or  selling  its  product  or  services  are  not 
allowable. ' 

2131.205- 3  Bad  debts. 

Erroneous  benefit  payments.  If  the 
contractor  or  OPM  determines  that  a 
FEGLI  Program  benefit  has  been  paid  in 
error  for  any  reason,  the  contractor  shall 
make  a  diligent  effort  to  recover  such 
erroneous  pajTnent  fi-om  the  recipient. 
The  contracting  officer  shall  allow  an 
unrecovered  erroneous  payment  to  be 
charged  to  the  contract  provided  the 
contractor  demonstrates  that  the 
recovery  of  the  erroneous  payment  was 
attempted  in  accordance  with  a  system 
that  is  approved  under  2146.270(b]  and 
that  either  a  diligent  effort  was  made  to 
recover  the  erroneous  overpayment  or  it 
would  not  be  cost  effective  to  recover 
the  erroneous  overpayment.  The 
contractor’s  compliance  with  a  system 


1 


that  is  approved  imder  2146.270(b)  will 
be  deemed  to  be  a  diligent  effort  to 
recover  the  erroneous  overpayment. 

2131.205- 6  Compensation  for  personal 
servioes. 

FAR  31.205-6  is  supplemented  as 
follows:  Overtime  on  a  FEGLI  Program 
contract  normally  would  meet  the 
conditions  specified  in  FAR  22.103. 
Advance  approval  of  the  contracting 
officer  is  not  required  for  overtime, 
extra-pay  shifts,  and  multi-shifts. 

2131.205- 32  Precontract  costs. 

Precontract  costs  shall  be  allowable  in 

accordance  with  FAR  Part  31,  but 
precontract  costs  that  exceed  $25,000 
shall  not  be  allowable  except  to  the 
extent  allowable  under  an  advance 
agreement  negotiated  in  accordance 
with  2131.109. 

2131.205- 38  SetUng  costs. 

Selling  costs  are  not  allowable  costs  to 
FEGLI  contracts  except  to  the  extent  that 
they  are  attributable  to  conducting 
contract  negotiations  with  the 
Government  and  for  liaison  activities 
involving  ongoing  contract 
administration,  including  the  conduct  of 
informational  and  enrollment  activities 
as  directed  by  the  contracting  officer. 

2131.205- 41  Taxes. 

(a)  FAR  31.205—41,  as  modified  in 
paragraphs  (b)  through  (e),  is  applicable 
to  contracts  in  the  FEGLI  Program. 

(b)  As  long  as  5  U.S.C.  8714(c)  or 
other  Federal  law  prohibits  the 
imposition  of  taxes,  fees,  or  other 
monetary  payments  on  FEGLI  Program 
premiums  by  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  * 
Rico,  or  any  other  political  subdivision 
or  governmental  authority  of  those 
entities,  payment  of  such  preempted  tax 
is  an  unallowable  expense  under  FAR 

31.205- 41(b)(3). 

(c)  Paragraph  (b)(1)  of  FAR  31.205-41 
is  not  applicable  to  the  FEGLI  Progra^. 

(d)  Notwithstanding  any  other 
provision  in  FAR  31.205-41,  the  portion 
of  the  contractor’s  income  or  excess 
profits  taxes  allocated  to  the  FEGLI 
Program,  except  those  allocated  to  the 
risk  charge  or  the  service  charge,  are 
allowable  costs  imder  the  FEGLI 
Program,  including  any  income  or 
excess  profit  taxes  that  arise  from  the 
operation  of  this  paragraph.  Income  or 
excess  profits  taxes  allocated  to  the  risk 
charge  or  the  service  charge  are  not 
allowable  costs. 

(e)  Notwithstanding  any  other 
provision  in  FAR  31.205—41,  an  amount 
equal  to  the  “DAC  Tax”  is  an  allowable 
tax  expense  imder  FAR  31.205-41. 

"DAC  Tax"  means  an  amoimt  equal  to: 
(1)  the  amount  of  the  contractor’s 
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Federal,  state,  and  local  income  tax 
allocated  to  payments  under  the  FEGLI 
Program,  less  (2)  the  amount  of  the 
contractor’s  Federal,  state,  and  local 
income  tax  allocated  to  payments  imder 
the  FEGLI  Program  computed  without 
regard  to  the  operation  of  26  U.S.C.  848, 
which  requires  that  certain  policy 
acquisition  expenses  be  capitalized  over 
a  60-  or  120-month  period,  plus  (3)  the 
amount  of  the  increase,  if  any,  in  the 
contractor’s  Federal,  state,  and  local 
income  tax  that  results  from  the 
operation  of  this  section  2131.205— 41(e). 

2131.205- 43  Trade,  businaae,  technical 
and  profaaatonal  activity  costa. 

(a)  FEGLI  Program  contractors  shall 
seek  the  advance  written  approval  of  the 
contracting  officer  for  allowability  of  all 
or  part  of  the  costs  associated  with 
trade,  business,  technical,  and 
professional  activities  when  the 
allocable  costs  of  such  participation  to 
the  FEGLI  Program  will  exceed  $2,500 
annually  and  the  contractor  allocates 
more  than  50  percent  of  the  membership 
cost  of  a  trade,  business,  technical,  or 
professional  organization  to  the  FEGLI 
Promm. 

When  approval  of  costs  for 
membership  in  an  organization  is 
required,  the  contractor  must 
demonstrate  conclusively  that 
membership  in  such  an  organization 
and  participation  in  its  activities  extend 
beyond  the  contractual  relationship 
with  OPM,  have  a  reasonable 
relationship  to  providing  services  to 
FEGLI  Program  insureds,  and  that  the 
organization  is  not  engaged  in  activities 
such  as  those  cited  in  FAR  31.205-22 
(lobbying  costs)  for  which  costs  are  not 
allowable. 

2131 .205- 70  Mafor  subcontractor  service 
charge. 

In  a  subcontract  for  enrollment  and 
eligibility  determinations, 
administration  of  claims  and  payment  of 
benefits  and  any  other  subcontract  for 
which  prior  approval  is  necessary,  when 
costs  are  determined  on  the  basis  of 
actual  costs  incurred,  any  amoimt  that 
exceeds  the  allowable  cost  of  a  major 
subcontract  (whether  entitled  service 
charge,  incentive  fee,  profit,  fee, 
surplus,  or  any  other  title)  is  not 
allowable  under  the  contract.  Amounts 
which  exceed  allowable  costs  may  be 
paid  to  a  major  subcontractor  only  from 
the  risk  charge  or  service  charge 
negotiated  between  OPM  and  the 
contractor. 

2131.205- 71  Reinsurer  administrative 
expense  costs. 

A  charge  of  $500  per  policy  year  per 
reinsurer  of  the  FEGLI  ^gram  as  set 
forth  in  the  contract  is  an  allowable  cost 


when  documented  through  an  internal 
accounting  entry  of  the  contractor  and 
actually  paid.  This  amount  is  deemed  to 
be  sufficient  to  reimburse  reinsurers  for 
the  minor  administrative  expenses 
inciured  in  reinsuring  the  FEGLI 
Program. 

2131.270  Contract  clauses. 

The  clause  at  2152.231-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

PART  2132— CONTRACT  RNANCING 

Subpart  2132.1— General 

Sec. 

2132.170  Recurring  premium  payments  to 
contractors. 

2132.171  Contract  clause. 

Subpart  2132.5— Contract  Debts 

2132.607  Tax  credit. 

2132.617  Contract  clause. 

Subpart  2132.7 — Contract  Funding 

2132.770  Insurance  premium  payments  and 
special  contingency  reserve. 

2132.771  Non-commingling  of  FEGLI 
Program  funds. 

2132.772  Contract  clause. 

Subpart  2132.8 — Assignment  of  Claims 

2132.806  Contract  clause. 

Authority;  5  U.S.C.  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2132.1 — General 

21 32.1 70  Recurring  premium  payments  to 
contractors. 

OPM  and  the  contractor  will  concur 
on  an  estimate  of  benefits  and 
administrative  costs  plus  the  fixed 
service  or  risk  charge  for  the 
forthcoming  contract  year,  as  specified 
in  the  contract.  The  annual  premium  to 
the  contractor  will  be  determined  based 
on  this  estimate.  The  premium  will  be 
determined  annually  and  will  be 
provided  to  the  contractor  in  12  equal 
monthly  installments  due  on  the  first 
day  of  each  month.  Following  the  close 
of  the  contract  year,  a  reconciliation  of 
premiums,  benefits,  and  other  costs  will 
be  performed  as  a  limited  cost 
redetermination. 

2132.171  Contract  clausa. 

The  clause  at  2152.232-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

Subpart  2132.6— Contract  Debts 

2132.607  Tax  credit 

FAR  32.607  has  no  practical 
application  to  FEGLI  Program  contracts. 
The  statutory  provisions  at  5  U.S.C. 

8707  and  8708  authorize  joint  enrollee 
and  Government  contributions  to  the 
Employees’  Life  Insurance  Fund. 
Because  the  Fund  is  comprised  of 
contributions  by  enroHees  as  well  as  the 


Government,  contractors  may  not  ofiset 
debts  to  the  Fund  by  a  tax  ci^it  that  is 
solely  a  Government  obligation. 

2132.617  Contract  clausa. 

The  clause  at  FAR  52.232-17  is 
modified  in  FEGLI  Program  contracts  to 
exclude  the  parenthetical  phrase  "(net 
of  any  applicable  tax  credit  under  the 
Internal  Revenue  Code  (26  U.S.C. 

1481)).” 

Subpart  2132.7 — Contract  Funding 

2132.770  Insurance  premium  payments 
and  special  contingency  reserve. 

Insurance  premium  payments  and  a 
.  special  contingency  reserve  are  made 
available  to  FEGLI  Program  contractors 
in  accordance  with  5  U.S.C.  8712  and 
8714. 

2132.771  Norvcommingling  of  FEGU 
Program  funds. 

(a)  FEGLI  Program  funds  shall  be 
maintained  in  such  a  manner  as  to  be 
separately  identifiable  from  other  assets 
of  the  contractor.  Cash  and  investment 
balances  reported  on  the  FEGLI  Program 
Annual  Accounting  Statement  must  be 
supported  by  the  contractor’s  books  and 
records. 

(b)  This  requirement  may  be  modified 
by  the  contracting  officer  in  accordance 
with  the  clause  at  2152.232-71  when 
adequate  accounting  and  other  controls 
are  in  effect.  If  the  requirement  is 
modified,  such  modification  will  remain 
in  effect  until  rescinded  by  OPM. 

2132.772  Contract  clausa. 

The  clause  at  2152.232-71  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

Subpart  2132.8— Assignment  of  Claims 

2132.806  Contract  clausa. 

The  clause  set  forth  in  2152.232-72 
shall  be  inserted  in  all  FEGLI  Program 
contracts. 

PART  2133— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  2133.2 — Disputes  and  Appeals 

Sec. 

2133.270  Designation  of  Board  of  Contract 
Appeals. 

Authority:  5  U.S.C.  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2133.2— Disputes  and  Appeals 

2133.270  Designation  of  Board  of  Contract 
Appeals. 

The  Armed  Services  Board  of  Contract 
Appeals  [ASBCA]  serves  as  the  board  of 
contract  appeals  for  the  FEGLI  Program. 
The  rules  of  procedure  followed  in  a 
dispute  shall  be  those  prescribed  by  the 
ASBCA. 
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SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  2137— SERVICE  CONTRACTING 

Subpart  2137.1 — Service  Contracts— 
General 

Sec. 

2137.102  Policy. 

2137.110  Contract  clause. 

Authority:  5  U.S.C.  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2137.1 — Service  Contracts— 
General 

2137.102  Policy. 

(a)  The  services  under  this  contract 
are  of  vital  interest  to  the  Government 
and  must  be  continued  without 
interruption  in  the  event  the  contract  is 
terminated. 

(b)  The  contractor  shall  be  reimbiu-sed 
for  all  reasonable  phase-in  and  phase¬ 
out  costs  (i.e.,  costs  incurred  within  the 
agreed  upon  period  after  contract 
termination  that  result  firom  phase-in 
and  phase-out  operations).  The 
contractor  also  shall  receive  a  risk  or 
service  charge  for  the  full  period  after 
contract  termination  during  which 
services  are  continued,  not  to  exceed  a 
pro  rata  portion  of  the  risk  or  service 
charge  for  the  final  contract  year.  The 
amount  of  risk  or  service  charge  shall  be 
based  upon  the  accurate  and  timely 
processing  of  benefit  claims,  the  volume 
and  validity  of  complaints  received  by 
OPM,  the  timeliness  and  adequacy  of 
reports  on  operations,  and 
responsiveness  to  OPM  offices, 
enrollees.  beneficiaries,  and  Congress. 

2137.110  Contract  clause. 

The  clause  at  2152.237-70  shall  be 
inserted  in  all  FEGLI  Program  contracts 
in  lieu  of  the  clause  at  52.237-3  that  is 
prescribed  by  FAR  37.110(c). 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  2143— CONTRACT 
MODIFICATIONS 

Subpart  2143.1— General 

S«c 

2143.101  Definitions. 

Subpart  2143.2— Change  Orders 
2143.205  Contract  clause. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2143.1 — General 

2143.101  Definitions. 

The  effective  date  of  a  FEGLI  contract 
modification  is  as  defined  in  FAR 
43.101.  except  to  the  extent  that  the 


definition  conflicts  with  LIFAR 
2101.370. 

Subpart  2143.2— Changa  Orders 

2143.205  Contract  clause. 

The  clause  at  2152.243-70  shall  be 
inserted  in  all  FEGU  Program  contracts 
in  lieu  of  the  clauses  in  FAR  52.243-1 
that  are  prescribed  by  FAR  43.205(a). 

PART  2144— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

Subpart  2144.1 — General 

Sac. 

2144.102  Policy. 

Subpart  2144.2— Consent  to  Subcontracts 
2144.204  Contract  clause. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2144.1 — General 

2144.102  Policy. 

For  all  FEGLI  Program  contracts, 
advance  approval  shall  be  required  on 
subcontracts  or  modifications  to 
subcontracts  when  the  cost  of  that 
portion  of  the  subcontract  that  is 
charged  the  FEGLI  Program  contract 
exceeds  $200,000,  but  only  if  more  than 
25  percent  of  the  subcontract  cost  is 
charged  to  the  FEGLI  Program  contract. 

Subpart  2144.2— Consent  to 
Subcontracts 

2144.204  Contract  clause. 

The  clause  set  forth  at  2152.244-70 
shall  be  inserted  in  all  FEGLI  Program 
contracts. 

PART  2146— QUALITY  ASSURANCE 

Subpart  2146.2— Contract  Quality 
Requirements 

Sec. 

2146.201  General. 

2146.270  FEGLI  Program  quality  assurance 
requirements. 

2146.270-70  Gontract  clause. 

Authority;  5  U.S.C.  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2146.2— Contract  Quality 
Requirements 

2146.201  General. 

(a)  This  part  prescribes  policies  and 
procedures  to  ensure  that  services 
acquired  under  the  FEGLI  Program 
contract  conform  to  the  contract’s 
quality  requirements. 

(b)  OPM  shall  evaluate  the 
contractor’s  system  of  internal  controls 
under  the  quality  assurance  program 
required  by  2146.270  prior  to  each 
contract  year  and  will  acknowledge  in 
writing  whether  or  not  the  system  is 
consistent  with  the  requirements  set 


forth  in  this  Subpart.  After  the  initial 
review,  each  annual  review  may  be 
limited  to  changes  in  the  contractor’s 
internal  control  guidelines.  However,  a 
limited  review  does  not  diminish  the 
contractor’s  obligation  to  apply  the  full 
internal  control  system. 

2146.270  FEGU  Program  quality 
aaauranca  raqukomanta. 

(a)  The  contractor  shall  develop  and 
apply  a  quality  assurance  program 
specifying  procedures  for  assuring 
contract  quality,  as  directed  by  the 
contracting  officer.  At  a  minimum,  the 
program  should  include  procedures  to 
addhess: 

(1)  Accuracy  of  payments  and 
recovery  of  overpayments: 

(2)  Timeliness  of  payments  to 
beneficiaries; 

(3)  Quality  of  services  and 
responsiveness  to  beneficiaries; 

(4)  Quality  of  service  and 
responsiveness  to  OPM;  and 

(5)  Detection  and  recovery  of 
firaudulent  claims. 

(b)  The  contractor  shall  prepare 
overpayment  recovery  guidelines  to 
include  a  system  of  internal  control  for 
approval  annually  by  the  contracting 
officer.  The  contracting  officer  may 
withdraw  such  approval  with  90  days’ 
notice  of  prospective  withdrawal. 

(c)  The  contracting  officer  may  order 
the  correction  of  a  deficiency  or  a 
modification  in  the  contractor’s  services 
and/or  quality  assurance  program.  The 
contractor  shall  take  the  necessary 
action  promptly  to  implement  the 
contracting  officer’s  o^er.  If  the 
contracting  officer  orders  the  correction 
of  a  deficiency  or  a  modification  of  the 
contractor’s  services  and/or  quality 
assiuance  program  pursuant  to  this 
paragraph  after  the  contract  year  has 
begun,  the  costs  incurred  in  correcting 
the  deficiency  or  making  the 
modification  will  not  be  considered  to 
the  contractor’s  detriment  in  the  cost 
control  factor  of  the  service  charge  (if 
applicable]  for  the  following  contract 
year.  However,  if  there  is  a  deficiency, 
the  deficiency  itself  may  be  taken  into 
consideration. 

2146.270-1  Contract  clauaa. 

The  clause  at  2152.246-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

PART  2149— TERMINATION  OF 
CONTRACTS 

Sec. 

2149.002  Applicability. 

Subpart  2149.5— Contract  Termination 

Clauaaa 

2149.505  Other  termination  clauses. 
2149.505-70  FEGLI  Program  conbact 
termination  clause. 
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Authority:  5  U.S.C.  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

2149.002  Applicability. 

(a)  Termination.  (1)  Termination  of 
FEGLI  Program  contracts  is  controlled 
by  5  U.S.C.  8709(c)  and  this  chapter. 

Tlie  procedures  for  termination  of 
FEGLI  Program  contracts  shall  be  those 
contained  in  FAR  part  49.  For  the 
purpose  of  this  part,  terminate  means  to 
“discontinue**  as  used  in  5  U.S.C. 

8709(c). 

(2)  A  life  insurance  contract  entered 
into  by  OPM  may  be  terminated  by  OPM 
at  any  time  for  default  by  the  contractor. 
A  life  insurance  contract  entered  into  by 
OPM  may  be  terminated  at  the  end  of 
the  31st  day  after  default  for 
nonpayment  by  OPM  [see  2152.232-70, 
Paymentsl. 

(3)  A  life  insurance  contract  entered 
into  by  OPM  may  be  terminated  for 
convenience  of  the  Ck)vemment  60  days 
after  the  contractor*s  receipt  of  OPM’s 
notice  to  terminate. 

(4)  The  contractor  may  terminate  its 
contract  with  OPM  at  the  end  of  any 
policy  year  when  notice  of  intent  to 
terminate  is  given  to  OPM  in  writing  at 
least  60  days  prior  to  the  end  of  the 
policy  year  (i.e.,  no  later  than  July  31). 

(b)  Continuation  of  services.  The 
services  under  this  contract  are  of  vital 
interest  to  the  Government  and  must  be 
continued  without  interruption  in  the 
event  the  contract  is  terminated. 
Consequently,  the  contract  termination 
procediires  contained  in  this  paragraph 
must  be  used  in  conjunction  with 
2137.102, 2137.110,  and  the  provisions 
of  the  “Continuity  of  Services’’  clause  at 
2152.237-70. 

(c)  Settlement.  The  procedures  for 
settlement  of  contracts  after  they  are 
terminated  shall  be  those  contained  in 
FAR  Part  49. 

Subpart  2149.5 — Contract  Termination 
Ciauaea 

2149.505  Other  termination  clauses. 

21 49.505-70  FEGLI  Program  contract 
termination  clause. 

The  clause  in  2152.249-70  shall  be 
inserted  in  all  FEGU  Program  contracts. 

SUBCHAPTER  »4-CLAUSES  AND  FORMS 

PART  2152— PHECOffTRACT 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Sac. 

2152.070  Applicable  clauses. 


Subpart  2152.2— Text  of  Provisiona  and 

Clauaaa 

2152.203-70  Misleading,  deceptive,  or 
unfair  advertising. 

2152.209- 70  CertiOcation  regarding 
debarment,  suspension,  proposed 
debarment  and  other  responsibility 
matters  during  negotiations. 

2152.209- 71  Certi6cation  regarding 
debarment,  suspension,  proposed 
debarment  and  other  responsibility 
matters. 

2152.210- 70  Investment  income. 

2152.210- 71  Notice  of  significant  events. 

2152.215- 70  Contractor  records  retention. 

2152.216- 70  Fixed  price  with  limited  cost 
redetermination — risk  charge. 

2152.216- 71  Fixed  price  vrith  limited  cost 
redetermination— service  charge. 

2152.224-70  Confidentiality  of  records. 

2152.231- 70  Accounting  and  allowable 
cost. 

2152.232- 70  Payments. 

2152.232- 71  Non-commingling  of  FEGU 
Program  funds^ 

2152.232- 72  Approval  for  assignment  of 
claims. 

2152.237-70  Continuity  of  services. 

2152.243- 70  Changes. 

2152.244- 70  Subcontracts. 

2152.246-70  Quality  assurance 

requirements. 

2152.249-70  Renewal  and  termination. 

Subpart  2152.3 — Provision  attd  Clausa 
Matrix 

2152.370  Use  of  the  matrix. 

Authority:  5  U.S.G  8716;  40  U.S.C  486(c), 
48  CFR  1.301. 

2152.070  Applicable  clauses. 

The  clauses  of  FAR  subpart  52.2 
specified  below  shall  be  applicable  to 
FEGLI  Program  contracts.  The  most 
recent  edition  of  the  clause  in  the  FAR 
shall  be  applied  unless  otherwise 
provided  in  the  contract. 

Section  and  Clause  Title 

52.202- 1  Definitions 

52.203- 1  Officials  Not  to  Benefit 

52.203- 3  Gratuities 

52.203- 5  Covenant  Against  Contingent  Fees 

52.203- 6  Restrictions  on  Subcontractor 
Sales  to  the  Government 

52.203- 7  Anti-Kickback  Procedures 

52.203- 9  Requirement  for  Certificate  of 
Procurement  Integrity — Modification 

52.203- 10  Price  or  Fee  Adjustment  for 
Illegal  or  Improper  Activity 

52.203- 12  Umitation  on  Payments  to 
Influence  Certain  Federal  Transactions 

52.209-6  Protecting  the  Government’s 
Interest  When  Subcontracting  With 
Contractors  Debarred,  Suspended,  or 
Proposed  for  Debarment 

52.215- 1  Examination  of  Records  by 
Comptroller  General 

52.215- 2  Audit — Negotiation 

52.215- 22  Price  Reduction  for  Defective 
Cost  or  Pricing  Data 

52.215- 24  Subcontractor  Cost  or  Pricing 
Data 

52.215- 27  Termination  of  Defined  Benefit 
Pension  Plans 


52.215- 30  Facilities  Capital  Cost  of  Money 

52.215- 31  Waiver  of  Facilities  Capital  Cost 
of  Money 

52.215- 39  Reversion  or  Adjustment  of 
Plans  for  Postretirement  Benefits  (PRB) 
Other  Than  Pensions 

52.219- 8  Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged 
Business  Concerns 

52.219- 13  Utilization  of  Women-Owned 
Small  Businesses 

52.220- 3  Utilization  of  Labor  Surplus  Area 
Concerns 

52.222- 1  Notice  to  the  Government  of 
Labor  Disputes 

52.222- 3  Convict  Labor 

52.222- 4  Contract  Work  Hours  and  Safety 
Standards  Act — Overtime  Compwnsation- 
General 

52.222- 21  Certification  of  NonSegregated 
Facilities 

52.222- 22  Previous  Contracts  and 
Compliance  Reports 

52.222- 25  Afiirmative  Action  Compliance 

52.222- 26  Equal  Opportunity 

52.222- 28  Equal  Opportunity  Preaward 
Clearance  of  Suteontracts 

52.22 2- 29  Notification  of  Visa  Denial 

52.222- 35  Affirmative  Action  for  Special 
Disabled  and  Vietnam  Era  Veterans 

52.222- 36  Affirmative  Action  for 
Handicapped  Workers 

52.222- 37  Employment  Reports  on  Special 
Disabled  Veterans  and  Veterans  of  the 
Vietnam  Era 

52.222- 41  Service  Contract  Act  of  1965,  as 
Amended 

52.223- 2  Clean  Air  and  Water 

52.223- 6  Drug-Free  Workplace 

52.227- 1  Authorization  and  Consent 

52.227- 2  Notice  and  Assistance 

52.232- 9  Limitation  on  Withholding  of 
Payments 

52.232- 17;  2132.617  Interest 

52.232- 23  Assignment  of  Claims 

52.232- 28  Electronic  Funds  Transfer 
Payment  Method 

52.233- 1  Disputes  (Alternate  I) 

52. 242- 1  Notice  of  Intent  to  Disallow  Costs 

52.242- 13  Bankruptcy 

52.244- 5  Competition  in  Subcontracting 

52.245- 2  Government  Property  (Fixed-Price 
Contracts) 

52.246- 4  Inspection  of  Services — Fixed 
Price 

52.246- ^25  Limitation  of  Liability — Services 

52.247- 63  Preference  for  U.S.-Flag  Air 
Carriers 

52.249- 2  Termination  for  Convenience  of 
the  Government  (Fixed-Price) 

52.249- 8  Default  (Fixed  Price  Supply  and 
Service) 

52.251- 1  Government  Supply  Sources 

52.252- 4  Alterations  in  Contract 

52.252- 6  Authorized  Deviations  in  Clauses 

Subpart  2152.2— Text  of  Provlalone  and 

Clauaaa 

2152.203-70  Misleading,  deceptive,  or  • 
unfair  advertising 

As  prescribed  in  2103.571,  insert  the 

following  clause: 
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MISLEAOtNG,  DECEPTIVE.  OR  UNFAIR 
AOVERTISINQ  (OCT  1993) 

The  Contractor  agrees  that  any  advertising 
material  authorized  and  released  by  the 
Contractor  which  mentions  the  FEGLl 
Program  shall  be  truthful  and  not  misleading, 
and  shall  present  an  accurate  statement  of 
FEGLl  Program  benefits.  The  Contractor  is 
prohibited  from  making  incomplete, 
incorrect  comparisons  or  using  disparaging 
or  minimizing  techniques  to  compare  its 
other  products  or  services  to  the  benefits  of 
the  F^U  Program.  The  Contractor  agrees  to 
use  its  best  efforts  to  assure  that  its  agents  are 
aware  of  and  abide  by  this  provision. 

The  Contractor  agrees  to  incorporate  this 
clause  in  ail  subcontracts  as  defined  at  UFAR 
2102.101. 

(End  of  Clause) 

2152.209-70  Cartification  regarding 
debarmant,  auapenalon,  propoaad 
dabarmant  and  other  rasponalbility  mattara 
during  nagotiatlona. 

As  prescribed  in  2109.409(a),  the 
contracting  officer  may  require  a 
potential  contractor  to  provide  the 
following  certification: 

CERTIFICATION  REGARDING 
DEBARMENT.  SUSPENSION.  PROPOSED 
DEBARMENT.  AND  OTHER 
RESPONSIBILITY  MATTERS  (OCT  1993) 

(a)(1)  The  undersigned  certifies,  to  the  best 
of  its  knowledge  and  belief,  that — 

(1)  The  undersigned  and/or  any  of  its 
Principals — 

(A)  Are  (  )  are  not  (  )  presently  debarred, 
suspended,  proposed  for  debarment,  or 
declared  ineligible  for  the  award  of  contracts 
by  any  Federal  agency; 

(B)  Have  (  )  have  not  (  ),  within  a  3-year 
period  preceding  this  certification,  been 
convicted  of  or  had  a  civil  judgment  rendered 
against  them  for:  Commission  of  fraud  or  a 
criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
{lerforming  a  public  (Federal,  state,  or  local) 
contract  or  subcontract;  violation  of  Federal 
or  state  antitrust  statutes  relating  to  the 
submission  of  offers;  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 
and 

(C)  Are  (  )  are  not  (  )  presently  indicted 
for,  or  otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  with,  commission 
of  any  of  the  offenses  enumerated  in 
subdivision  (a)(2)  of  this  clause. 

(ii)  The  undersigned  has  (  )  has  not  (  ), 
within  a  3-year  period  preceding  this 
certification,  had  one  or  more  contracts 
terminated  for  default  by  any  Federal  agency. 

(2)  "Principals,”  for  the  purposes  of  this 
certification,  means  officers;  directors; 
owners;  partners;  and  persons  having 
primary  management  or  supervisory 
responsibilities  within  a  business  entity  (e.g., 
general  manager;  plant  manager;  head  of  a 
subsidiary,  division,  or  business  segment, 
and  similar  positions). 

This  certification  concerns  a  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  folse,  fictitious,  or 


fraudulent  certification  may  render  the 
undersigned  subject  to  prosecution  under 
section  1001,  title  18,  United  States  Code. 

(b)  The  undersigned  shall  provide 
immediate  written  notice  to  th.e  Contracting 
Officer  if,  at  any  time  prior  to  the  contract 
award,  the  undersigned  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circiunstances. 

(c)  A  certification  that  any  of  the  actions 
mentioned  in  paragraph  (a)  of  this  provision 
exists  will  not  necessarily  result  in  the 
withholding  of  an  award  under  a  contract 
under  the  I^GLl  Program.  However,  the 
certification,  or  the  undersigned’s  failure  to 
provide  such  additional  information  as 
requested  by  the  Contracting  Officer  will  be 
considered  in  connection  with  a 
determination  of  the  undersigned’s 
responsibility  under  UFAR  subpart  2109.70, 
Minimum  Standards  for  FEGU  Program 
Contractors. 

(d)  Nothing  contained  in  this  certification 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  ordell'  to  render,  in 
good  faith,  the  certification  required  by 
paragraph  (a).  The  knowledge  and 
information  of  the  undersigned  is  not 
required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the 
ordinary  course  of  business  dealings. 

(e)  The  certification  in  (a)  is  a  material 
representation  of  fact  upon  which  reliance  is 
placed  during  negotiation  of  a  FEGLl 
Program  contract.  If  it  is  later  determined  that 
the  undersigned  knowingly  rendered  an 
erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Government,  the 
Contracting  Officer  may  terminate  the 
contract  resulting  from  this  certification  for 
default. 


(Name  of  Company) 

By: - 

(Signature) 

(Name  and  Title  of  Signatory) 

Date  signed: - 

(End  of  Certificate) 

2152.209-71  Cartificatlon  regarding 
debarment,  auapenalon,  propoaad 
debarment,  and  other  reaponaibility 
mattara. 

As  prescribed  in  2109.409(b),  insert 
the  following  clause: 

CERTIFICATION  BY  FEGU  PROGRAM 
CONTRACTOR  REGARDING  DEBARMENT, 
SUSPENSION,  PROPOSED  DEBARMENT, 
AND  OTHER  RESPONSIBILITY  MATTERS 
(OCT  1993) 

(a)(1)  The  Contractor  certifies,  to  the  best 
of  its  knowledge  and  belief,  that — 

(i)  The  Contractor  and/or  any  of  its 
Principals — 

(A)  Are  (  )  are  not  (  )  presently  debarred, 
suspended,  proposed  for  debarment,  or 
declared  ineligible  for  the  award  of  contracts 
by  any  Federal  agency; 

(B)  Have  (  )  have  not  (  ),  within  a  3-year 
period  preceding  this  certification,  been 
convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  Commission  of  fraud  or  a 


criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  state,  or  local) 
contract  or  subcontract;  violation  of  Federal 
or  state  antitrust  statutes  relating  to  the 
submission  of  offers;  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 
and 

(C)  Are  (  )  are  not  (  )  presently  indicted 
for,  or  otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  with,  commission 
of  any  of  the  offenses  enumerated  in 
subdivision  (a)(2)  of  this  clause. 

(ii)  The  Contractor  has  (  )  has  not  (  ), 
within  a  3-year  period  preceding  this 
certification,  had  one  or  more  contracts 
terminated  for  default  by  any  Federal  agency. 

(2)  "Principals,”  for  the  purposes  of  this 
certification,  means  officers;  directors; 
owners;  partners;  and  persons  having 
primary  management  or  sup)ervisory 
responsibilities  within  a  business  entity  (e  g., 
general  manager;  plant  manager;  head  of  a 
subsidiary,  division,  or  business  segment, 
and  similar  positions). 

This  certification  concerns  a  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  false,  fictitious,  or 
fraudulent  certification  may  render  the 
Contractor  subject  to  prosecution  under 
section  1001,  title  18,  United  States  Code. 

(b)  The  Contractor  shall  provide  inunediate 
written  notice  to  the  Contracting  Officer  if,  at 
any  time,  the  Contractor  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

(c)  A  Contractor’s  certification  that  any  of 
the  actions  mentioned  in  the  certification 
exists  will  not  necessarily  result  in 
termination  of  the  contract.  However,  the 
certification,  or  the  Contractor's  failure  to 
provide  such  additional  information  as 
requested  by  the  Contracting  Officer  will  be 
considered  in  connection  with  a 
determination  of  the  Contractor’s 
responsibility  under  UFAR  subpart  2109.70, 
Minimum  Standards  for  FEGU  Program 
Contractors. 

(d)  Nothing  contained  in  the  certification 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  order  to  render,  in 
good  faith,  the  certification  required  by  this 
section.  The  knowledge  and  information  of 
the  Contractor  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

(e)  The  certification  in  this  section  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  by  the  Contracting  Officer 
in  making  ffiis  contract.  If  it  is  later 
determined  that  the  Contractor  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Government,  the  Contracting  Officer  may 
terminate  the  contract  for  defriult. 

(End  of  Clause) 

21 52.21 0-70  Investment  Income. 

As  prescribed  in  2110.7004(a),  insert 
the  following  clause: 
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INVESTMENT  INCOME  (OCT  1993) 

(a)  The  Contractor  shall  invest  and  reinvest 
all  FECLI  Program  funds  on  hand  until 
needed  to  discharge  promptly  the  obligations 
incurred  under  the  contract.  Within  the 
constraints  of  safety  and  liquidity  of 
investments,  the  Contractor  shall  seek  to 
maximize  investment  income. 

(b)  All  investment  income  earned  on  FEGLI 
Program  funds  shall  be  credited  to  the  FEGLI 
Program. 

(c)  When  the  Contracting  Officer  concludes 
that  the  Contractor  foiled  to  comply  with 
paragraphs  (a)  or  (b)  of  this  clause,  the 
Contractor  shall  pay  to  the  Office  of 
Personnel  Management  (OPM)  the 
investment  income  that  would  have  been 
earned,  at  the  rate(s)  specihed  in  paragraph 

(d)  of  this  clause,  had  it  not  been  for  the 
Contractor’s  noncompliance.  "Failed  to 
comply  with  paragraphs  (a)  or  (b)”  means:  (1) 
Making  any  charges  against  the  contract 
which  are  not  allowable,  allocable,  or 
reasonable;  or  (2)  foiling  to  credit  any  income 
due  the  contract  and/or  failing  to  place  funds 
on  hand,  including  premium  payments  and 
payments  from  OPM  not  needed  to  discharge 
promptly  the  obligations  incurred  under  the 
contract,  tax  refunds,  credits,  deposits, 
investment  income  earned,  uncashed  checks, 
or  other  amounts  owed  OPM  in  income- 
producing  investments  and  accounts. 

(d) (1)  Investment  income  lost  as  a  result  of 
unallowable,  unallocable,  or  unreasonable 
charges  against  the  contract  shall  be  paid 
from  the  1st  day  of  the  contract  term 
following  the  contract  term  in  which  the 
unallowable  charge  was  made  and  shall  end 
on  the  earlier  of:  (i)  The  date  the  amounts  are 
returned  to  OPM;  (ii)  the  date  specifred  by 
the  Contracting  Officer;  or,  (iii)  the  date  of 
the  Contracting  Officer’s  Final  Decision. 

(2)  Investment  income  lost  as  a  result  of 
failure  to  credit  income  due  the  contract  or 
failure  to  place  funds  on  hand  in  income- 
producing  investments  and  accounts  shall  be 
paid  from  the  date  the  funds  should  have 
been  invested  or  appropriate  income  was  not 
credited  and  shall  end  on  the  earlier  of:  (i) 
The  date  the  amounts  are  returned  to  OPM; 
(ii)  the  date  specified  by  the  Contracting 
Officer;  or,  (iii)  the  date  of  the  Contracting 
Officer’s  Final  Decision. 

(3)  The  Contractor  shall  credit  to  the  FEGLI 
Program  income  that  is  due  in  accordance 
with  this  clause.  All  amounts  payable  shall 
bear  lost  investment  income  compounded 
semiannually  at  the  rate  established  by  the 
Secretary  of  the  Treasury  as  provided  in 
section  12  of  the  Contract  Disputes  Act  of 
1978  (Pub.  L.  95-563),  during  the  periods 
specified  in  paragraphs  (d)(1)  and  (d)(2). 

(4)  All  amounts  due  and  unpaid  after  the 
periods  specified  in  paragraphs  (d)(1)  and 
(d)(2)  shall  bear  simple  interest  at  the  rate 
applicable  for  each  6-month  period  as  fixed 
by  the  Secretary  of  the  Treasury  until  the 
amount  is  paid  (see  FAR  32.614-1). 

(End  of  Clause) 

21 52.210-71  Notice  of  significant  events. 

As  prescribed  in  2110.7004(b),  insert 
the  following  clause: 


NOTICE  OF  SIGNinCANT  EVENTS  (OCT 
1993) 

(a)  The  Contractor  agrees  to  notify  OPM  of 
any  significant  event  within  10  working  days 
after  the  Contractor  becomes  aware  of  it.  As 
used  in  this  section,  a  "significant  event”  is 
any  occurrence  of  anticipated  occurrence  that 
might  reasonably  be  expected  to  have  a 
material  effect  upon  the  Contractor’s  ability 
to  meet  its  obligations  under  this  contract, 
including,  but  not  limited  to,  any  of  the 
following: 

(1)  Disposal  of  25  percent  or  more  of  the 
Contractor’s  assets  within  a  six-month 
period; 

(2)  Termination  or  modification  of  any 
contract  or  subcontract  if  such  termination  or 
modification  might  have  a  material  effect  on 
the  Contractor’s  obligations  under  this 
contract; 

(3)  Loss  of  20  percent  or  more  of  FEGLI 
Program  reinsurers  in  a  policy  year; 

(4)  The  imposition  of,  or  notice  of  the 
intent  to  impose,  a  receivership, 
conservatorship,  or  special  regulatory 
monitoring; 

(5)  The  withdrawal  of,  or  notice  of  intent 
to  withdraw,  by  any  State,  its  license  to  do 
business  or  any  other  change  of  status  under 
Federal  or  State  law; 

(6)  The  Contractor’s  default  on  a  loan  or 
other  financial  obligation; 

(7)  Any  actual  or  potential  labor  dispute 
that  delays  or  threatens  to  delay  timely 
performance  or  substantially  impairs  the 
functioning  of  the  Contractor’s  faciiities  or 
focilities  used  by  the  Contractor  in  the 
performance  of  the  contract; 

(8)  Any  change  in  its  charter,  constitution, 
or  by-laws  which  affects  any  provision  of  this 
contract  or  the  Contractor’s  participation  in 
the  Federal  Employees’  Group  Life  Insurance 
Program; 

(9)  Any  significant  changes  in  policies  and 
procedures  or  interpretations  of  the  contract 
which  would  afiect  the  benefits  payable 
under  the  contract  or  the  costs  charged  to  the 
contract; 

(10)  Any  firaud,  embezzlement  or 
misappropriation  of  FEGLI  Program  funds;  or 

(11)  Any  written  exceptions,  reservations 
or  qualifications  expressed  by  the 
independent  accounting  firm  (which  ascribes 
to  the  standards  of  the  American  Institute  of 
Certified  Public  Accountants)  contracted 
with  by  the  Contractor  to  provide  an  opinion 
on  the  annual  accounting  statements  required 
by  OPM  for  the  FEGLI  Program. 

(b)  Upon  learning  of  a  significant  event, 
OPM  may  institute  action,  in  proportion  to 
the  seriousness  of  the  event,  to  protect  the 
interest  of  insureds,  including,  but  not 
limited  to — 

(1)  Directing  the  Contractor  to  take 
corrective  action; 

(2)  Making  a  downward  adjustment  to  the 
weight  in  the  "Contractor  Performance” 
factor  of  the  service  charge;  or, 

(3)  Withholding  payments  of  the  service 
charge. 

(c)  Prior  to  taking  action  as  described  in 
paragraph  (b)  of  this  clause,  OPM  will  notify 
the  Contractor  and  offer  an  opportunity  to 
respond. 

(d)  The  Contractor  agrees  to  insert  this 
clause  in  any  subcontract  or  subcontract 


modification  if  the  amount  of  the  subcontract 
or  modification  that  is  charged  to  the  FEGLI 
Program  exceeds  $200,000,  but  only  if  more 
than  25  percent  of  the  subcontract  cost  is 
charged  to  the  FECLI  contract. 

(End  of  Clause) 

21 52.21 5- 70  Contractor  records  retention. 
As  prescribed  in  2115.106-270,  insert 

the  following  clause: 

CONTRACTOR  RECORDS  RETENTION 
(OCT  1993) 

Notwithstanding  the  provisions  of  FAR 

52.215- 2(d),  "Audit-Negotiation,”  the 
Contractor  will  retain  and  make  available  all 
records  applicable  to  a  contract  term  that 
support  the  annua!  statement  of  ojperations 
for  a  period  of  5  years  after  the  end  of  the 
contract  term  to  which  the  records  relate. 
Individual  enroilee  and/or  beneficiary  claim 
records  shall  be  maintained  for  10  years  after 
the  end  of  the  policy  year  to  which  the  claim 
records  relate. 

(End  of  Clause) 

2152.216- 70  Fixed  price  with  limited  cost 
redetermination— risk  charge. 

As  prescribed  in  2116.270-l(a),  insert 
the  following  clause  when  a  risk  charge 
is  negotiated; 

FIXED  PRICE  WITH  UMITED  COST 
REDETERMINATION  PLUS  RXED  FEE 
CONTRACT— RISK  CHARGE  (OCT  1993) 

(a)  This  is  a  fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract,  with 
the  fixed  fee  in  the  form  of  a  risk  charge. 

(b)  OPM  shall  pay  the  Contractor  the  risk 

charge  specified  in  Appendix _ for  the 

risk  assumed  in  performing  this  contract. 

(End  of  clause) 

2152.216- 71  Fixed  price  with  limited  cost 
redetermination — service  charge. 

As  prescribed  in  2116.270-l(b),  insert 
the  following  clause  when  a  service 
charge  is  negotiated: 

RXED  PRICE  WITH  UMITED  COST 
REDETERMINATION  PLUS  RXED  FEE 
CONTRACT— SERVICE  CHARGE  (OCT 
1993) 

(a)  This  is  a  fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract,  with 
the  fixed  fee  in  the  form  of  a  service  charge. 

(b)  OPM  shall  pay  the  Contractor  the 

service  charge  specified  in  Appendix _ . 

(End  of  clause) 

21 52.224-70  Confidentiality  of  records. 

As  prescribed  in  2124.104-70,  insert 
the  following  clause: 

CONFIDENTIALITY  OF  RECORDS  (OCT 
1993) 

(a)  The  Contractor  shall  use  the  personal 
data  on  employees  and  annuitants  that  is 
provided  by  agencies  and  OPM,  including 
social  security  numbers,  for  only  those 
routine  uses  stipulated  for  the  data  and 
published  annually  in  the  Federal  Register  as 
a  part  of  OPM’s  notice  of  systems  of  records. 

(b)  The  Contractor  shall  also  hold  all 
medical  records,  evidence  of  insurability  for 
insurance  coverage,  designations  of 
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beneficiaries,  amounts  of  insurance,  and 
information  relating  th«eto,  of  the  insured 
and  family  members  confidential  except  for 
disclosure  as  follows: 

(1)  as  may  be  reasonably  necessary  for  the 
administration  of  this  contract; 

(2)  as  authorized  by  the  insured  or  his  or 
her  estate; 

(3)  as  necessary  to  permit  Govenunent 
officials  having  authority  to  investigate  and 
prosecute  alleg^  civil  or  criminal  actions: 
and 

(4)  as  necessary  to  audit  the  contract. 

(End  of  Clause) 

2152.^1-70  Accounting  and  atlowablo 
cost 

As  prescribed  in  2131.270,  insert  the 
following  clause; 

ACCOUNDMG  ANO  ALLOWABUE  COST 
(OCT  1093) 

(a)  Annual  Accounting  Statement.  (1)  The 
Contractor  shall  prepare  annually  an 
accounting  statement  summarizing  the 
financial  results  of  the  PEGU  Pro^am  for  the 
previous  contract  year.  This  statement  shall 
be  prepared  in  accordance  with  the 
requirements  issued  annually  by  0PM  and 
shall  be  due  to  0PM  in  accordance  with  a 
date  established  by  those  requirements. 

(2)  The  Contractor  shall  have  the  most 
recent  financial  statement  for  the  FEGLl 
Program  audited  by  an  accounting  firm  that 
ascribes  to  the  standards  of  the  American 
Institute  of  Certified  Public  Accountants.  The 
report  shall  be  submitted  to  OPM  along  with 
the  aimual  accounting  statement. 

(3)  Based  on  the  results  of  either  the 
independent  audit  or  a  Government  audit, 
the  annual  accounting  statements  for  the 
FEGLl  Program  may  to  (i)  adfusted  by 
amounts  found  not  to  constitute  properly 
allocable  or  allowable  costs:  at  (ii)  adjusted 
for  prior  overpayments  or  underpayments. 

(b)  Definition  of  costs.  (1)  The  allowable 
costs  chargeable  to  the  contract  for  a  policy 
year  shall  be  the  actual,  necessary, 
reasonable,  and  allocable  amounts  incurred 
with  proper  justification  and  accounting 
support,  determined  in  accordance  with 
Subpart  31.2  of  the  Federal  Acquisition 
Regulation  (FAR)  and  Subpart  2131.2  of  the 
Federal  Employees  Group  Life  Insurance 
Program  Acquisition  Regulation  (UFAR) 
applicable  on  October  1  of  each  year,  and  the 
terms  of  this  contract. 

(2)  In  the  absence  of  specific  contract  terms 
to  the  contrary,  contract  costs  shall  to 
classified  in  accordance  with  the  following 
criteria: 

(i)  Benefits.  Claims  costs  consist  of 
payments  made  and  costs  incurred  for  life 
insurance  and  accidental  death  and 
dismemberment  insurance  on  behalf  of 
FBGU  Program  subscribers,  including 
interest  paid  on  delayed  claims,  less  any 
overpayments  (subjert  to  the  terms  of 
2131.20S-3),  refimds,  or  other  credits 
received. 

(ii)  Administrative  expenses. 
Administrative  expenses  consist  of  all 
allocable,  allowable,  and  reasonable  expenses 
incurred  in  the  adjudication  of  beneficiuy 
claims  or  incurred  in  the  Contractor’s  ovt^l 
operation  of  the  business.  Unless  otherwise 


provided  in  the  contract,  FAR,  or  UFAR. 
administrative  expenses  include,  but  are  not 
limited  to.  taxes,  insurance  and  reinsurance 
premiums,  the  cost  of  investigation  and 
settlement  of  policy  claims,  the  cost  of 
maintaining  files  regarding  payment  of 
claims,  and  legal  expenses  inoirred  in  the 
litigation  of  benefit  pa3nnents.  Administrative 
expenses  exclude  the  expenses  related  to 
investment  income  in  paragraph  (bK2KUi)  of 
this  clause. 

(iii)  Investment  income.  Investment  income 
represents  the  unount  earned  the 
Contractor  after  deducting  reascmable, 
necessary,  and  properly  dlocable  investment 
expenses  as  a  result  of  investing  of  PEGU 
Program  funds.  The  direct  or  allocable 
indirect  expenses  incurred  with  respect  to 
the  investment  of  Program  funds,  such  as 
brokerage  fees,  are  netted  against  investment 
income  earned  rather  than  as  part  of 
administrative  expenses. 

(c)  Certification  of  Annual  Accounting 
Statement.  (1)  The  Contractor  shall  certify 
the  annual  accounting  statement  in  the  form 
set  forth  in  paragraph  (c)(2)  of  this  clause. 

The  certificate  shall  to  signed  by  the  chief 
executive  officer  for  the  Contractor’s  FEGU 
Program  operaticms  and  the  chief  financial 
officer  for  the  Contractor’s  FBGU  Program 
operations  and  shall  to  returned  with  the 
annual  accounting  statement. 

(2)  The  certification  required  shall  to  in 
the  following  form: 

Certification  of  Annual  Accounting 
Statement 

This  is  to  certify  that  I  have  revievped  this 
accounting  statement  and,  to  the  best  of  my 
knowledge  and  belief,  attest  that: 

1.  The  statement  was  prepared  in 
conformity  with  the  guidelines  issued  by  the 
Office  of  Personnel  Management  and  fairly 
presents  the  financial  results  of  this  policy 
year  in  conformity  with  those  guidelines; 

2.  *1116  costs  included  in  the  statement  are 
allowable  and  allocable  in  accordance  with 
the  terms  of  the  contract  and  with  the  cost 
principles  of  the  Federal  Employees’  Group 
Life  Insurance  Program  Acquisition 
Regulation  (UFAR)  and  the  Federal 
Acquisition  Regulation  (FAR); 

3.  Income,  overpayments,  refunds,  and 
other  credits  made  or  owed  in  accordance 
with  the  terms  of  the  contract  and  applicable 
cost  principles  have  been  included  in  the 
statement. 

Contractor  Name:  - 

(Chief  Executive  Officer  for  FEGU 
Operations) 

Date  signed:  - 

(Chief  Financial  Officer  for  FEGU 


(Type  or  print  and  sign) 
(End  of  Certificate) 

(End  of  Clause 


2152.232-70  Payments. 

As  prescribed  in  2132.171,  insert  the 
following  clause: 

Payments  (OCT  1993) 

(a)  OPM  will  provide  to  the  Contracts,  in 
full  settlement  of  its  obligatums  under  this 
contract,  sul^ect  to  adjustment  based  on 
actual  claims  and  administrative  cost  or  for 


Contractor  fiaud,  a  fixed  premium  once  per 
month  on  the  first  businera  day  of  the  month. 
The  (xemium  will  to  determined  by  an 
estimate  of  costs  fix’  the  contract  year  as 

provided  in  Section _ ,  and  will  to 

redetermined  annually.  In  additicm,  an 
annual  reconciliation  of  premiums  and  actual 
costs  will  to  perfixmed.  and  additional 
payment  by  OPM  or  reimbursement  by  the 
Contractor  will  to  paid  as  necessary. 

(b)  If  OPM  fails  to  provide  the  premium  in 
full  by  the  due  date,  a  grace  period  of  31  days 
shall  to  granted  to  OPM  fix  providing  any 
premium  due,  unless  OPM  ^  previously 
given  written  notice  to  the  Contractcx  that  the 
contract  is  to  to  discontinued  on  the 
premium  due  date.  The  contract  shall 
continue  in  force  during  the  grace  period. 

(c)  If  OPM  fails  to  provide  any  premiums 
within  the  grace  period,  the  contract  shall  to 
discontinue  at  the  end  of  the  3l8t  day  of  the 
grace  period,  unless  the  Contractor  and  OPM 
agree  to  continue  the  contract.  OPM  shall  to 
liable  to  the  Contractor  fix  all  premiums  then 
diw  and  unpaid.  If  during  the  grace  period 
OPM  presents  written  notice  to  the 
Contractor  that  the  contract  is  to  to 
discontinued  tofixe  the  expiration  of  the 
grace  period,  the  contract  ^all  to 
discontinued  the  later  of  the  date  of  receipt 
of  such  written  notice  by  the  Contractcx  or 
the  date  specified  by  OPM  fix 
discontinuance.  OPM  shall  to  liable  to  the 
Contractor  fix  all  premiums  then  liue  and 
unpaid. 

(d)  The  specific  premium  rates,  charges, 
allowances  and  liiffitations  applfoable  to  the 
contract  are  set  fixth  in  5  CFR  Parts  870 
through  874, 48  CFR  chapter  1,  UFAR,  and 
this  contract. 

(e)  In  acxxxdancx  with  FAR  52.243-2,  if  a 
change  is  made  to  the  amtract  that  increases 
or  decreases  the  cc»t  of  performance  of  the 
wcxk  under  this  ccmtracL  the  Contrac;ting 
Officer  shall  make  an  equitable  adjustment  to 
the  estimate  on  which  the  monthly  premiums 
are  based. 

(f)  In  the  event  this  contract  is  terminated 
in  accordance  with  UFAR  Part  2149,  the 
special  contingency  reserve  held  by  the 
Contractor  shall  to  availifole  to  pay  the 
necessary  and  proper  chaiges  against  this 
contract  after  c^er  Program  assets  held  by 
the  Contractor  are  exhausted. 

(End  of  Clause) 

2152.232-71  NotvcommlngUng  of  FEGU 
Program  funds. 

As  prescribed  in  2132.772,  insert  the 
following  clause: 

NON-COMMINGUNG  OF  FUNDS  (OCT 
1993) 

(a)  FEGU  Program  funds  shall  to 
maintained  in  such  a  manner  as  to  to 
separately  identifiable  fitxn  other  assets  of 
the  Contractor.  Cash  and  investment  balances 
reported  on  the  FEGU  Program  Annual 
Accounting  Statement  must  to  supported  by 
the  Contractor’s  books  and  records. 

(b)  The  Contractor  may  request  a 
modification  of  this  requireimnt  from  the 
Contracting  Officer.  'The  modification  shall 
to  request^  in  advance  and  the  Contractor 
shall  demonstrate  that  accounting  techniques 
have  been  established  that  will  clearly 
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measure  FEGU  Program  cash  and  investment 
income  (i.e.,  subsidiary  ledgers). 
Reconciliations  between  amounts  reported 
and  actual  amounts  shown  in  accounting 
records  shall  be  provided  as  supporting 
schedules  to  the  Annual  Accounting 
Statements. 

(End  of  Clause) 

21 52.232-72  Approval  for  assignntant  of 
dabna. 

As  prescribed  in  2132.806,  insert  the 
following  clause: 

APPROVAL  FOR  ASSIGNMENT  OF  CLAIMS 
(OCT  1993) 

(a)  The  Contractor  shall  not  make  any 
assignment  of  FEGLI  Program  funds  under 
the  Assignment  of  Claims  Act  without  the 
prior  written  approval  of  the  Contracting 
Officer. 

(b)  Unless  a  different  period  is  specified  in 
the  Contracting  Officer’s  written  approval,  an 
assignment  of  FEGLI  Program  funds  shall  be 
in  force  only  for  a  period  of  1  year  from  the 
date  of  the  Contracting  Officer’s  approval. 
However,  assigiunents  may  be  renewed  upon 
their  expiration. 

(End  of  Qause) 

2152.237-70  Continuity  of  Sorvicea. 

As  prescribed  in  2137.110,  insert  the 
following  clause: 

CONTINUITY  OF  SERVICE  (OCT  1993) 

(a)  The  Contractor  recognizes  that  the 
services  under  this  contract  are  vital  to  the 
Government  and  niust  be  continued  without 
interruption  and  that,  upon  contract 
expiration  or  termination,  including 
termination  by  the  Contractor,  a  successor, 
either  the  Government  or  another  contractor, 
may  continue  them.  The  Contractor  agrees  to 

(1)  furnish  phase-in  training  and  (2)  exercise 
its  best  efforts  and  cooperation  to  effect  an 
orderly  and  efficient  transition  to  a  successor. 

(b)  'The  Contractor  shall,  upon  the 
Contracting  Officer’s  written  notice,  (1) 
furnish  phase-in  and  phase-out  services  for 
up  to  10  months  after  this  contract  expires 
and  (2)  negotiate  in  good  faith  a  plan  with 
a  successor  to  determine  the  nature  and 
extent  of  phase-in  and  phase-out  services 
required.  The  plan  shall  specify  a  training 
program  and  a  date  for  transferring 
responsibilities  for  each  division  of  work 
described  in  the  plan,  and  shall  be  subject  to 
the  Contracting  Officer’s  approval.  The 
Contractor  shall  provide  sufficient 
experienced  personnel  during  the  phase-in 
and  phase-out  period  to  ensure  that  the 
services  called  for  by  this  contract  are 
maintained  at  the  required  level  of 
proficiency. 

(c)  The  Contractor  shall  allow  as  many 
personnel  as  practicable  to  remain  on  the  job 
to  help  the  successor  maintain  the  continuity 
and  consistency  of  the  services  required  by 
this  contract  The  Contractor  also  shall 
disclose  necessary  personnel  records  and 
allow  the  successor  to  conduct  onsite 
interviews  with  these  employees.  If  selected 
employees  are  agreeable  to  the  change,  the 
Contractor  shall  release  them  at  a  mutually 
agreeable  date  and  negotiate  transfer  of  their 
earned  fringe  benefits  to  the  successor. 


(d)  The  Contractor  shall  be  reimburse  for 
all  reasonable  phase-in,  phase-out  costs  (i.e., 
costs  incurred  within  the  agreed  period  after 
contract  termination  that  result  from  phase- 
in  and  phase-out  operations)  and  a  risk  or 
service  charge  not  to  exceed  a  pro  rata 
portion  of  the  risk  or  service  charge  under 
this  contract.  The  amount  of  profit  shall  be 
based  upon  the  accurate  and  timely 
processing  of  benefit  claims,  the  volume  and 
validity  of  complaints  received  by  OPM,  the 
timeliness  and  adequacy  of  reports  on 
operations,  and  res^nsiveness  to  OPM 
offices,  enrollees,  beneficiaries,  and 
Congress.  In  setting  the  final  profit  figure, 
obstacles  overcome  by  the  Contractor  during 
the  phase-in  and  phaM-out  period  will  be 
taken  into  consideration. 

(End  of  Clause) 

2152.243-70  Changes. 

As  prescribed  in  2143.205,  insert  the 
following  clause: 

CHANGES  (OCT  1993) 

(a)  Except  as  provided  in  paragraph  (f)  of 
this  clause,  the  Contracting  Officer  may  at 
any  time,  by  written  order,  and  without 
notice  to  the  sureties,  if  any,  make  changes 
within  the  general  scope  of  this  contract  in 
any  one  or  more  of  the  following: 

(1)  Description  of  services  to  be  performed. 

(2)  Time  of  performance  (i.e.:  hours  of  the 
day,  days  of  the  week,  etc.). 

(3)  Place  of  performance  of  the  services. 

(b)  If  any  such  change'causes  an  increase 
or  decrease  in  the  cost  of,  or  the  time 
required  for,  performance  of  any  part  of  the 
work  under  this  contract,  or  the  Contractor’s 
liability  under  this  contract,  whether  or  not 
chang^  by  the  order,  the  Contracting  Officer 
shall  make  an  equitable  adjustment  in  the 
contract  price,  the  delivery  schedule,  or  both, 
and  shall  modify  the  contract 

(c)  The  Contractor  must  assert  its  right  to 
an  adjustment  under  this  clause  with  30  days 
from  the  date  of  receipt  of  the  written  order. 
However,  if  the  Contracting  Officer  decides 
that  the  facts  justify  it,  the  Contracting 
Officer  may  receive  and  act  upon  a  proposal 
submitted  before  final  payment  of  the 
contract 

(d)  If  the  Contractor’s  proposal  includes  the 
cost  of  property  made  obsolete  or  excess  by 
the  change,  the  Contracting  Officer  shall  have 
the  right  to  prescribe  the  manner  of  the 
disposition  of  the  property. 

(e)  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  under  the  Disputes  clause. 
However,  nothing  in  this  clause  shall  excuse 
the  Contractor  from  proceeding  with  the 
contract  as  changed. 

(f)  The  Contracting  Officer  shall  not  make 
any  changes  pursuant  to  paragraph  (a)  of  this 
clause  to  conform  this  contract  to  any 
amendment  in  the  UFAR  before  the  effective 
date  of  the  amendment  as  provided  for  in 
UFAR  2101.370. 

(End  of  Clause) 

2152.244-70  Subcontracts. 

As  prescribed  by  2144.204,  insert  the 
following  clause: 

SUBCONTRACTS  (OCT  1993) 

(a)  The  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance  of 


entering  into  any  subcontract  or  subcontract 
modification,  or  as  otherwise  specified  by 
this  contract,  when  the  cost  of  that  portion 
of  the  subcontract  that  is  charged  the  FEGU 
Program  contract  exceeds  $200,000  and  more 
than  25  percent  of  the  subcontract  cost  is 
charged  to  the  FEGU  Program  contract. 

(b)  The  advance  notification  required  by 
paragraph  (a)  of  this  clause  shall  include  the 
following  information: 

(1)  A  description  of  the  supplies  or  services 
to  be  subcontracted; 

(2)  Identification  of  the  type  of  subcontract 
to  be  used; 

(3)  Identification  of  the  proposed 
subcontract  and  an  explanation  of  why  and 
how  the  proposed  subamtractor  was 
selected,  including  the  competition  obtained; 

(4)  The  proposed  subcontract  price  and  the 
Contractor’s  cost  or  price  analysis; 

(5)  The  subcontractor’s  current,  complete, 
and  accurate  cost  or  pricing  data  and 
Certificate  of  Current  Cost  or  Pricing  Data,  if 
required  by  other  contract  provisions. 

(6)  The  subcontractor’s  Disclosure 
Statement  or  Certificate  relating  to  Cost 
Accounting  Standards  when  such  data  are 
required  by  other  provisions  of  this  contract; 
and 

(7)  A  negotiation  memorandum 
reflecting — 

(i)  The  principal  elements  of  the 
subcontract  price  negotiations; 

(ii)  The  most  significant  consideration 
controlling  establishment  of  initial  or  revised 
prices; 

(iii)  The  reason  cost  or  pricing  data  were 
or  were  not  required; 

(iv)  The  extent,  if  any,  to  which  the 
Contractor  did  not  rely  on  the  subcontractor’s 
cost  or  pricing  data  in  determining  the  price 
objective  and  in  negotiating  the  final  price; 

(v)  The  extent  to  which  it  was  recognized 
in  the  negotiation  that  the  subcontractor’s 
cost  or  pricing  data  were  not  accurate, 
complete,  or  current;  the  action  taken  by  the 
Contractor  and  the  subcontractor;  and  the 
effect  of  any  such  defective  data  on  the  total 
price  negotiated; 

(vi)  The  reasons  for  any  significant 
difference  between  the  Contractor’s  price 
objective  and  the  price  negotiated;  and 

(vii)  A  complete  explanation  of  the 
incentive  fee  or  profit  plan  when  incentives 
are  used.  The  explanation  shall  identify  each 
critical  performance  element,  management 
decisions  used  to  quantify  each  incentive 
element,  reasons  for  the  incentives,  and  a 
summary  of  all  trade-off  possibilities 
considered. 

(c)  The  Contractor  shall  obtain  the 
Contracting  Officer’s  written  consent  before 
placing  any  subcontract  for  which  advance 
notification  is  required  under  paragraph  (a) 
of  this  clause.  However,  the  Contracting 
Officer  may  ratify  in  writing  any  such 
subcontract.  Ratification  shall  constitute  the 
consent  of  the  Contracting  Officer. 

(d)  The  Contracting  Officer  may  waive  the 
requirement  for  advance  notification  and 
consent  required  by  paragraph  (a),  (b),  and  (c) 
of  this  clause  where  the  Contractor  and 
subcontractor  submit  an  application  or 
renewal  as  a  contractor  team  arrangement  as 
defined  in  FAR  subpart  9.6  and — 
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(1)  The  Cootrecting  Officer  evaluated  the 
arrangement  during  negotiation  of  the 
contr^  or  contract  renewal;  and 

(2)  The  subcontractor’s  price  and/or  costs 
were  included  in  the  plan’s  rates  that  were 
reviewed  and  approv^  by  the  Contracting 
Officer  during  negotiations  of  the  contract  or 
contract  renewal. 

(e)  Unless  the  consent  or  approval 
specifically  provides  otherwise,  consent  by 
the  Contracting  Office  to  any  subcontract 
shall  not  constitute  a  determination  (1)  of  the 
acceptability  of  any  subcontract  terms  or 
conditions;  (2)  of  the  allowability  of  any  cost 
under  this  contract;  or  (3)  to  relieve  the 
Contractor  of  any  responsibility  for 
performing  this  contract 

(f)  No  subcontract  placed  under  this 
contract  shall  provide  for  payment  on  a  cost- 
plus-a-percentage-of-cost  ba^.  Any  fee 
payable  under  cost  reimbursement  type 
subcontracts  shall  not  exceed  the  fee 
limitations  in  FAR  15.903(d).  Any  profit  or 
fee  payable  under  a  subcontract  ^all  be  in 
accordance  with  the  provisions  of  Section 
_ ,  Service  Charge. 

(g)  The  Contractor  shall  give  the 
Contracting  Officer  immediate  written  notice 
of  any  action  or  suit  filed  and  prmnpt  notice 
of  any  claim  made  against  the  Ckintmctor 
any  subcontractor  or  vendor  that,  in  the 
opinion  of  the  Ck>ntractor,  may  result  in 
litigation  related  in  any  way  to  this  contract 
with  respect  to  which  the  Contractor  may  be 
entitled  to  reimbursement  from  the 
Covemment. 

(End  of  Clause) 

2152.246-70  Quality  asauranoe 
raquiramanta. 

As  prescribed  by  2146.270-1  insert 
the  following  clause: 


quaUty  assurance  requirements 

(OCT  1993) 

(a)  The  (Contractor  shall  develop  and  apply 
a  quality  assurance  program  as  directed  by 
the  Contracting  Officer  pursuant  to  LiFAR 
2146.270. 

(b)  The  Contractor  shall  keep  complete 
records  of  its  quality  assurance  procedures 
and  the  results  of  tbeir  Implmnentation  and 
make  them  available  to  the  Government 
during  contract  performance  and  for  as  long 
afterwards  as  the  contract  requires. 

(c)  The  Contracting  Officer  m  his  or  her 
representative  has  the  right  to  inspect  and 
lest  all  services  called  for  by  the  contract,  to 
the  extent  practicable,  at  all  times  and  places 
during  the  term  of  the  contract  and  far  as 
long  afterward  as  the  contract  requires.  The 
Contracting  Officer  or  his  or  her 
representative  shall  perform  any  inspections 
and  tests  in  a  manner  that  will  not  unduly 
delay  the  work. 

(End  of  Clause) 

2152.249-70  Renewal  arMi  termination. 

As  prescribed  in  2149.505-70,  insert 
the  following  clause: 

RENEWAL  AND  TERMINATION  (OCT  1993) 

(d)  This  contract  renews  automatically  each 
October  1st,  unless  written  notice  of 
termination  is  given  by  the  Contractor  not 
less  than  60  calendar  days  before  the  renewal 
date. 

(b)  This  contract  may  be  terminated  by 
OPM  at  any  time  for  default  by  the 
(Contractor.  This  contract  terminates  at  the 
end  of  the  31st  day  after  default  for 
nonpayment  by  the  (k>vemment,  unless  the 
(Contractor  and  OPM  agree  to  continue  the 
contract. 

(c)  This  contract  may  be  terminated  for 
convenience  of  the  Government  60  days  after 


the  (Corlxactcr’s  receipt  of  OPM’s  nvrilten 
notice  of  termination. 

(d)  Upon  termination  of  the  contract,  the 
Contractor  agrees  to  assist  OPM  with  an 
orderly  and  efficient  transition  to  a  successor 
in  accordance  with  LIFAR  2137.102, 
2137.110,  and  the  provisions  of  the 
"Continuity  of  Services’’  clause  at  2152  ?37- 
70. 

(e)  After  receipt  of  a  termination  notice,  the 
prime  Contractor  shall,  unless  directed 
otherwise  by  the  Contracting  Officer, 
terminate  all  subcontracts  to  the  extent  that 
they  relate  to  the  perfonnance  of  the  FBGU 
Program  contract.  The  failure  of  the  prime 
Contractor  to  include  an  appropriate 
termination  clause  in  any  subcmtract,  or  to 
exercise  the  clause  rights,  shall  not  affact  the 
(Contracting  Officer’s  right  to  require  the 
termination  of  the  subcontraf:t;  at  increase 
the  obligation  of  the  (Government  beyond 
what  it  would  have  been  if  the  subcratract 
had  contained  an  appropriate  clause. 

(End  of  Clause) 

Subpart  2152.3 — Provisum  and  Oauae 
Matrix 

2152.370  Uea  of  the  ntatrix. 

(a)  The  matrix  in  this  section  lists  the 
FAR  and  LIFAR  clauses  to  be  used  with 
the  FEGLI  Program  contract.  The  clauses 
are  to  be  incorporated  in  the  contract  in 
full  text. 

(b)  Certain  contract  clauses  are 
mandatory  for  FEGLI  Program  contracts. 
Other  clauses  are  to  be  us^  only  when 
made  applicable  by  pertinont  sections  of 
the  FAR  or  LIFAR.  An  "M”  in  the  “Use 
Status”  column  indicates  that  the  clause 
is  mandatory.  An  “A”  indicates  that  the 
clause  is  to  be  used  only  when  the 
applicable  conditions  are  met. 


FEGLI  Pr(xgram  Clause  Matwx 


Clause  No. 

Text  reference 

Title 

Use  status 

FAR  52.202-1 

FAR  2.2 

Definitions . 

'  M 

FAR  52.203-1 

FAR  3.102-2 

Officials  Not  to  Benefit  . . 

M 

FAR  52.20S-3 

FAR  3.202 

Gratuities  . . . . . 

M 

FAR  52.203-5 

FAR  3.404(c) 

Covenant  Against  (Gontingent  Fees . . . . . . 

M” 

FAR  52.203-6 

FAR  3.503-2 

Restrictions  of  Subcontractor  Sales  to  the  (Sovemment . 

M 

FAR  52.20S-7 

FAR  3.502-3 

Anti-Kickback  Procedures . . . . 

M 

FAR  52.203-9 

FAR  3. 104-1 0(b) 

RequiremerX  for  CerliAcale  of  Procurement  Integrity— Modification . 

M 

FAR  52.203-12 

FAR  3.806 

Limitation  on  Payments  to  Influence  (Geitaiii  Fe^ral  Transactions  ; . . 

M 

2152.203-70 

2103571 

Misleading,  Deceptive,  or  Unfair  Advertising  ....  . . . . 

M 

FAR  52.209-6 

FAR  9.40S(b) 

Protecting  the  Government's  Interest  When  Subcontracting  With  Contractors  Debarred, 

M 

Suspended,  or  Proposed  for  Debarment 

2152.209-71 

2109.409<b) 

Certifi^tion  Regarding  Debarment,  Suspension,  Proposed  DebarmenL  and  Other  Re- 

M 

sponsibility  Matters. 

2152.210-70 

2110.7004(a) 

Investment  Ircome  . 

M 

2152.21(>-71 

2110.7004(b) 

Notice  of  Significant  Events  _ _ _ _ 

M 

FAR  52.215-1 

FAR  15.106-1(b) 

Examination  of  Records  by  Comptroller  (General  .  . 

M 

FAR  52.21  &-2 

FAR  15.106-2(b) 

Audit — Negotiation . . . .  . . 

M 

FAR  52^15-22 

FAR  15.804-8(a) 

Prtoe  Reduction  for  Defective  Cost  or  Pricing  Data  . . . . . . . . . . 

M 

FAR  52.215-24 

FAR  15.804-8(c) 

Subcontractor  (Gost  or  Pricing  Data  . . . . 

M 

FAR  52.215-27 

FAR  15.804-6(e) 

Termination  of  Defined  Benefa  Pension  Plans . . . . . . . . . 

M 

FAR  52.215-30 

FAR  15.904 

Facilities  (Gapital  (Gost  of  Money  . . . . . 

M 

FAR  52.215-31 

FAR  15204 

Waiver  of  Facilities  (Gapital  (Gost  of  Money _ _ _ 

A 

FAR  52215-39 

FAR  15204-6(0 

Reversion  or  Adjustment  of  Plans  for  Post-retirement  Benefits  (PRB)  (Gther  Than  Pen- 

A 

sfons. 

2152215-70 

2115.106-270 

Contractor  Records  Retention  . . 

2152.216-70 

2116270-1(8) 

Fixed  Price  With  Limited  (Gost  Redetermination— Risk  Charge _ 

A 
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FEGLI  Program  Clause  Matrix— Continued 


Clause  No. 

Text  reference 

Titie 

Use 

atus 

FAR  52.215-39 

FAR  15.804-8(f) 

Reversion  or  Ac^ustment  of  Plans  for  Poct-retirsment  Benefits  (PRB)  Other  Than  Pensions 

A 

2152.215- 70 

2152.216- 70 

2115.106-270 

2116.270-1(8) 

Contractor  Records  Retention  . 

Rxed  Price  With  Limited  Cost  Redeterminatiorv— Risk  Charge  . 

A 

2152.216-71 

21 16.270-1  (b) 

Rxed  Price  With  Linrrited  Cost  Redetenninatior>— Service  Charge  . 

A 

FAR  52.219-8 

FAR  19.708(a) 

Utilization  of  Smalt  Business  Concerns  and  Small  Disadvantage  Business  Concerns . 

M 

FAR  52.219-13 

FAR  19.902 

Utilization  of  Women-Owned  Small  Buskiesses . 

M 

FAR  52.220-3 

FAR  21.302(a) 

Utilization  of  Labor  Surplus  Area  Concerns . 

M 

FAR  52.222-1 

FAR  22.103-6(a) 

Notice  to  the  Govemrrwrt  of  Labor  Disputes . 

M 

FAR  52.222-3 

FAR  22.202 

Convict  Labor . 

M 

FAR  52.222-4 

FAR  22.305(a) 

Contract  Work  Hours  ar)d  Safety  Standards  Act— Overtime  Compensatkxv— General . 

M 

FAR  52.222-21 

FAR  22.810(a)(1) 

Certification  of  NonSegregated  Facitities . 

M 

FAR  52.222-22 

FAR  22.810(a)(2) 

Previous  Contracts  and  Compi^^tnce  Reports . 

M 

FAR  52.222-25 

FAR  22.810(d) 

Affirmative  Action  Compliance . 

M 

FAR  52.222-26 

FAR  22.810(e) 

Equal  Opportunity  . . . . . 

M 

FAR  52.222-28 

FAR  22.810(g) 

Equal  Opixidunity  Preaward  Clearance  of  Subcontracts .  . . 

M 

FAR  52.222-29 

FAR  22.810(h) 

Notification  of  Visa  Denial . 

A 

FAR  52.222-35 

FAR  22.1308(a) 

Affirmative  Action  for  Special  Disabled  and  Vietruun  Era  Veterans . . . 

M 

FAR  52.222-36 

FAR  22.1408(a) 

Affirmative  Action  for  Handicapped  Workers . 

M 

FAR  52.222-37 

FAR  22.1308(b) 

Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era  . 

M 

FAR  52.223-2 

FAR  23.105(b) 

Clean  Air  and  Water  . 

A 

FAR  52.223-6 

FAR  23.505(C) 

Dnjg-Free  Workplace . . . 

M 

2152.224-70 

2124.104-70 

Confidentiaiity  of  Records . T. . 

M 

FAR  52.227-1 

FAR  27.201-2(a) 
FAR  27.202-2 

Authorization  arxl  Consent . 

M 

FAR  52.227-2 

Notice  and  Assistance  . 

A 

FAR  52.228-7 

FAR  28.311-2 

Insurance— Liability  to  TWrd  Persons . 

M 

2152.231-70 

Modification: 

2128.370 

2131.270 

Accounting  arxi  Allowable  Cost . 

M 

FAR  52.232-9 

FAR  32.111(c)(2) 

Limitation  on  Withholding  of  Payments  (Modified)  . 

M 

FAR  52.232-17 

FAR  32-617 

Interest  . 

M 

FAR  52.232-23 

Modification: 

2132.617 

FAR  32.806(a)(1) 

Assignment  of  Claims . 

A 

FAR  52.232-28 

FAR  32.908(d) 

Electronic  Furxls  Transfer  Payment  Method  . 

M  ' 

2152.232-70 

2132.171 

Payments  . . . 

M 

2152.232-71 

2132.772 

Non-Commingiing  of  FEGLI  Program  Funds . 

M 

2152.232-72 

2132.806 

Approved  for  Assigrvnent  of  Claims  . . . 

M 

FAR  52.233-1 

FAR  33.214 

Disputes  (Alternate  1) . 

M 

2152.237-70 

2137.110 

Continuity  of  Services . 

M 

FAR  52.242-1 

FAR  42.802 

Notice  of  Intent  to  Disallow  Costs . 

M 

FAR  52.242-13 

FAR  42.903 

Bankruptcy  . 

M 

2152.243-70 

2143.205 

Changes-^EGLI  Program  Contract . 

M 

FAR  52.244-5 

FAR  44.204(e) 

Competition  in  Subcontracting . 

M 

2152.244-70 

2144.204 

Subcontracts  . . . 

M 

4FAR  52.245-2 

FAR  45.106(b)(1) 

Government  Property  (Fixed-Price  Contracts)  . 

M 

FAR  52.246-4 

FAR  46.304 

Inspection  of  Services— Rxed-Price . 

M 

FAR  52.246-25 

FAR  46.805(a)(4) 

Limitation  of  Liability— Services  . 

M 

2152.246-70 

2146.270-1 

Quality  Assurance  Requirements  . 

M 

FAR  52.247-63 

FAR  47.405 

PreferWtoe  for  U.S.-Flag  Air  Carriers  . 

M 

FAR  52.249-2 

FAR  49.502(b)(1) 

Termination  for  Convenience  of  the  Govemntont  (Fixed  Price) . 

M 

FAR  52.249-8 

FAR  49.504(a)(1) 

Default  (Fixed-Price  Supply  and  Service) . 

M 

FAR  52.249-14 

FAR  49.505(d) 

Excusable  Delays . 

M 

2152.249-70 

2149.505-70 

Renewal  arxl  Termination . 

M 

FAR  52.251-1 

FAR  51.107 

Government  Supply  Sources . 

A 

FAR  52.252-4 

FAR  52.107(d) 

Alterations  in  Coritfact . .’. . 

M 

FAR  52.252-6 

FAR  52.107(f) 

Authorized  Deviations  in  Clauses . 

M 

IFR  Doc.  93-17980  Filed  7-27-93;  8:45  ami 
UUINQ  CODE  a2»-01-«l 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 

Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
Correction 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  final  regulation. 


SUMMARY:  The  Department  of  Defense 
published  miscellaneous  amendments 
to  acquisition  regulations  on  November 
12, 1992  (57  FR  53596).  The  revision  of 
§  252.223-7005  inadvertently  left  out 
paragraph  (e)  of  the  Hazardous  waste 
liability  clause. 

EFFECTIVE  DATE:  October  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Lucile  Martin  at  (703)  697-7266. 
Qaudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

The  following  correction  is  made  to 
the  rule  published  on  November  12, 
1992: 


1.  On  page  53601,  in  the  third 
column,  section  252.223-7005  is 
corrected  by  adding  paragraph  (e)  to 
read  as  follows: 

§252.223-7005  Hazardous  watte  liability. 
***** 

\ 


(e)  The  Contractor  shall  include  this 
clause,  including  this  paragraph  (e),  in  each 
subcontract  under  which  the  subcontractor 
receives  hazardous  waste  bom  a  defense 
facility. 

(End  of  clause] 

|FR  Doc.  93-17982  Filed  7-27-93;  8:45  ami 
BILUNO  CODE  MIO-OI-M 


Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubHc  of  the  proposed 
issu£ux»  of  rules  and  regulations.  T)^ 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  23 

[Docket  No.  27344;  Notice  No.  93-10] 

RIN  2120-A027 

Airworthiness  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  proposed  rule  on  “Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes”,  which  was 
published  on  Wednesday,  July  14, 1993 
(58  FR  38028). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Downs.  Aerospace 
Engineer,  Standards  Office  (ACE-112), 
Aircraft  Certification  Service,  Small 
Airplane  Directorate.  Federal  Aviation 
Administration.  601  East  12th  Street, 
Kansas  City,  Missouri  64106,  telephone 
(816)  426-5866. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
93-1665  which  was  published  on  July 
14, 1993  (58  FR  38028),  in  the  Heading. 
Notice  No.  93-71  should  read  Notice 
No.  93-10. 

Debbie  Swank, 

Program  Management  Staff,  Office  of  Chief 
Counsel. 

(FR  Doc.  93-17973  Filed  7-27-93;  8:45  am) 
BiLUNQ  CODE  WIO-IS-AI 


14  CFR  Part  39 

[Docket  No.  93-CE-22-AO] 

Airworthiness  Directives:  Beech 
Aircraft  Corp.  33  and  36  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 

Reo{}ening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  whic^  would  have 
required  repetitively  inspecting  the 
rudder  spar  on  certain  Beech  Aircraft 
Corporation  (Beech)  33  and  36  series 
airplanes,  and  repairing  any  cracks 
foimd;  would  have  provided  the  option 
of  modifying  the  rudder  spar  as 
terminating  action  for  the  repetitive 
inspections;  and  would  have 
superseded  AD  92-15-06.  Based  on 
comments  received  on  this  previous 
proposal  and  examination  of  all 
available  information,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  the  document  should 
be  revised  to  propose  an  additional 
procedure  for  a  modification  of  a  rudder 
found  cracked  in  the  area  of  the  center 
hinge.  The  proposed  actions  are 
intended  to  prevent  separation  of  the 
rudder  fi'om  the  airplane  caused  by 
cracks  in  the  forward  rudder  spar. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-22- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  ^e  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, « 
Wicliita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4122;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All 
commvmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do(^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  93-CE-22-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-22-AD,  room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD  that  applies  to  certain  Beech  33 
and  36  series  airplanes  was  published  in 
the  Federal  Register  on  Mai^  25, 1993 
(58  FR  16137).  The  action  proposed  to 
supersede  AD  92-15-06  with  a  new  AD 
that  would  (1)  retain  the  inspection, 
repair,  and  optional  modification 
requirements  of  AD  92-5-06;  and  (2) 
incorporate  the  option  of  installing  an 
SMP  rudder  middle-hinge  bracket  in 
accordance  with  STC  SA5870NM  as  one 
of  the  modifications  that  would 
terminate  the  need  for  the  repetitive 
inspection  requirement. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  states  that  a  rudder 
middle-hinge  bracket  alone  should  not 
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be  allowed  as  an  inspection-terminating 
modification.  This  commenter  explains 
that  the  middle-hinge  bracket  is 
designed  to  serve  as  a  repair  for  a  rudder 
spar  with  a  crack  in  the  area  of  the 
center  hinge,  and  is  then  installed  in 
conjunction  with  an  upper-hinge 
bracket.  The  FAA  concurs  that  the 
middle-hinge  bracket  is  only  necessary 
if  a  crack  is  found  at  the  rudder  spar 
center  hinge  area  and  has  revised  the 
proposed  AD  accordingly. 

No  comments  were  received 
concerning  the  FAA’s  estimate  of  the 
cost  impact  upon  the  public. 

This  additional  requirement  of 
installing  the  upper-hinge  bracket  in 
conjunction  with  the  middle-hinge 
bracket  modihcation  if  cracks  are  foimd 
at  the  rudder  spar  center  hinge  area  was 
not  included  in  the  original  proposal. 
Since  it  extends  beyond  the  scope  of 
that  which  was  originally  proposed,  the 
FAA  has  (1)  revised  the  document  to 
add  this  modification  procedure;  and  (2) 
reopened  the  comment  period  to 
provide  additional  time  for  public 
comment. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beec^  33  and  36  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  92- 
15-06  with  a  new  AD  that  would  (1) 
retain  the  inspection,  repair,  and 
optional  modification  requirements  of 
AD  92-15-06;  and  (2)  require  installing 
an  SMP  rudder  spar  middle-hinge 
bracket  in  accordance  with  STC 
SA5870NM  if  cracks  were  found  in  the 
rudder  spar  center  hinge  area  in 
conjunction  with  the  already  required 
upper-hinge  bracket. 

The  FAA  estimates  that  5,900 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  2  workhours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
op>erators  is  estimated  to  be  $649,000. 

^  92-15-06,  which  would  be 
superseded  by  the  proposed  action, 
required  the  same  actions  as  is 
proposed,  except  for  the  addition  of  a 
modification  if  a  crack  was  found  in  the 
rudder  spar  center  hinge  area.  Since  this 
modification  only  afiects  airplanes  with 
a  crack  foimd  in  the  rudder  spar  center 
hinge  area,  the  FAA  has  no  way  of 
knowing  how  much  of  an  additional 
cost  impact  the  proposed  AD  would 
have  on  U.S.  operators  over  that  which 
is  already  required  by  AD  92-15-06. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule”  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  Febru^  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§  39.1 3  (Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-15-06,  Amendment 
39-8300  (57  FR29200,  July  1. 1992),  and 
by  adding  the  following  new 
airworthiness  directive: 

Beech  Aircraft  Corporation:  Docket  No.  93- 
CE-22-AD.  Supersedes  AD  92-15-06, 
Amendment  39-3300. 

Applicability:  The  following  Beech  model 
and  serial  numbered  airplanes,  certificated  in 
any  category: 


Models 

Serial  Numbers 

35-33,  35-A33,  35- 

CD-I  through  CD- 

B33,  35-C33,  E33, 
F33,  and  G33. 

1304. 

35-C33A,  E33A, 

CE-1  through  CE- 

F33A 

1425. 

E33C  and  F33C . 

CJ-1  through  CJ- 
179. 

Models 

Serial  Numbers 

36  and  A36 . 

E-1  through  E-2518. 
EA-1  through  EA- 
500. 

A36TC  and  B36TC  .... 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  (compliance  with  superseded 
AD  92-15-06  or  superseded  AD  91-23-07). 

To  prevent  separation  of  the  rudder  from 
the  airplane  caused  by  cracks  in  the  forward 
rudder  spar,  accomplish  the  following; 

(a)  Upon  the  accumulation  of  1,000  hours 
time-in-service  (TIS)  or  within  the  next  100 
hours  TIS,  whichever  occurs  later,  inspect 
the  forward  rudder  spar  for  cracks  in 
accordance  with  the  instructions  in  Beech 
Service  Bulletin  (SB)  No.  2333,  Revision  1, 
dated  November  1991. 

(b)  If  no  cracks  are  found,  accomplish  one 
of  the  following: 

(1)  Reinspect  the  rudder  forward  spar  for 
cracks  in  accordance  with  the  instructions  in 
Beech  SB  No.  2333,  Revision  1,  dated 
November  1991,  at  intervals  not  to  exceed 
500  hours  TIS  until  either  paragraph  (b)(2), 
(b)(3),  or  (b)(4]  of  this  AD  is  accomplished; 

(2)  Install  Kit  No.  33-6001-1  S  in 
accordance  with  Beech  SB  No.  2333, 

Revision  1,  dated  November  1991; 

(3)  Install  a  Spacecraft  Machine  Products 
(SMP)  reinforcement  bracket  in  accordance 
with  Supplemental  Type  Certificate  (STC) 
SA4899NM;  or 

(4)  Replace  the  rudder  assembly  with 
either  part  number  33-630000-137,  -139, 

-141,  -167,  or  -169,  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333,  Revision  1,  dated  November  1991. 

(c)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following: 

(1)  Replace  the  rudder  assembly  with 
either  part  number  33-630000-137,  -139, 

-141,  -167,  or  -169,  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333,  Revision  1,  dated  November  1991; 

(2)  Install  Kit  No.  33-6001-1  S  in 
accordance  with  Beech  SB  No.  2333, 

Revision  1,  dated  November  1991; 

(3)  If  the  cracks  are  only  in  the  area  of  the 
upper  hinge  around  the  rivets  and  fasteners 
as  illustrated  in  Figure  1  of  Beech  SB  No. 
2333,  Revision  1,  dated  November  1991,  then 
stop  drill  the  cracks  and  install  an  SMP 
reinforcement  bracket  in  accordance  with 
SA4899NM;  or 

(4)  If  the  cracks  are  only  in  the  area  of  the 
middle  hinge  around  the  rivets  and  fasteners 
as  illustrated  in  Figure  1  of  Beech  SB  No. 
2333,  Revision  1,  dated  November  1991,  then 
stop  drill  the  cracks,  install  an  SMP  rudder 
spar  middle-hinge  bracket  in  accordance 
with  STC  SA5870NM,  and  install  an  SMP 
reinforcement  bracket  in  accordance  with 
SA4899NM. 

(d)  If  a  modification  or  replacement  has 
been  accomplished  in  accordance  with  either 
paragraph  (b)(2),  (b)(3),  (b)(4),  (cKl).  (c)(2), 
(c)(3),  or  (c)(4)  of  this  AD,  then  no  repetitive 
inspections  are  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209. 

The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspiector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Wichita  Aircraft 
Certification  Office. 

(g)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Bmch  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri. 

(h)  This  amendment  supersedes  AD  92- 
15-06,  Amendment  39-8300. 

Issued  in  Kansas  City,  Missouri,  on  July  21, 
1993. 

Barry  D.  Clements, 

Manager,  Small  Aiiplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  93-17944  Filed  7-27-93;  8:45  am) 
MLUNQ  CODE  4ei0-1»-U 

14CFRPai139 
[Docket  No.  93-CE-32-AO] 

AirworthinaM  Directives:  Piper  Aircraft 
Corp.  PA31  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM), 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
93-02-13,  which  currently  requires 
repetitively  inspecting  the  engine  baffle 
seals  on  Piper  Aircraft  Corporation 
(Piper)  PA-31  series  airplanes,  and,  if 
found  improperly  positioned,  either 
reinforcing  these  seals  or  installing 
thicker  material.  That  AD  also  allows  for 
the  termination  of  the  repetitive 
inspections  if  the  thicker  baffle  seal 
material  is  installed.  The  Federal 
Aviation  Administration  (FAA)  has 
found  that  the  baffle  seal  reinforcement 
is  not  preventing  the  seals  from 
becoming  improperly  positioned,  and 
that  other  baffle  seal  installations  are 
available.  This  action  incorporates  these 
installations  into  the  current  AD,  and 
eliminates  the  baffle  seal  reinforcement. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  improper 
sealing  of  these  seals  to  the  engine 
cowling,  which  could  result  in  high 
engine  operating  temperatures. 


DATES:  Comments  must  be  received  on 
or  before  September  30, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-32- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  and  parts  that 
apply  to  the  proposed  AD  may  be 
obtained  from  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero 
Beach,  Florida  32960;  Telephone  (407) 
567-4361;  or  Brown  Aircraft  Supply, 

Inc.  4123  Muncy  Road.  Jacksonville, 
Florida  32207;  Telephone  (904)  396- 
6655,  as  applicable.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
Propulsion  Branch,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  * 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349;  Telephone  (404)  991-3810; 
Facsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  93-CE-32-AD.”  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention; 

Rules  Docket  No.  93-CE-32-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

AD  93-02-13,  Amendment  39-8496 
(58  FR  7737,  February  9. 1993), 
currently  requires  repetitively 
inspecting  the  engine  baffle  seals  on 
Piper  Aircraft  Corporation  (Piper)  PA- 
31  series  airplanes,  and,  if  foimd 
improperly  positioned,  either 
reinforcing  ffie  baffie  seals  or  installing 
thicker  baffle  material.  AD  93-02-13 
also  allows  for  the  termination  of  the 
repetitive  inspections  if  the  thicker 
baffie  seal  material  is  installed.  The 
baffle  seal  reinforcement  is 
accomplished  in  accordance  with  Piper 
Service  Bulletin  No.  693,  dated  July  28. 
1980;  and  the  referenced  baffie  seal 
installation  is  accomplished  in 
accordance  with  Piper  Kit  764  093  as 
referenced  by  Piper  Service  Letter  No. 
875,  dated  May  11. 1981.  AD  93-02-13 
superseded  AD  92-26-02,  Amendment 
39-8429  (57  FR  57096,  December  3. 
1992),  which  superseded  AD  80-20-04, 
Amendment  39-3925  (45  FR  64168, 
September  29, 1980). 

The  FAA’s  continuous  review  of  the 
conditions  that  prompted  these  ADs 
related  to  the  Piper  PA-31  series 
airplane  baffie  seals  reveals  that  the 
current  baffle  seal  reinforcement  is  not 
preventing  the  seals  from  blowing  back 
(becoming  improperly  positioned).  In 
addition,  the  following  baffie  seal 
installations  are  available: 

•  Brown  Aircraft  Supply  Engine  Baffle 
Material,  part  number  (P/N)  BA71646-1  and 
BA71646-2.  temperature  range  -  40  to  300 
degrees  Fahrenheit. 

•  Brown  Aircraft  Supply.  Fiber  Reinforced 
High  Temperature  Silicone  Engine  Baffie 
Material  (red),  P/N  T-95182,  temperature 
range  -  65  to  550  degrees  Fahrenheit;  and 

•  Brown  Aircraft  Supply,  Engine  Baffie 
Material,  P/N  T-8071,  temperature  range 
-  40  to  300  degrees  Fahrenheit. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that:  (1)  The 
current  baffle  seal  reinforcement  is 
ineffective  and  should  be  eliminated;  (2) 
the  referenced  installations  provide  an 
equivalent  level  of  safety  to  that 
installation  specified  in  AD  93-02-13; 
and  (3)  AD  action  should  be  taken  in 
order  to  prevent  improper  sealing  of 
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these  seals  to  the  engine  cowling,  which 
could  result  in  high  engine  operating 
temperatures. 

Since  an  unsais  condition  has  been 
identiRed  that  is  likely  to  exist  or 
devric^  in  other  Pip«  PA-31  series 
airplanes  of  the  same  type  design,  the 
proposed  AO  would  supersede  AD  93- 
02-13  with  a  new  AD  that  would:  (1) 
Retain  the  inspection  and  installation 
requirements  of  AD  93-02-13;  (2) 
eliminate  the  reinforcement  option;  and 
(3)  incorporate  the  three  additional 
installation  options  (raferenced  earlier) 
into  the  current  AD.  The  Piper  bahfle 
seal  installetion  would  continue  to  be 
accomplished  in  accordance  with  Piper 
Kit  764  093  as  referenced  by  Piper 
Service  Letter  No.  375.  dat^  May  11, 
1981.  Either  of  the  Brown  Aircraft 
Supply  baffle  seal  insteUations  wonld 
be  accomplished  in  accordance  with 
procedures  included  in  Figure  1  of  the 
proposed  AD. 

Ine  FAA  estimates  that  2,448 
airplanes  in  the  U.S.  n^istry  would  be 
affected  by  the  proposed  AD,  that  it 
would  approximately  1  workhour 
[>er  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approKimately  $S5  an  hour..  Since 
an  owner/operator  who  holds  a  private 
pilot  ceitifi^e  as  authorized  by  FAR 
43.7  is  allowed  to  accomplish  the 
proposed  inspection,  the  cmly  cost 
impact  upon  the  public  would  be  the 
time  it  taxes  to  accomplish  this 
inspection. 

The  airplane  operator  would  have  the 
option  of  installing  thicker  baffle  seals 
and  then  eliminating  the  repetitive 
inspections.  The  proposed  installation 
would  take  approximately  8  workhonrs 
to  accomplish  at  an  average  labor  rate  of 
355  an  hour.  Piper  parts  cost 
approximately  $1,568,  and  Brown 
Aircraft  Supply  parts  cost 
approximately  ^5.  The  cost  difference 
is  due  to  the  Piper  parts  consisting  of  a 
kit  that  not  cmly  includes  the  baffle 
seels,  but  also  new  baffles.  Based  on 
these  figures,  the  cost  impact  upon  any 
U.S.  operator  who  wi^es  to  accomplish 
this  baffle  seal  installetion  would  be 
$2,008  (with  Piper  parts)  per  airplane, 
or  $505  (with  Brown  Aircraft  Supply 
parts)  per  airplane.  The  rnily  difference 
between  the  proposed  AD  and  AD  93- 
02-13,  which  would  be  superseded  by 
the  proposed  action,  ia  the  addition  of 
the  Brown  Aircraft  ^pply  installations. 
These  installations  cost  l»s  then  the 
*other  additkms,  so,  if  this  option  is 
accomplished,  the  proposed  AD  would 
actually  cost  less  than  the  current 
inspection-fennkuting  modification 
specified  in  AD  93-02-13. 

The  regulations  proposed  bereia 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  natkeial  gpvemrawat  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  wiifo  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impKcatfons  to  warrant  die 
prraaration  of  a  Federahsm  Assessment. 

For  die  reasons  discussed  above,  I 
certify  that  this  action  (1>  is  not  a  "major 
rule”  under  Execvtive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febniery  26, 1979);  and  f3)  if 
promulgated,  will  not  have  a  significant 
economic  impect,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  pepmed  for  this 
action  has  been  pieced  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtamed  by 
contacting  dm  Rules  Docket  at  the 
location  provided  under  tba  caption 
ADDRESSES. 

List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Aaaendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  femposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  i:^4(e)4 1421 
and  1423;  49  U.SXL  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  93-02-13,  Amendment 
39-8496  (5«  FK  7737,  February  9. 1993), 
and  by  adding  the  following  new 
airworthiness  directive: 

Piper  Aircraft  Corporation:  Docket  No.  93- 
CE-32-AD.  Supersedes  AD  93-02-13, 
Amendment  39-8496. 

ApplicabilUjn  Model  PA-3T,  PA-31-300, 
and  PA— 31— 325  airplanes  (serial  numbers 
31-2  through  31-8012069),  and  Model  PA- 
31-359  airplanes  (serial  munhers  31-5001 
through  31-8052199),  certificated  in  any 
category.  Compliance:  Required  initially  ^ 
within  the  next  50  hours  time-in-service 
(TIS)  after  the  eflbctive  date  of  this  AD, 
unless  already- accomplished  (compliance 
with  AD  80-20-94,  Amendment  39-3925, 
AD  92-26-02,  Amendmmit  39-8429,  or  AD 
93-02— 13,  Amendment  39-8496),  and 
thereafter  as  indicated. 


To  prevent  improper  sealing  the  baffle 

seals  to  the  engine  cowling,  which  eould 
result  ia  high  engine  operating  tmnperatures, 
accomplish  the  following: 

(a)  Visually  inspect  the  engine  bafOe  seals 
for  proper  posilianing  by  using  a  li^t  and 
looking  in  air  inlets  access  doors  to 
ensure  that  forward  seels  and  lower  aft  seals 
are  all  facing  forward  and  not  Mown  back. 

(b)  If  baffle  seals  are  impiopmly  positioned 
(biowD  back),  prior  to  further  fti^it, 
accomplish  one  of  the  following: 

(1)  InstaU  thicker  baffle  seals  in  accordance 
with  Pipw  Kit  764  093  as  referenced  in.  Piper 
Service  Letter  875,  dated  May  11, 1981;  or 

Note  1:  Piper  Kit  764  093  includes  the 
entire  baffle  assembly  consistiiigof  both 
baffles  and  bafOe  seals.  Replacing,  the  baffle 
seals  included  in  this  kit  is  the  only 
requirement  of  paragraph  (Nil)  or  fclUl  of 
this  AD. 

(2)  Install  baffles  of  ono  of  Un  foUowing 
materials  in  accordance  with  Figure  1  of  &is 
AD: 

U)  Brown  Aircraft  Supply  Engine  Baffle 
Material,  part  number  (P/N)  BA71646-1  and 
BA71646-2.  temperature  range  -49  to  300 
degrees  Fahrenheit. 

(ii)  Brown  Aircraft  Supply,  Fiber 
Reinforced  High  Temperature  SHIcone 
Engine  Baffle  Material  (red),  P/N  T-95182, 
temperature  range  -  65  to  560  d^rees 
Fahrenheit;  and 

(iii)  Brown  Aircraft  Supply,  Engine  Baffle 
Material,  P/N  T-8071,  temperature  range 
-40  to  300  degrees  Fahrenheit. 

Figure  1 

Brown  Aircraft  Supf^  Baffle  Setrl 
Installation  Procedures 

f.  Inspect  the  existing  baffle  seals  through 
the  front  of  the  cowl  to  ensnre  existing  seals 
are  of  sufficient  length  to  provkloaL  la^  1- 
inch  of  contact  with  upper  and  lower  cowls 
when  properly  positioned.  Mark  areas  that 
need  lenj^hening,  and  note  the  minimum 
length  ne^ed  to  meet  requirements. 

2.  Remove  the  cowls  m  accordance  with 
the  applicable  maintenance  manual.  Remove 
rivets,  wire,  and  screws,  as  appiicabie,  that 
secure  baffle  seak  (fobrie)  to  the  engine 
baffles  (metal);  Retain,  any  metal  strips  that 
are  used  to  secure  seals  to  die  engine  baffles. 

3.  Remove  existing  baffle  seals  and  lay 
against  Brown  Aircraft  Supply  baffle  seal 
material. 

4.  Cut  new  seals  around  the  layout, 
ensming  that  seals  are  lengthen^  as  noted 
in  procedure  1. 

5.  Reattach  new  seals  to  the  engine  baffles 
with  the  original  screws,  rivets,  and  wires,  as 
applicable,  or  new  hardware  of  the  same  part 
number. 

Note:  The  front  upper  cowl  baffle  seal  is 
most  critical,  especiNly  at  the  inboard  and 
outboard  cezners.  If  the  old  material  can  be 
removed  intact,  and  tba  curve  can  be 
transferred  to  the  new  flat  material,  then  it 
may  not  be  necessary  to  slit  themateriaT 
where  it  curves  from  vertical  to  horizontal 
contact  with  die  cowl.  If  the  curve  requires 
a  slit  in  the  material  at  the  comer,  then  H  is 
recommended  that  the  slit  be  tied  widi  ty- 
raps  or  safety  wire  to  ensure  contact  wfth  the 
cowl  around  the  rediue. 
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(c)  If  baffle  seals  are  properly  positioned 
(not  blown  back),  within  the  next  50  hours 
US,  accomplish  one  of  the  following; 

(1)  Reinspect  the  engine  baffle  seals  as 
specified  in  paragraph  (a)  of  this  AD,  and 
continue  to  reinspect  thereafter  at  intervals 
not  to  exceed  50  hours  TIS;  or 

(2)  Install  thicker  baffle  seals  as  specihed 
in  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 
This  inst^lation  terminates  the  inspection 
requirements  of  this  AD. 

(d)  The  inspections  required  by  this  AD 
may  be  performed  by  the  owmer/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  FAR  43.7,  and  must  be  entered 
into  the  aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  FAR  43.11. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Offlce,  1669  Phoenix  Parkway,  Suite  210C, 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Offlce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  the  parts  and  service  instructions 
necessary  to  accomplish  the  required 
installation  from  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  Brown  Aircraft  Supply,  Inc, 
4123  Muncy  Road,  Jacksonville,  Florida 
32207,  as  applicable.  The  service  instructions 
may  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(h)  This  amendment  supersedes  AD  93- 
02-13,  Amendment  39-8496. 

Issued  in  Kansas  City,  Missouri,  on  July  20, 
1993. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  93-17946  Filed  7-27-93;  8:45  am] 
BtLUNO  CODE  4410-13-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 

[Docket  No.  93N-0178] 

RIN  0905-AD90 

Regulation  of  Dietary  Suppiements; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking:  correction. 


SUIIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  an 
advance  notice  of  proposed  rulemaking 
that  appeared  in  the  Federal  Register  of 
June  18, 1993  (58  FR  33690).  The 
document  announced  that  FDA  is 
reviewing  the  manner  in  which  it 
regulates  dietary  supplements, 
including  products  containing  vitamins, 
minerals,  amino  acids,  herbs,  and  other 
similar  nutritional  substances.  This 
document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  S.  Kraus,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Fo^ 
and  Dmg  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5233. 

In  FR  Doc.  93-14271,  appearing  on 
page  33690,  in  the  Federal  Register  of 
Friday,  June  18. 1993,  the  following 
corrections  are  made: 

1.  On  page  33695,  in  the  2d  column, 
in  the  3d  full  paragraph,  in  line  15,  the 
acronym  "(RDl’s)"  is  removed  and  in 
the  3d  column,  in  the  3d  line  from  the 
top,  the  citation  “(Ref.  3)”  is  removed. 

2.  On  page  33699,  in  the  3d  column, 
for  the  fifth  item  in  the  list  of  references, 
the  number  “15”  is  corrected  to  read 
“5”. 

Dated:  July  22, 1993. 

Michael  R.  Taylor, 

Deputy  Coitunissioner  for  Policy. 

(FR  Doc.  93-17922  Filed  7-27-93;  8:45  am) 
BIULINO  CODE  41M-ai-F 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 
50  CFR  Part  100 

Alaska  Federal  Subsistence  Board 
Meeting 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  This  notice  informs  the  public 
that  the  Federal  Subsistence  Board 
(Board)  will  hold  a  public  meeting  on 
August  10, 1993.  The  public  is  invited 
to  attend  and  to  provide  oral  testimony 
before  the  Board. 

DATES:  August  10, 1993. 

ADDRESSES:  Anchorage,  Alaska.  The 
specific  time  and  location  of  the 
meeting  will  be  announced  through  the 
local  media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011 E.  Tudor  Road, 
Anchorage.  Alaska  99503;  telephone 
(907)  786-3467.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands  inquires 
may  also  be  directed  to  Norman  Howse, 
Assistant  Director,  Subsistence.  USDA, 
Forest  Service,  Alaska  Region.  P.O.  Box 
21628,  Juneau,  Alaska  99802-1628; 
telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATION:  Board 
discussion  during  the  meeting  will  be 
largely  devoted  to  the  evaluation  and 
analysis  of  three  requests  for 
reconsideration.  These  requests  relate 
respectively  to  subsistence  uses  of 
moose  and  caribou  in  Unit  15, 
subsistence  uses  of  moose  in  Unit  1(B). 
and  the  subsistence  uses  of  moose  in 
Unit  25(D)(West). 

Ronald  B.  McCoy, 

Interim  Chair,  Federal  Subsistence  Board. 
(FR  Doc.  93-18025  Filed  7-27-93;  8:45  am) 
BiUJNQ  CODE  M10-11-M;  4S10-W-M 
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ENVIROIttlENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-000281;  FRL-4632-4] 

RIN2070-ACY8 

2-Butenedlola  Add  (ZK  Pofyaror  ¥Nlh 
Ethenol  and  Ethenyl  Acetate^  Sodium 
Sait:  Toierance  Exemption 

ASEMCV:  Earnroiunsntd  Ptotectim 
Agency  (EPA). 

ACTION:  Proposed  rule. 

Summary:  This  document  proposes  that 
an  exemption  firom  the  requiremenl  of  a 
tolerance  be  established  for  residues  of 
2'butenedioic  acid  (Z)-,  polymer  with 
ethenol  and  edtenyl  acetate,  sodium  salt 
(CAS  Reg.  No.  139871-83-31  when  used 
as  an  inert  ingredient  (component  of 
water-soKible  fihnj  in  pesticide 
formulations  applied  to  growing  crops 
only.  This  proposed  regulation  was 
requested  by  Nippon  Gdisai  (U.SvA.) 
Co..  Ltd. 

DATIS;  Comments,  identified  by  dte 
document  control  number  {OPP- 
308291);  must  be  received  en  or  before 
August  27. 1993. 

ADDRESSES:  By  mail,  sabrak  written 
comments,  to:  Public  Re^xmse  and 
Program  Resotaces  Bxan^  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Pro^ems,  ^vironmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132.  Crystal 
Mail  Bldg.  #2. 1921  Jefierson  Davis 
Hury..  Arlington.  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  “Confidential  Business 
Information”  (CBI). 

Infcumotum  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedurea  set  forth  in  46  CFR  part  2. 

A  copy  of  the  comment  that  do^  not 
contain  CBI  must  ba  submitted  for 
inclusion  in  the  public  record. 
Infonnation  not  marked  confidential 
will  be  included  in  the  public  docket  by 
ETA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1 132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Mond^  through 
Fricby,  excluding  legal  hoKdeys. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Connie  Wekb.  Registration 
Support  Branch,  Registration  Division 
{H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Floor, 


2800  Crystal  Dkive,  Arlington,  VA 
22202,  (703)-308-8320. 

SUPPLEMENTARY  MFORMATION:  Nippon 
Gohsei  (U.S.A.)  Ca.Ud..  1002 
Pennsylvania  Ave.,  SE.,  Washington,  DC 
20003,  has  submitted  pestkida  petition 
(PP)  3E4208  to  EPA  requesting  mat  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(eh 
propose  to  amend  40  CFR  180.1001(d) 
by  eatahlisliing  an  exemption  from  the 
requirement  of  a  tolerance  for  raaidues 
of  2-butenedioic  acid  (Z)-,  polymer  with 
ethanol  and  ethenyl  acetate,  a^um  salt 
when  used  as  an  inert  ingredient 
(component  of  water-soluble  film)  in 
pestidda  fbnnul^kms  i^lied  to 
growing  crops  only. 

Inert  ingredients  are  ah  ingredients 
that  are  net  active!  in^edients  an  defined 
in  40.  CFR  153.125,  a^  inckida,  but  are 
not  fimited  to,  the  following  types  of 
ingyedianto  (except  when  they  neve  a 
pesticidai  efficacy  of  their  owm): 

Solvents,  such  as  alcohols  and 
hydrocaibons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  suc^  as  day  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inc^*  is  not 
intended  to  imply  nontoxidty;  the 
ingredient  may  or  may  not  be 
ch^ically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  maletial  have  been 
evaluated.  As  part  of  the  EPA  policy 
staferaent  tm  inert  ingredients  published 
in  die  Federal  Register  of  April  22, 1997 
(52  FR 13305).  the  Agency  established 
data  requirements  udtich  will  be  used  to 
evaluate  the  ri^  posed  by  the  presmce 
of  an  inert  ingrediwt  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  U  can  be  detennined  that  the  inert 
ingredient  will  present  minimal  or  no 
ri^.  The  Agency  has  decided  that  the 
data  normrily  required  to  support  the 
proposed  tolOTance  exemption  for  2- 
butenedioic  acid  (Z)-.  polymer  with 
ethenol  and  ethenyl  acetate,  sodium  salt 
will  not  need  to  be  submitted  The 
rationale  for  this  decision  is  described 
below: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
“polymers,”  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk,  lliese 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 


TbeM  prc^rarties  generally  fimit  a 
pofynierir  ability  to  caisse  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  whidi  little  is 
known.  The  Agency  believes  that 
polymers  meeting  die  criteria  noted 
above  will  present  minimal  or  no  risk. 

The  chemical'  substance  Z-butenedloin 
add  (Z)-,  polymer  wfJl  ethencH  and 
ethenyl  acetate,  sodium  salt  conforms  to 
the  definition  of  a  polymer  given  ia  40 
CFR  7Z3.250(b)Clll  and  meets  the 
following  criteria  which  are  used  to 
identify  low  risk  polymers: 

1.  The  minimum  number  average 
molecular  weight  of  the  above- 
mentioned  polymer  is  75jQ00, 

Substances  with  molecular  weigtks 
greater  than  400  are  generally  not 
readily  absorbed  through  the  intact  skin, 
and  substances  with  molecular  wei^ks 
greater  than  1,000  are  genwally  net 
absorbed  thxou^  the  intact 
pstsointestinal  (QJ  tract  Chemicals  not 
absorbed dvou^  the- skin  or  Street  are 
generally  inc^able  of  elidtiog  atoidc 
response. 

2.  The  above-mentioned  pelymm  ia 

not  acatioaic  polymo',  nre  ia  it 
reasonably  aatic^iated  to  baemne  a 
cationic  polyraer  ia  a  natural  acptatic 
environraent  \ 

3.  The  above-mentiemedpolymm  does 

not  contain  less  than  32UX  percent  1^ 
weight  of  the  atomic  ekmeat  carbon.  ! 

4.  The  abovermenikmed  polymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  OKj^gan. 

5.  The  above-mentioned  pofymer  does 
not  contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(dI(3Ku). 

6.  The  above-mentioned  polymer  is 
not  a  biopolymer,  a  synthetic  ecpiivalent 
of  a  bic^ofymer,  or  a  derivative  or 
modification  of  nhiopnlymar  that  ia 
substantially  intact. 

7.  The  above-mentioned  polymer  is  : 
not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  polymer  does 
not  contain  reactive  fuiictronai  groups 
that  are  intmded  or  rensom^ly 
anticreated  to  undergo  forthOT  reaction. 

9.  rae  daovB-mmuoned  pofymer  is 
not  designed  or  reasonably  anticip^ed 

to  substantially  degrade,  decompose,  or  I 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  a  tolerance  is  J 
not  necessary  to  protect  the  public 
health.  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
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tolerance  be  established  as  set  forth 
below. 

Any  person  who  hM  registered 
submit^  an  application  for  registraticm 
of  a  pesticide,  under  the  Federal 
Inseclicide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  udthin  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300291).  All 
written  cmnments  filed  in  response  to 
this  petition  urill  be  available  in  the 
Public  Response  and  Program  Resoiuces 


Brandi,  at  the  address  given  above  fttun 
8  a.m.  to  4  p.m.  Monday  through  Friday, 
except  If^  holidays. 

The  Office  of  Managemmit  and  Budget 
has  exempted  this  rule  faom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96' 
354, 94  Stat.  1164, 5  U.S.C  601-612). 
the  Administrator  has  determined  tl^ 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  efiect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  efiect  was  published  in 
the  Fedwal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  July  18, 1993. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follovrs: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  insmting  the 
inert  ingredimtt,  to  read  as  follows: 

{180.1001  Exemptions  from  ttia 
requiremenis  of  a  tolorance. 
***** 

(d)  *  *  * 


Inert  ingredients 

Limits 

Uses 

•  •  • 

2-Butenedk>ic  add  (Z)-,  polymer  wHh  etfrend  and  ethenyl  ace¬ 
tate,  aodhjm  salt  (minifTOjm  number  average  molecular  weight 
75,000;  CAS  No.  130871-83-3). 

*  *  • 

•  • 

*  • 

•  • 

Componertt  of  water-solubie  llm 

#  • 

•  •  *  •  * 

(FR  Doc.  93-17862  Filed  7-27-93;  8:45  ami 
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40CFRP8rt180 

[PP  0E3821/PS62;  FRL-4628-5) 

RIN  2070-AG18 

PMtIcid*  Tolerance  for  Sotfiiim  Saif  of 
Acifluorfen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  fw  the 
combined  residues  of  the  herbicide 
sodium  salt  of  acifluorfon  (also  referred 
to  in  this  document  as  acifluorfen)  and 
its  metabolites  in  or  tm  the  raw 
agricultural  commodity  strawberries. 
Ihe  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

OATES:  Comments,  identified  by  the 
document  control  ntunber  (n*  0E3821/ 


P562],  must  be  received  on  or  before 
August  27, 1993. 

ADDRESSES:  By  mail,  submit  vnitten 
comments  to;  Public  Re.sp<Hise  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  m  all  of  that  information  as 
“Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minm  Use  Sectimi 
(H7505W).  Registratimi  Division. 
Environmental  Protection  Agmcy,  401 
M  St.,  SW.,  Washinghm,  DC  20460. 
Office  location  and  telephone  number. 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefierson  Davis  Hwy.,  Arlingtim.  VA 
22202,  (703)'30a-8783. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  0E3821 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Stations  of  Alabama, 
Arkansas,  California,  Qmnecticut, 
Florida.  Indiana,  Maryland,  Michigan, 
New  York,  North  Carolina,  Oklahoma, 
Oregon,  Tennessee,  Virginia,  and 
Washington.  This  petition  requested 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  establish  a  tolerance  for 
combined  residues  of  the  sodium  salt  of 
acifluorfen  (sodium  5-[2-chloro-4- 
(trifiuoromethyl)phenoxyl-2- 
nitrobenzoic  acid)  and  its  metabolites 
(the  corresponding  add,  methyl  ester. 
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and  amino  analogues)  in  or  on  the  raw 
agricultural  commodity  strawberry  at 
0.05  part  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  2-year  feeding  study  in  dogs  fed 
diets  containing  0,  50,  300,  or  1,800 
ppm  with  a  no-observed-effect-level 
(NOEL)  of  50  ppm  (equivalent  to  1.25 
mg/kg/day).  Blood  coagulation  was 
observed  in  test  animals  at  the  300-ppm 
dose  level  (lowest-effect  level). 

2.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  25, 
500  or  2,500  ppm  with  no  adverse  effect 
on  adult  reproductive  performance 
observed  under  the  conditions  of  the 
study.  A  NOEL  was  established  at  25 
ppm  (equivalent  to  1.25  mg/kg  of  body 
weight/day)  based  on  decreased 
viability  and  increased  incidence  of 
kidney  lesions  in  high-dose  offspring. 

3.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3, 12,  or 
36  mg/l^/day  with  no  developmental 
toxicity  observed  at  any  of  the  dose 
levels  tested. 

4.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  20,  90,  or 
180  mg/kg/day  with  an  NOEL  for 
developmental  toxicity  of  20  mg/kg/day 
based  on  reduced  mean  fetal  weight  and 
a  maternal  NOEL  of  90  mg/kg/day  based 
on  reduced  body  weight. 

5.  A  2-year  carcinogenicity  study  in 
rats  fed  diets  containing  0,  25, 150,  500, 
2,500,  or  5,000  ppm  with  a  NOEL  of  500 
ppm  (equivalent  to  25  mg/kg/day)  based 
on  increased  liver  enzyme  changes  in 
male  and  female  rats  and  renal  changes 
(nephritis)  in  male  rats. 

6.  Acifluorfen  produced  positive 
results  for  gene  mutation  in  a  mitotic 
recombination  assay  in  yeast  cells  and 
a  dominant-lethal  assay  in  fruit  fly.  The 
chemical  was  negative  in  a  structural 
chromosome  aberration  test  in  bone 
marrow  cells  and  an  unscheduled  DNA 
synthesis  test  in  rat  hepatocytes. 

7.  A  metabolism  study  in  mice 
showed  that  acifluorfen  is  excreted 
primarily  as  the  parent  compound 
within  4  days  of  ingestion. 

8.  An  18-month  carcinogenicity  study 
in  B6C3F1  mice  fed  diets  containing  0, 
625, 1,250,  or  2,500  ppm  with 
statistically  signihcant  positive  trends 
for  liver  tumors  (adenomas,  carcinomas, 
and  adenomas/carcinomas  combined) 
and  stomach  tumors  (papillomas)  in 
both  male  and  female  mice.  These 
tumor  types  were  significantly  increased 
at  the  hipest  dose  level  tested  (2,500 
ppm)  in  male  and  female  mice,  and  liver 
tumors  were  also  significantly  increased 


at  the  lowest  dose  level  tested  (625 
ppm)  in  male  mice. 

9.  A  2-year  carcinogenicity  study  in 
CD-I  mice  fed  diets  containing  0,  7.5, 

45,  or  270  ppm  with  a  statistically 
significant  increase  in  the  total  number 
of  liver  tumors  (primarily  adenomas)  in 
high-dose  (270  ppm)  female  mice.  No 
significant  increase  in  liver  tumors  was 
observed  in  male  mice  at  any  feeding 
level  tested.  The  highest  dose  tested 
(270  ppm)  did  not  approximate  a 
maximum  tolerated  dose  in  male  and 
female  mice. 

Based  on  a  weight-of-evidence 
determination,  the  Agency  has  classified 
acifluorfen  as  a  Group  B2  carcinogen 
(probable  human  carcinogen).  This 
decision,  which  is  in  accordance  with 
proposed  Agency  guidelines  published 
in  the  Federal  Register  of  November  23, 
1984  (49  FR  46294),  was  based 
primarily  on  evidence  of  an  increased 
number  of  malignant,  or  combined 
benign  and  malignant,  liver  tumors  in 
multiple  experiments  involving  two 
different  strains  of  mice.  Acifluorfen 
also  produced  imcommon  stomach 
tumors  in  male  and  female  B6C3F1 
mice.  Other  structurally  related  diethyl- 
ether  pesticides  have  been  shown  to 
produce  liver  tumors  in  mice.  In 
addition,  mutagenicity  studies  show 
evidence  of  mutagenic  activity,  but  not 
in  mammalian  cell  systems. 

Carcinogenic  risk  assessments  have 
been  completed  for  acifluorfen  which 
indicate  that  carcinogenic  risk  from  the 
proposed  use  on  strawberries  would  be 
extremely  low  and  that  the  risks  from 
established  uses  and  the  proposed  use 
on  strawberries  are  well  below  EPA’s 
negligible  risk  standard  for  ceurcinogenic 
pesticides  of  1  X  10-«.  The  potential 
carcinogenic  risk  to  the  general 
population  fi'om  dietary  exposure 
resulting  from  existing  uses  of 
acifluorfen  is  calculated  at  5  X  lO-^.  The 
proposed  use  on  strawberries  would 
increase  the  risk  by  6  X  10  *.  The  total 
carcinogenic  risk  for  existing  uses  and 
the  proposed  use  on  strawberries  is 
calculated  at  6  X  lO-’. 

The  carcinogenic  risk  assessments  are 
based  on  a  potency  estimator  (Q*)  of 
3.55  X  10-2  (mg/kg/day)- >.  Dietary 
exposure  was  calculated  using 
anticipated  residue  data  and  percent  of 
crop  treated  information  available  to 
EPA. 

The  Reference  Dose  (RfD)  for 
acifluorfen  is  established  at  0.013  mg/kg 
of  body  weight/day,  based  on  a  NOEL  of 
1.25  mg/kg  body  weight/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
taken  from  the  two-generation  rat 
reproduction  study  in  which  decreased 
survival  and  increased  incidence  of 
kidney  lesions  were  observed  in  the 


offspring  of  rats  fed  higher  dose  levels. 
The  anticipated  residue  contribution 
(ARC)  for  the  overall  U.S.  population 
from  established  tolerances  and  the 
proposed  use  on  strawberries  utilizes 
0.1  percent  of  the  RfD.  In  addition,  less 
than  1  percent  of  the  RfD  is  utilized  for 
the  population  subgroups  fur  which  the 
A^ncy  has  dietary  consumption  data. 

The  nature  of  the  residue  is 
adequately  imderstood  for  the  purpose 
of  the  proposed  tolerance  and  an 
adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  An  analytical 
method  for  enforcing  this  tolerance  has 
been  published  in  the  Pesticide 
Anal^dical  Manual  (PAM),  Vol.  II.  No 
secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
strawlrarries  are  not  considered  a 
livestock  feed  commodity.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.383  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  0E3821/P562].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
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statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  29, 1993. 

Lawrence  E.  CuUeen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  ie0-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  amending  §  180.383  in  the  table 
therein  by  adding  and  alphabetically 
inserting  the  commodity,  to  read  as 
follows: 

1180.383  Sodium  si8l  of  acUluorfen; 
tolerances  for  residues. 

•  «  •  *  • 


ComiTKxity 


Parts  per 
miHion 


Strawberry  . .  0.05 

(FR  Doc.  93-17710  Filed  7-27-93;  8:45  ami 
BILUNa  CODE  wao  BO  F 


40  CFR  Part  721 

[OPPTS-506013;  FRL-4182-51 

Fluorana  Substituted  Aromatic  Amine; 
Proposed  Modification  of  Significant 
New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  modify  a 
significant  new  use  rulefSNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  fluorene  substituted  aromatic  amine 
based  on  a  modification  to  the  TSCA 
section  5(e)  consent  order  regulating 
that  substance.  Data  received  by  the 
Agency  on  an  analogous  substance 
indicated  that  a  requirement  in  the 
SNUR  calling  for  labels  and  a  material 
safety  data  sheet  (MSDS)  were  no  longer 
necessary. 

DATES:  Written  comments  must  be 
received  by  EPA  by  August  27, 1993. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 


Office  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  Room  E-G99,  401  M 
St..  SW.,  Washington,  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBl).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaldng 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50601B.  Unit  ID.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prev'ention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E543-A  401  M  St.,  SW„ 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23. 1992 
(57  FR  44050),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
fluorene  substituted  aromatic  amine  (P- 
91—43).  Because  of  the  modification  to 
the  consent  order  for  this  substance, 

EPA  is  proposing  to  modify  this  SNUR. 

I.  Background  and  Rationale  for 
Proposed  Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  was  the 
subject  of  this  proposed  modification. 
EPA  concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  or  environmental  effects  of 
the  substance,  and  EPA  identified  the 
tests  considered  necessary  to  evaluate 
the  risks  of  the  substance.  Specifically. 
EPA  concluded  that  regulation  under 
dermal  and  respiratory  protection, 
hazard  communication  requirements, 
industrial  use,  limit  of  production 
volume,  and  release  to  surface  waters 
were  necessary  to  control  the  potential 
unreasonable  risks  of  the  substance.  The 
basis  for  such  findings  is  referenced  in 
Unit  IV.  of  this  preamble.  Based  on 
these  findings,  a  section  5(e)  consent 
order  was  negotiated  with  the  PMN 
submitter  and  a  SNUR  was 
promulgated.  In  light  of  data  received 
for  an  analogous  substance  which 
indicates  that  the  PMN  substance  is  not 
expected  to  cause  retinopathy,  the 
submitter  petitioned,  and  EPA 
determined,  that  the  requirement  that 
labels  and  material  safety  data  sheets 


(MSDSs)  indicate  that  the  PMN 
substance  may  cause  blindness  and  that 
eye  protection  should  be  worn  when 
handling  the  substance  was  no  longer 
appropriate  and  hence  was  unnecessary 
to  protect  human  health.  The  section 
5(e)  ordor  modification  eliminated  that 
labeling  and  MSDS  requirement.  The 
proposed  modification  of  SNUR 

E revisions  for  the  substance  designated 
erein  is  consistent  with  the 
modification  of  the  section  S(e)  order. 

n.  Proposed  Modification 

EPA  is  proposing  to  modify  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  in  Unit  IV.  of  this  preamble. 

PMN  Number  P-91-43 

Chemical  name:  (generic)  Fluorene 
substituted  aromatic  amine. 

CAS  number:  Not  available. 

Effective  date  of  section  5(a)  SNUR: 
November  22, 1992. 

Basis  for  modification  to  SNUR:  After 
the  section  5(e)  consent  order  was 
issued.  EPA  received  new  information 
which  suggested  that  the  PMN 
substance  may  not  cause  retinopathy. 
More  specifically,  based  on  test  data 
recently  received  by  EPA  on  a 
structurally  similar  chemical,  the  PMN 
substance  is  not  expected  to  cause 
retinopathy  as  a  result  of  inhaling  the 
PMN  substance.  Therefore,  the  Agency 
is  modifying  both  the  applicable 
consent  orders  and  the  SNUR  for  this 
substance  to  remove  the  requirement 
that  labels  and  MSDSs  indicate  that  the 
PMN  substance  may  cause  blindness 
and  that  eye  protection  should  be  worn 
when  handling  the  substance. 

CFR  citation:  40  CFR  721.3764. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,”  "trade  secret,”  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2,  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  non¬ 
confidential  version  of  the  comments 
that  EPA  can  place  in  the  public  file. 
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IV.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50601.  This  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule  and  includes  Uie 
modification  to  consent  order  to  which 
the  Agency  has  responded  with  this 
proposal. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  will  not  be  a  “major”  rule 
because  it  udll  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  and 
it  will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with 
this  rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $7,198  to 
$8,170,  including  a  $2,500  user  fee 
payable  to  EPA  to  offset  EPA  costs  in 
processing  the  notice.  In  addition,  EPA 
estimates  that  the  cost  of  recordkeeping 
requirements  for  ongoing  uses  is  $583 
per  year.  EPA  believes  that,  because  of 
the  nature  of  the  rule  and  the  substances 
involved,  there  will  be  few  SNUR 
notices  submitted.  Furthermore,  while 
the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  suomitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
business.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substances.  Therefore,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUR  notice  submitters 
were  small  firms. 

C.  Paperwork  Reductioit  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C.  3501  et  seq.),  and  have 
been  assigned  OMB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

DC  20460;  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0012),  Washington,  D.C. 
20503. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  July  12, 1993. 

Susan  H.  Wayland, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  Part  721 
will  continue  to  read  as  follows; 

Authority:  15  U.S.C.  2604,  2607,  and 
2635(c). 

2.  In  §  721.3764  by  revising  paragraph 
(a)(2)(ii)  to  read  as  follows: 

§  721 .3764  Fluorana  substituted  aromatic 
amine. 

(a)  *  *  * 

(2)*  *  * 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b).  (c),  (d).  (e) 
(concentration  set  at  0.1  percent),  (f). 
(g)(l)(iv).  (g)(l)(vi).  (g)(l)(vii),  (g)(2)(i). 
(g)(2)(ii).  (g)(2)(iii).  (g)(2)(iv).  (g)(2)(v). 
(g)(3)(i).  (g)(3)(ii).  (g)(4)(iii).  and  (g)(5). 

•  •  *  *  • 

(FR  Doc.  93-17423  Filed  7-27-93;  8:45  am) 
BtUMG  CODE  «60-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-210;  RM-6283] 

Radio  Bcoadcaating  Services;  Webeter 
Springe.  WV 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  field  by  Cat 
Radio,  Inc.,  proposing  the  substitution 
of  Channel  262B  for  Carmel  262A  at 
Webster  Springs,  West  Virginia,  and  the 
modification  of  its  construction  permit 
accordingly.  Channel  262B  can  be 
allotted  to  Webster  Springs  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner’s  . 
requested  site.  The  coordinates  for 
Channel  262B  at  Webster  Springs  are 
North  Latitude  38-28-42  and  West 
Longitude  80-24-54.  See 
SUPPLEMENTARY  INFORMATION,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4. 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  E.  Welch,  Esq., 

Dean  George  Hill  &  Welch,  suite  113, 
1330  New  Hampshire  Ave.,  NW., 
Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  ’This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-210,  adopted  July  1, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  suite  140, 
Washington,  DC  20037. 

In  accordance  with  §  1.420(g)  of  the 
Commission’s  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  262B  at  Webster  Springs 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
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equivalent  class  channel.  Since  Webster 
Springs  is  located  within  the  protected 
areas  of  the  National  Radio  Astronomy 
Observatory  “Quiet  Zone”  at  Green 
Bank,  West  Virginia,  petitioner  will  be 
required  to  comply  with  the  notification 
requirements  of  §  73.1030(a)  of  the 
Commission’s  Rules. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division;  Mass  Media  Bureau. 

IFR  Doc.  93-17914  Filed  7-27-93;  8:45  am] 
BILUNO  COOC  S7ia-01-M 


47  CFR  Part  73 

[MM  DockM  No.  93-211,  RM-8285] 

Radio  Broadcasting  Services;  Arizona 
City,AZ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  'This  document  requests 
comments  on  a  petition  for  rule-making 
filed  on  behalf  of  Arizona  City 
Broadcasting  Corporation,  licensee  of 
Station  KONZ(FM),  Channel  292A, 
Arizona  City,  Arizona,  seeking  the 
substitution  of  Channel  292A  and 
modification  of  its  authorization 
accordingly.  Coordinates  for  this 
proposal  are  32-45-21  and  111-40-13. 
Mexican  concurrence  will  be  requested 
for  this  proposed  allotment. 

As  the  petitioner’s  modification 
proposal  seeks  an  equivalent  channel 
substitution,  we  will  not  accept 
competing  expressions  of  interest. 
DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4, 1993. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 


interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Nancy 
L.  Wolf,  Esq.,  Dow,  Lohnes  ft  Albertson, 
1255  23rd  Street,  NW.,  suite  500, 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-211,  adopted  July  1, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  end  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fiom  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-17915  Filed  7-27-93;  8:45  am] 
BILUMQ  CODE  f712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-208,  RM-8281] 

Radio  Broadcasting  Services;  Keno, 
OR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Brett  E. 
Miller  seeking  the  allotment  of  Channel 
253A  to  Keno,  Oregon,  as  the 
community’s  first  local  service. 
Petitioner  is  requested  to  provide 
further  information  demonstrating  that 


Keno  is  a  community  for  allotment 
purposes.  Channel  253A  can  he  allotted 
to  Keno  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  42-07-30 
and  West  Longitude  121-55-42. 

DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4, 1993. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Brett  E.  Miller,  11608 
Blossomwood  Court,  Morpark,  CA 
93021  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-208,  adopted  July  1, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW„  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  \mtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17905  Filed  7-27-93;  8:45  am] 
BiLUNQ  COOC  STta-et-M 
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47  CFR  Part  73 

[MM  Docket  No.  90-66;  RM-7139,  RII-7369; 
RM-7369] 

Radio  Broadcasting  Services;  Lincoln, 
Osage  Beach,  Staelville  crtd  Warsaw, 

MO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  order  to  show 
cause. 

SUMMARY:  This  document  directs 
KRMS-KYLC,  Inc.,  licensee  of  Station 
KYLC(FM).  Channel  228A.  Osage  Beach, 
Missouri,  to  show  cause  why  its  license 
should  not  be  modified  to  specify 
operation  on  Channel  26SA  instead  of 
Channel  228A.  This  action  would  allow 
Twenty-One  Sound  Communications, 
Inc.,  permittee  of  Station  KNSX(FM), 
Channel  227C1,  Steelville,  Missouri,  to 
upgrade  its  facility  to  Channel  227C1. 
Channel  265A  can  be  substituted  for 
Channel  228A  at  the  current  site  of 
Station  KYLC(FM).  at  coordinates  38- 
07-29  and  92-40-39.  This  Order  does 
not  afford  additional  opportunity  either 
to  comment  on  the  merits  of  the 
conflicting  proposal  or  for  the 
acceptance  of  additional 
counterproposals. 

DATES:  Comments  must  be  filed  on  or 
before  September  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau.  (202)  634-5630. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Order  to 
Show  Cause,  MM  Docket  No.  90-66, 
adopted  July  1, 1993,  and  released  July 
21, 1993.  The  ^11  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  WasUngton.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaiwel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-17906  Filed  7-27-93;  8:45  am) 
BHXINa  CODE  tna-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  93-206,  RM-62841 

Radio  Broadcasting  Servicaa; 
Hermantown,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Bruce 
F.  Elving  requested  the  allotment  of 
Channel  221A  to  Hermantown, 
Minnesota,  as  that  community’s  first 
local  broadcast  service.  Canadian 
conciurence  will  be  requested  for  Ibis 
allotment  at  coordinates  46-48-47  and 

92- 14-51.  There  is  a  site  restriction  2 
kilometers  (1.2  miles)  northeast  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  September  13. 1993,  and  reply 
comments  on  or  before  September  28, 
1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Bruce  F.  Elving, 
P.O.  Box  336,  Esko,  Minnesota  55733- 
03336. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 

93- 206,  adopted  June  29, 1993,  and 
released  July  21, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17910  Filed  7-27-93;  8:45  ami 
BILUNG  CODE  (Tia-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  93-204,  RM-6266] 

Radio  Broadcasting  Services; 
Provincetown,  MA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Lower 
Cape  Communications,  Inc.  proposing 
the  substitution  of  Channel  221 A  for 
Channel  *220 A  at  Provincetown, 
Massachusetts,  modification  of  the 
license  for  Station  WOMR,  Channel 
*220A,  to  specify  operation  on  Channel 
221A  and  reservation  of  the  channel  for 
noncommercial  educational  use.  The 
coordinates  for  Channel  *221 A  are  42- 
03-54  and  70-09-34. 

DATES:  Comments  must  be  filed  on  or 
before  September  13, 1993,  and  reply 
comments  on  or  before  September  28, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Roger  H. 
Strawbridge,  President.  Lower  Cape 
Communications.  Inc.,  Radio  Station 
WOMR,  6  Orissa  Drive,  Box  606,  East 
Orleans.  Massachusetts  02643. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-204,  adopted  June  28, 1993,  and 
released  July  21, 1993.  The  full  text  of 
this  Commission  decision  is  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 

DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 

Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17911  Filed  7-27-93;  8:45  ami 
BILUNQ  CODE  «71^-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-213,  RM-7214] 

Radio  Broadcasting  Services; 
Menomonie,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Jay 
Lellman  seeking  the  allotment  of 
Channel  285A  to  Menomonie, 
Wisconsin,  as  the  community’s  second 
local  FM  commercial  service.  Channel 
285A  can  be  allotted  to  Menomonie  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.2  kilometers  (9.4  miles)  west  in  order 
to  avoid  a  short-spacing  with  Station 
WAXX-FM,  Channel  283C,  Eau  Clair, 
Wisconsin.  The  coordinates  for  Channel 
285A  at  Menomonie  are  North  Latitude 
44-56-28  and  West  Longitude  92-05- 
51. 

OATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry  G.  Fuss,  P.  O.  Box  159, 
Fayetteville,  Georgia  30214  (Consultant 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-213,  adopted  July  6, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
MicJiael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

(FR  Doc.  93-17912  Filed  7-27-93;  8:45  am] 
BILUNG  CODE  STia-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  93-214,  RM-8287] 

Radio  Broadcasting  Services; 
Ocracoke,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Ocracoke  Broadcasters  seeking  the 
substitution  of  Channel  224C1  for 
Channel  225A  at  Ocracoke,  North 
Carolina,  and  the  modification  of  its 
construction  permit  for  a  new  station  on 


the  Class  A  channel  to  specify  operation 
on  the  higher  class  channel.  Channel 
224C1  can  be  allotted  to  Ocracoke  with 
a  site  restriction  of  50  kilometers  (31 
miles)  southwest,  at  coordinates  North 
Latitude  34-51-15  and  West  Longitude 
76-24-58,  to  accommodate  petitioner’s 
desired  transmitter  site.  In  accordance 
with  §  1.420(g)  of  the  Commission’s 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  the 
channel  at  Ocracoke  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4. 1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  III, 
P.O.  Box  2506,  Pawleys  Island,  SC 
29585  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lesie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-214,  adopted  July  6, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Comnirmications  Commission. 
Mkhaol  C  Rugmr, 

Chief,  AMocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17928  Filed  7-27-93;  8:45  amj 
BiLLMO  COOC  *7ta-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  93-209;  RM-8282] 

Radio  Broadcasting  Services;  Rainelie, 
WV 

AGENCY:  Federal  Communications 
Commission. 

ACTK)N:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  R-B 
Company.  Inc.,  proposing  the 
substitution  of  Chaimel  237B1  for 
Channel  23  7A  at  Rainelie,  West 
Virginia,  and  the  modification  of  Station 
WRRL-FM’s  license  accordingly. 
Channel  237B1  can  be  allotted  to 
Rainelie  in  compliance  with  the 
Commission’s  minimum  distance 
separaticm  requirements  at  petitioner’s 
request  site  with  a  site  restriction  of  21 
kilometers  (13  miles)  northeast  to  avoid 
a  short-spacing  to  Station  WXIL, 
Channel  236B,  Parkersburg,  West 
Virginia.  The  coordinates  for  Qiannel 
237B1  at  Rainelie  are  North  Latitude 
38-07-21  and  West  Longitude  80-37- 
37.  See  SUPPLEMENTARY  INFORMATION, 
infra. 

DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4. 1993. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Hunsaker,  Esq., 
Putbrese  &  Hunsaker,  6800  Fleetwo<^ 
Road,  suite  100,  P.O.  Box  539,  McLean, 
Virginia  22101-0539  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  MFORMATION:  'This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-209,  adopted  July  1, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fiom  the  Commission’s 
copy  contractor.  International 
Transcription  Service.iinc.,  (202)  857- 


3800,  2100  M  Street.  NW..  suite  140, 
Washington.  DC  20037. 

In  accordance  with  §  1.420(g)  of  the 
Commission’s  Rules,  we  will  not  accept 
comp>eting  expressions  of  interest  in  the 
use  of  Channel  237B1  at  Rainelie  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattm 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allr^ents. 
Sea  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch.  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17929  Filed  7-27-93;  8:45  am] 
atuuNQ  CODE  tna-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Hlghi|vay  Traffic  Safety 
Administration 

49  CFR  Part  579 

Defect  and  Noncompllance 
Responsibility 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaking. 

SUMMARY:  This  notice  announces  that 
NHTSA  has  terminated  a  rulemaking 
proceeding  to  amend  its  regulations 
setting  forth  the  responsibility  of 
manufacturers  for  safety-related  defects 
and  noncompliance  with  Federal  motor 
vehicle  safety  standards  in  motor 
vehicles  and  items  of  motor  vehicle 
equipment.  The  amendments  would 
have  allocated  among  manufacturers  in 
the  chain  of  production  for  motor 
vehicles  built  in  two  or  more  stages 
responsibility  for  the  notification  and 
remedy  of  defects  and  noncompliances 
that  are  determined  to  exist  in  those 
vehicles.  In  November  1988,  the  agency 
granted  a  petition  from  the  National 
Truck  Equipment  Association  (NTEA)  to 
commence  this  rulemaking  proceeding. 


After  evaluating  the  manner  in  which 
recent  recall  campaigns  involving 
multistage  vehicles  have  been 
conducted,  the  agency  has  concluded 
that  the  existing  regulations  provide  an 
appropriate  firamework  for 
manufacturers  to  use  in  exercising  their 
responsibilities  in  this  area,  and  that  the 
requested  amendments  are  therefore 
imnecessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  White,  Ofiice  of  Defects 
Investigation  (NEF-11),  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  (202)  366-5226. 

SUPPLEMENTARY  INFORMATION: 

A.  Multistage  and  Altered  Vehicles 

Unlike  passenger  cars,  which  are 
normally  produced  by  a  single 
manufacturer,  trucks,  buses,  and 
recreational  vehicles  are  often 
manufactured  in  two  or  more  stages, 
with  separate  manufacturers  responsible 
for  each  stage  of  production;  Typically, 
the  basic  motive  and  structural 
components,  consisting  at  a  minimum 
of  the  frame,  the  power  train,  and  the 
steering,  suspension,  and  braking 
systems,  are  first  fabricated  into  the 
form  of  a  “chassis,”  or,  where  a 
completed  occupant  compartment  is 
also  provided,  into  the  form  of  a 
“chassis-cab.”  This  is  in  turn  delivered 
as  an  “incomplete  vehicle”  to  a  “final 
stage  manufacturer,”  who  adds  cargo¬ 
carrying,  work-performing,  or  load- 
bearing  components  that  allow  the 
vehicle  to  perform  its  intended  function. 
If  the  vehicle  is  manufactured  in  three 
or  more  stages,  “intermediate 
manufacturers”  alsabecome  involved  in 
its  production. 

It  a  previously  certified  vehicle  is 
modified  before  it  is  first  purchased  in 
good  faith  for  purposes  other  than 
resale,  and  the  modifications  consist  of 
anything  other  than  the  addition, 
substitution,  or  removal  of  readily 
attachable  components  such  as  mirrors 
or  tire  and  rim  assemblies,  or  minor 
finishing  operations  such  as  painting,  or 
if  the  modifications  are  performed  in 
such  a  manner  that  the  stated  weight 
ratings  for  the  vehicle  are  no  longer 
valid,  the  vehicle  is  deemed  to  have 
been  “altered.”  In  such  a  circumstance, 
the  alterer  must  certify  that  the  vehicle, 
as  altered,  conforms  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

B.  Statutory  and  Regulatory  Basis  for 
Manufacturers’  Recall  Responsibilities 

Under  sections  151  and  152  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C.  1411  and 
1412,  if  a  motor  vehicle  or  item  of 
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replacement  equipment  is  determined  to 
contain  a  safety-related  defect  or  not  to 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard,  the 
manufacturer  of  that  motor  vehicle  or 
replacement  equipment  item  must 
furnish  notification  to  the  Secretary  of 
Transportation,  and  to  owners, 
purchasers,  and  dealers  of  the  vehicle  or 
equipment  involved,  and  must  remedy 
the  defect  or  noncompliance.  Section 
159  of  the  Act,  15  U.S.C.  1419,  defines 
"replacement  equipment”  as  motor 
vehicle  equipment  other  than  "original 
equipment,”  which  the  section  in  turn 
defines  as  that  "which  was  installed  in 
or  on  a  motor  vehicle  at  the  time  of  its 
delivery  to  the  first  purchaser.”  Section 
159  further  states  that,  unless  otherwise 
provided  in  regulations  of  the  Secretary, 
"(a)  defect  in,  or  failure  to  comply  of,  an 
item  of  orimnal  equipment  shall  be 
deemed  to  be  a  defect  in,  or  failure  to 
comply  of,  the  motor  vehicle  in  or  on 
which  such  equipment  was  installed  at 
the  time  of  its  delivery  to  the  first 
purchaser”  and  that  "(i]f  the 
manufacturer  of  a  motor  vehicle  is  not 
the  manufacturer  of  original  equipment 
installed  in  or  on  such  vehicle  at  the 
time  of  its  delivery  to  the  first 
purchaser,  the  manufacturer  of  the 
vehicle  (rather  than  the  manufacturer  of 
such  equipment)  shall  be  considered  the 
manufacturer  of  such  item  of 
equipment.” 

Regulations  implementing  section  159 
of  the  Act  are  found  at  49  CFR  part  579. 
Section  579.5  of  those  regulations 
specify  manufacturers’  defect  and 
noncompliance  responsibilities. 
Paragraph  (a)  of  that  section  states  that 
"[e]ach  manufacturer  of  a  motor  vehicle 
shall  be  responsible  for  any  safety- 
related  def^  or  any  noncompliance 
determined  to  exist  in  the  vehicle  or  in 
any  item  of  original  equipment.” 

C  NHTSA’s  Interpretation  That 
Incomplete  Vehicle  Is  an  Original 
Equipment  Item 

In  its  interpretations  of  the  Act  before 
the  NTEA  petition,  NHTSA  classified  an 
incomplete  vehicle  as  an  original 
equipment  item  for  which  the  final  stage 
manufacturer  has  recall  responsibility 
under  section  159.  This  interpretation  ^ 
renders  the  final  stage  manufacturer 
responsible  for  the  notification  and 
remedy  of  all  defects  and 
noncompliances  in  a  vehicle  it 
completes,  including  those  contained  in 
the  incomplete  vehicle. 

D.  NTEA’s  Petition  for  Rulemaking 

On  July  8, 1988,  NHTSA  received  a 
petition  from  the  NTEA  requesting  the 
agency  to  institute  rulemaking  to  amend 
49  CFR  Part  579  ”to  clarify  and 


equitably  apportion”  between 
incomplete  and  final  stage  vehicle 
manufacturers  responsibility  for  the 
notification  and  remedy  of  defects  and 
noncompliances.  The  tuition  proposed 
that  Part  579  be  amended  to  specify  that 
a  final  stage  manufacturer  can  elect  "to 
make  manufacturers  of  incomplete 
vehicles  responsible  for  notification  and 
remedy  of  noncompliances  and  safety- 
related  defects  inherent  in  the 
incomplete  vehicle  or  that  arise  *  *  * 
when  the  incomplete  vehicle  is 
completed  in  a  manner  authorized  by 
the  incomplete  vehicle  manufacturer.” 
The  NTEA  petition  also  requested  that 
NHTSA  amend  its  regulations  to 
specifically  address  the  recall 
responsibilities  of  vehicle  alterers. 

E.  NHTSA's  ActiiHi  an  the  Petition 

NHTSA  granted  the  NTEA’s  petition 
on  November  10, 1988.  Consistent  with 
its  rules  for  processing  such  petitions, 

49  CFR  552.9,  NHTSA  advised  the 
NTEA  that  it  would  begin  a  rulemaking 
proceeding,  but  that  this  did  not  signify 
that  the  rule  in  question  would 
ultimately  be  issued.  Before  granting  the 
petition,  however.  NHTSA  had 
determined,  pursuant  to  49  CFR  552.8, 
that  there  was  "a  reasonable  possibility” 
that  such  a  rule  would  be  issued.  This 
determination  was  influenced  by  a 
conflict  between  incomplete  and  final 
stage  vehicle  manufacturers  that 
NHTSA  had  witnessed  over  the  issue  of 
which  party  would  be  responsible  for 
recalling  vehicles  that  contained  a 
safety-related  defect. 

That  conflict  arose  in  early  1987, 
when  NHTSA  approached  Ford  Motor 
Company  and  an  association 
representing  the  majority  of  ambulance 
manufacturers  to  address  fires  caused  by 
fuel  expulsion  that  were  being  reported 
in  an  increasing  number  of  ambulances 
built  on  certain  Ford  E-350  chassis. 
Initially,  both  Ford  and  the  ambulance 
manufacturers  raised  legal  and  factual 
arguments  to  deny  their  own  fault  in  the 
matter,  and  to  attribute  the  defect  to  the 
other's  actions.  This  process  consumed 
time  that  could  otherwise  have  been 
devoted  to  fashioning  a  remedy  for  the 
defect  and  ensuring  the  remedy’s 
prompt  implementation.  Ultimately, 
Ford  conducted  a  recall.  However, 
because  of  the  delay  and  uncertainty 
that  preceded  this  action.  NHTSA 
concluded  that  there  was  a  need  for  it 
to  examine  whether  its  regulations 
should  be  amended  to  specifically 
allocate  recall  responsibility  among  the 
various  manufacturers  in  the  chain  of 
production  for  multistage  vehicles. 


F.  Subsequent  Experience  With 
Multistage  Vehicle  Recalls 

The  conflicts  between  incomplete  and 
final  stage  vehicle  manufacturers  that 
NHTSA  witnessed  in  the  ambulance 
recall  have  not  been  evident  in 
subsequent  enforcement  actions 
involving  multistage  vehicles.  For 
example,  several  motorhome 
manufacturers  determined  in  April  1991 
that  a  safety-related  defect  existed  in 
certain  of  their  1978  through  1986 
model  year  micro-mini  motorhomes 
built  on  chassis  manufactured  by  Toyota 
Motor  Corpmetion  with  semi-floating 
axles  that  were  modified  through  the 
addition  of  "aftermarket”  dual  rear 
wheels.  Although  some  of  the  affected 
mtRorhome  manufacturers  originally 
suggested  that  Toyota  should 
responsible  for  tlm  recall,  they 
eventually  recognized  that  under  the 
Act.  the  ^al  stage  manufacturer  had 
the  responsibility  to  conduct  the 
notification  and  remedy  campaign.  Hie 
motorhome  manufacturers  ultimately 
instituted  their  campaigns  to  recall 
these  vehicles  after  Toyota  agreed  to 
supply  them,  at  a  reduced  price,  with 
full-floating  axles  equipped  with 
factory-installed  dual  rear  wheels  to 
replace  the  defective  equipment.  In  a 
more  recent  action,  Navistar 
International  Corporation  agreed  to 
recall  185,177  school  buses  that  failed  to 
comply  with  Federal  Motor  Vehicle 
Safety  Standard  No.  301,  Fuel  System 
Integrity,  despite  the  fact  that,  as  the 
chassis  manufacturer,  it  did  not  have 
the  legal  responsibility  imder  the  Act  to 
do  so. 

G.  NHTSA’s  Existing  Regulations  on 
Multistage  Vehicles  Permit  Recall 
Responsibility  To  Be  Assumed  by  Any 
Manufacturer 

NHTSA’s  existing  regulations 
covering  vehicles  manufactured  in  two 
or  more  stages  do  not  mandate  that 
responsibility  for  defects  and 
noncompliances  be  borne  exclusively  by 
final  stage  manufacturers,  but  instead 
permit  such  responsibility  to  be 
assumed  by  any  other  manufacturer  in 
the  production  chain.  This  is  reflected 
in  49  CFR  568.7,  which  specifies 
requirements  for  incomplete  or 
intermediate  stage  vehicle 
manufacturers  who  assume  legal 
responsibility  for  all  duties  and 
liabilities  imposed  on  manufacturers 
under  the  Act.  Additionally,  49  CFR 
573.3(c)  specifies  tliat  in  the  case  of  a 
defect  or  noncompiiance  determined  to 
exist  in  a  vehicle  manufactxired  in  two 
or  more  stages,  compliance  with  agency 
notification  and  reporting  requirements 
by  any  manufacturer  in  the  production 
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chain  shall  be  considered  compliance 
by  all  such  manufacturers.  These 
regulations  emphasize  the  fact  that 
NHTSA  is  not  concerned  with  which 
manufacturer  in  the  production  chain 
assumes  responsibility  for  recalling  a 
vehicle  built  in  two  or  more  stages,  so 
long  as  there  is  a  manufacturer  who 
does  so. 

H.  Means  Available  for  Final  Stage 
Manufacturer  To  Avoid  Recall 
Responsibility 

The  fact  that  an  incomplete  vehicle 
manufacturer  is  not  obligated  by  Federal 
law  to  conduct  a  recall  unless  it  agrees 
to  assume  responsibility  to  do  so  does 
not  place,  in  NHTSA’s  estimation,  an 
insurmountable  burden  on  the  final 
stage  manufacturer.  In  negotiating  the 
purchase  of  incomplete  vehicles,  the 
final  stage  manufacturer  can  seek  to 
have  the  incomplete  vehicle 
manufacturer  assume  contractual 
responsibility  for  any  defects  and 
noncompliances  inherent  in  the 
incomplete  vehicle.  Even  in  the  absence 
of  such  contractual  provisions,  if  the 
completed  vehicles  appear  to  contain  a 
defect  or  noncompliance  that  was 
inherent  in  the  incomplete  vehicle,  the 
two  manufacturers  could  enter  into  an 
agreement  under  which  the  incomplete 
vehicle  manufacturer  would  take 
responsibility  for  the  recall  campaign 
(as  was  done  in  the  Navistar  school  bus 
recall  noted  above).  Moreover,  even  if 
the  incomplete  vehicle  manufacturer 
were  to  refuse  to  assume  such 
responsibility,  the  final  stage 
manufacturer  would  not  be  left  without 
recourse.  If  the  defect  or  noncompliance 
was  in  fact  caused  by  the  incomplete 
vehicle  manufacturer,  the  final  stage 
manufacturer  would  most  likely  be  able 
to  obtain  reimbursement  fi-om  the 
incomplete  vehicle  manufacturer  for 
any  losses  it  incurred  in  conducting  the 
recall  campaign  (including  direct 
expenses  and  other  possible  damages) 
under  state  commercial  law. 

I.  Leaving  Recall  Responsibility  With 
the  Final  Stage  Manufacturer  Furthers 
Important  Policy  Objectives 

NHTSA  recognizes  that  in  many  cases 
the  incomplete  vehicle  manufacturer 
will  be  in  the  best  position  to  identify 
a  remedy  for  a  defect  or  noncompliance. 
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and  may  have  a  more  extensive  dealer 
network  at  which  the  remedy  may  be 
obtained.  However,  the  agency  has 
concluded  that  the  better  policy  is  to 
leave  recall  responsibility  with  the  final 
stage  manufacturer  in  circumstances 
where  the  incomplete  or  intermediate 
stage  vehicle  manufacturer  refuses  to 
assume  such  responsibility.  The  final 
stage  manufacturer  is  the  party  who 
selects  the  components,  assemblies,  and 
systems  that  are  incorporated  into  the 
vehicle  as  finally  manufactured. 
Additionally,  the  final  stage 
manufacturer  is  most  likely  to  be  able  to 
identify  owners  from  sales  and  warranty 
records,  as  well  as  state  registration 
records,  which  may  not  be  available  to 
incomplete  or  intermediate  stage  vehicle 
manufacturers. 

Leaving  recall  responsibility  with  the 
final  stage  manufacturer  if  it  is  not 
assumed  by  any  other  manufacturer  in 
the  production  chain  also  provides  a 
degree  of  certainty  that  is  essential  for 
assuring  that  defects  and 
noncompliances  are  remedied  as 
promptly  as  possible.  This  avoids  delays 
that  could  have  safety  repercussions  if 
the  various  manufacturers  in  the 
production  chain  were  to  engage  in 
extended  arguments  over  which  one  is 
responsible  for  the  defect  or 
noncompliance  that  necessitates  the 
recall  campaign. 

J.  Vehicle  Alterers 

The  NTEA  petition  also  proposed  that 
the  definition  of  replacement  equipment 
in  49  CFR  579.4(b)  be  broadened  to 
include  motor  vehicle  equipment  that  is 
added,  physically  altered,  or  directly 
affected  by  an  alteration  that  had  not 
been  expressly  authorized  by  the 
manufacturer  of  a  previously  completed 
vehicle.  In  such  a  situation,  the  alterer 
would  be  considered  a  manufacturer  of 
replacement  equipment,  and,  under 
sections  151  and  152  of  the  Safety  Act, 
15  U.S.C.  1411  and  1412,  bo  responsible 
for  defects  or  noncompliance  in  that 
equipment.  The  petition  further 
specified  that  the  manufacturer  of  the 
previously  completed  vehicle  that 
receives  the  alteration  would  continue 
to  be  regarded  as  the  motor  vehicle 
manufacturer  and  retain  responsibility 
for  any  defect  or  noncompliance  present 
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in  the  vehicle  before  alteration  or 
introduced  through  alterations 
performed  with  that  manufacturer’s 
express  authorization. 

NHTSA’s  existing  regulations  on 
vehicles  manufactured  in  two  or  more 
stages  (49  CFR  part  568)  impose  certain 
requirements  on  persons  who  alter 
certified  vehicles.  Section  568.8  of  those 
regulations  provides  that 

[a]  person  who  alters  a  vehicle  that  has 
been  previously  certified  •  •  •  other  than  by 
the  addition,  substitution,  or  removal  of 
readily  attachable  components  such  as 
mirrors  or  tire  or  rim  assemblies,  or  minor 
finishing  operations  such  as  painting,  or  who 
alters  a  vehicle  in  such  a  manner  that  its 
stated  weight  ratings  are  no  longer  valid, 
before  the  first  purchase  of  the  vehicle  in 
good  faith  for  purposes  other  than  resale, 
shall  ascertain  that  the  vehicle  as  altered 
conforms  to  the  standards  which  are  affected 
by  the  alteration  and  are  in  effect  on  the 
original  date  of  manufacture  of  the  vehicle, 
the  date  of  final  completion,  or  a  date 
between  those  two  dates.  That  person  shall 
certify  the  vehicle  in  accordance  with  §  567.7 
of  this  chapter. 

NHTSA’s  vehicle  certification 
regulations  at  49  CFR  567.7  provide  that 
a  person  who  alters  previously  certified 
vehicle  shall  allow  the  original 
certification  label  to  remain  on  the 
vehicle  and  shall  affix  an  additional 
label  that  specifies  that  the  vehicle,  as 
altered,  conforms  to  all  applicable 
Federal  motor  vehicle  safety  standards 
affected  by  the  alteration. 

In  light  of  these  requirements,  before 
it  received  the  NTEA  petition,  NHTSA 
had  issued  interpretations  stating  that 
an  alterer  is  considered  a 
"manufacturer”  for  the  purposes  of  the 
Act,  and  is  responsible  for  die 
notification  and  remedy  of  defects  and 
noncompliances  caused  by  the 
alteration.  The  agency  has  consequently 
concluded  that  there  is  no  need  for  the 
proposed  NTEA  amendment  to  49  CFR 
579.4(h)  concerning  vehicle  alterations. 

Authority:  15  U.S.C.  1392, 1407,  and  1411- 
1420;  delegations  of  authority  at  49  CFR  1.50 
and  501.8(f). 

Issued  on  July  22, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  93-17977  Filed  7-27-93;  8:45  am) 
BILUNO  CODE  4910-6a-M 
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ACTION 

Foster  Grandparent  Program  and 
Senior  Companion  Program,  Income 
Eiigibiiity  Leveia 

AGENCY:  ACTION. 


ACTION:  1993  SSI-adjusted  income 
eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 


SUMMARY:  This  notice  adjusts  the  1993 
income  eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs  published  in  58  FR  13735, 
March  15, 1993. 

This  adjustment  is  based  on  the  1993 
state  supplementations  to  Supplemental 
Security  Income  (SSI)  disseminated  by 
the  Social  Security  Administration  in 
April  1993.  The  revised  income 
eligibility  level  for  each  state  adopts  the 
hi^er  amount  of  either:  (a)  125%  of  the 


Department  of  Health  and  Human 
Services  (DHHS)  Poverty  Income 
Guidelines,  or  (b)  100%  of  the  DHHS 
Guidelines  plus  the  current  amount  of 
each  state  supplementation  to  SSI. 
Amounts  are  rounded  to  the  next 
highest  multiple  of  $5.00. 

Persons  whose  income  met  the 
eligibility  levels  published  on  March  15. 
1993,  shall  remain  eligible  under  the 
conditions  provided  in  current  policy. 
The  adjusted  eligibility  levels  in  this 
notice  shall  apply  to  persons  enrolling 
in  the  Programs  on  or  after  its  effective 
date. 


Schedules  of  Income  Eligibility  Level:  Foster  Grandparent  and  Senior  Companion  Programs 

[For  the  foHovwng  SSI-Adjusted  States] 


States 

Household  units  of 

One 

Two 

Three 

Four 

Five 

Six 

Seven 

Eight 

Alaska  . 

$13,190 

$18,310 

$21,390 

$24,470 

$27,550 

$30,630 

$33,975 

$37,825 

California . 

10,020 

16,920 

19,380 

21,840 

24,300 

26,760 

29,220 

31,680 

Cotorado  . 

8,715 

13,310 

15,770 

18,230 

21,015 

24,090 

27,165 

30,240 

Connecticut . 

10,730 

14,735 

17,195 

19,655 

22,115 

24,575 

27,165 

30,240 

Massachusetts . 

8,715 

11,855 

14.865 

17,940 

21,015 

24,090 

27,165 

30,240 

(For  household  units  with  more  than  eight  members,  add  $3,650  in  Alaska,  add  $2,460  in  California,  and  add  $3,075  in  Connecticut,  Colorado 
and  Massachusetts  for  each  additional  member.) 


The  following  income  eligibility 
levels  reflecting  125%  of  the  DHHS 
Poverty  Income  Guidelines  were 
published  in  the  March  15, 1993, 
Federal  Register.  They  remain  in  effect 
for  all  states,  the  District  of  Columbia, 
Puerto  Rico,  and  the  Virgin  Islands, 
with  the  exception  of  the  SSI-adjusted 
states  shown  above. 


States 

Household  units  of 

One 

Two 

Three 

All  . 

Hawaii  . 

$3,715 

10,050 

$11,790 

13,575 

$14,865 

17,100 

(For  household  units  with  more  than  three 
members,  add  $3,075  in  “AIT  states  and 
$3,525  in  Hawaii  for  each  additional  member.) 


EFFECTIVE  DATE:  July  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rey  Tejada,  Program  Officer,  Foster 
Grandparent  Program.  1100  Vermont 
Avenue.  NW.,  Washington,  DC  20525  or 
telephone  (202)  606—4849;  or  Douglas  S. 
Hill,  Acting  Program  Officer.  Senior 


Companion  Program,  1100  Vermont 
Avenue,  NW.,  Washington,  DC  20525  or 
telephone  (202)  606-4851. 

SUPPLEMENTARY  WFORMATION:  ACTION 
programs  are  authorized  pursuant  to 
sections  211  and  213  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended.  Public  Law  93-113,  87  Stat. 
394.  The  income  eligibility  levels  are 
determined  by  the  currently  applicable 
guidelines  published  by  DHHS  pursuant 
to  sections  652  and  673  (2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  requires  poverty  guidelines 
to  be  adjusted  for  Consumer  Price  Index 
changes. 

Signed  at  Washington,  DC,  this  16th  day  of 
July,  1993. 

G.  Gary  Kowaiczyk, 

Acting  Director. 

[FR  Doc.  93-17923  Filed  7-27-93;  8:45  am) 
BiLUNO  CODE  (osa-as-u 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking;  Public 
Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  the 
meeting  of  the  Committee  on 
Rulem^ng  of  the  Administrative 
Conference  of  the  United  States.  The 
Committee  will  meet  to  further  discuss 
a  draft  recommendation  on  improving 
the  environment  of  agency  rulemaking. 
OATES:  Wednesday,  August  4, 1993  at  9 
a.m. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street,  NW.,  suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  L.  Jessar,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  suite 
500,  Washington.  DC  20037.  Telephone: 
(202)  254-7020. 

SUPPLEMENTARY  INFORMATION: 
Attendance  at  the  committee  meeting  is 
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open  to  the  interested  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

Dated:  July  23, 1993. 

Michael  W.  Bowen, 

Deputy  Research  Director. 

(FR  Doc.  93-18129  Filed  7-27-93;  8:45  am) 
BtCUNQ  CODE  eilO-OI-W 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Reversion  of  Land  from  the 
Jurisdiction  of  the  USDA,  Forest. 
Service  to  the  Tennessee  Valley 
Authority 

agency:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  In  1940  the  Tennessee  Valley 
Authority  (TVA)  transferred  to  the 
Forest  Service  administrative 
jurisdiction  over  certain  lands  the  TVA 
had  acquired  for  various  reservoir 
projects.  Some  of  these  lands  on  Lake 
Blue  Ridge  became  part  of  the 
Chattahoochee  National  Forest  in 
Georgia.  Under  the  terms  of  the  1940 
agreement  between  the  TVA  and  the 
Forest  Service,  notice  is  hereby  given  of 
the  reversion  of  administrative 
jurisdiction  over  these  lands  back  to  the 
TVA.  The  subject  lands  are  described  in 
appendix  A  set  out  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  lands  will  revert  to 
TVA  jurisdiction  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  notice  should  be 
addressed  to  David  M.  Sherman,  Lands 
Staff.  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20009-6090, 
(202)  205-1362. 

SUPPLEMENTARY  INFORMATION:  On  August 
12, 1940,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  and  the 
Tennessee  Valley  Authority  executed  an 
Agreement  of  Transfer  of  land  from  the 
Tennessee  Valley  Authority  to  the 
Forest  Service.  Notice  of  the  agreement 
was  published  in  the  Federal  Register 
on  November  16, 1940,  (5  FR  4512).  By 
this  Agreement  the  Tennessee  Valley 
Authority  transferred  administrative 
jurisdiction  over  certain  lands  acquired 
by  the  TVA  pursuant  to  the  Act  of  May 


18, 1933  (16  U.S.C.  831,  et  seq.)  to  the 
Department  of  Agriculture.  These  lands 
were  included  in  the  Chattahoochee 
National  Forest  by  President  Franklin  D. 
Roosevelt  On  November  15, 1940,  acting 
pursuant  to  section  24  of  the  Act  of 
March  3, 1891  (16  U.S.C.  471)  which 
authorized  the  creation  of  forest  reserves 
for  watershed  protection.  Notice  of  the 
Presidential  action  was  published  in  the 
Federal  Register  on  November  16, 1940 
along  with  the  transfer  agreement  (5  FR 
4515),  which  states  in  part  that: 

The  assignment  and  transfer  to  Department 
(of  Agriculture)  of  the  right  of  possession  and 
all  other  right,  title,  or  interest  to  the  above- 
described  property  now  possessed  by  the 
Tennessee  Valley  Authority  shall  be  effective 
so  long  as  said  property  is  administered  and 
operated  as  a  p^  of  the  national  forest  to 
provide  a  maximum  of  watershed  protection 
and  subject  to  the  terms  and  conditions 
herein  contained;  and  in  the  event  said 
property  shall  at  any  time  cease  so  to  be 
administered  then  the  right  of  possession  and 
all  other  right,  title,  and  interest  herein 
assigned  and  transferred  by  the  Tennessee 
Valley  Authority  shall  thereupon  revert  to 
and  b^ome  the  property  of  the  Tennessee 
Valley  Authority  automatically  and  without 
the  necessity  for  the  institution  by  it  of  any 
legal  proceedings  therefor  whatsoever.  5  FR 
4514. 

Some  of  the  lands  transferred  to  the 
Department  of  Agriculture  for 
administration  under  the  1940 
Agreement  are  narrow  strips  of  land, 
usually  less  than  100  feet  in  width, 
which  constitute  a  portion  of  the  shores 
of  the  reservoirs.  Overall  land  and  water 
management  of  the  reservoir  areas  has 
been  complicated  by  the  tripartite 
jurisdiction  of  the  Forest  Service,  the 
Corps  of  Engineers  and  the  TVA.  The 
TVA  has  managed  the  water  for 
hydroelectric  power  and  flood  control, 
and  some  upland  areas.  The  Forest 
Service  has  managed  the  narrow 
riparian  strips  constituting  the  shores  of 
the  reservoirs.  The  Corps  of  Engineers 
has  had  jurisdiction  over  any  structures 
permitted  in  these  navigable  waters. 

This  present  inefficient  pattern  of  land 
administration  does  not  provide  for  “a 
maximum  of  watershed  protection,”  as 
required  in  the  1940  Agreement,  nor  can 
the  riparian  lands  be  effectively 
administered  or  operated  as  part  of  the 
National  Forest.  Therefore,  the 
reversionary  terms  of  the  1940 
Agreement  previously  cited  are  hereby 
effected  with  respect  to  certain  lands, 
specifically  described  in  apnendix  A. 

Management  of  the  described  riparian 
lands  will  be  improved  by  the  reversion 
of  the  administrative  jurisdiction  over 
the  lands  to  the  TVA.  Reversion  will 
also  make  it  more  convenient  for 
adjacent  property  owners  who  must 
now  deal  with  multiple  agencies  in 


order  to  obtain  permits.  The  Forest 
Service  has  requested  of  the  TVA  that 
any  and  all  permittees  occupying 
reverted  lands  under  any  authorization 
issued  by  the  Forest  Service  will  not 
have  their  occupancy  unreasonably 
interrupted  by  the  assumption  of 
jurisdiction  over  the  subject  lands  by 
the  TVA.  TTie  Forest  Service  will  work 
with  the  TVA  to  ensure  the  continuation 
of  existing  uses  on  the  reverted  lands 
until  expiration  of  Forest  Service 
permits.  Subsequent  authorizations  of 
uses  on  the  reverted  land  will  be  at  the 
discretion  of  the  TVA. 

Effective  January  1, 1994, 
administrative  jurisdiction  over  the 
lands  identified  in  appendix  A  is  hereby 
reverted  to  the  TVA,  without 
consideration  of  any  kind,  and  the 
administrative  jurisdiction  of  the 
Secretary  of  Agriculture  is  thereby 
terminated.  The  Forest  Service  is 
providing  written  notice  to  all  persons 
or  entities  possessing  Forest  Service 
permits  or  other  special  use 
authorizations  on  the  lands  reverting  to 
the  TVA. 

Dated:  July  15, 1993. 

Marvin  Meier, 

Acting  Regional  Forester. 

Appendix  A 

All  acreages  recited  herein  are 
approximate. 

All  those  parcels  of  land  lying  on  the 
waters  of  Blue  Ridge  Lake  in  Districts  7  and 
8,  Section  1,  and  Districts  7  and  8,  Section 
2,  Fannin  County,  Georgia  being  all  or  part 
of  certain  of  those  tracts  describe  by 
Contract  TV  56798  as  conveyed  from  the 
Tennessee  Valley  Authority  to  the  Forest 
Service,  Department  of  Agriculture  by 
Presidential  Proclamation  dated  August  12, 
1940  and  described  as  follows: 

BRR-9  Wm.  Garren,  12.35  acres. 

BRR-10  R.C.  Miller,  33.73  acres. 

BRR-13  Mollie  E.  Prince — 9.4  acres  being 
that  part  of  said  tract  that  lies  north  of 
the  Morganton  Point  Boat  Ramp. 

BRR-14  M.C.  Smith,  et  al.,  3.82  acres. 
BRR-23  W.H.  Collins — 25  acres  being  the 
parts  of  said  tract  in  Land  Lot  323 
District  8,  Section  1  which  lie  between 
the  1690  and  1700  contour  and  between 
the  1690  and  1700  contour  plus  150 
horizontal  feet,  and  which  are  not 
adjacent  to  other  lands  administered  by 
the  Forest  Service. 

BRR-24  W.D.  Crawford,  3.22  acres. 

BRR-26  Wade  Allen — 9.21  acres  being  that 
part  of  said  tract  which  lies  between  the 
1690  contour  and  the  east  line  of  Land 
Lot  305,  District  8,  Section  2. 

BRR-30  Wm.  B.  Lovingood— 4  acres  being 
all  the  islands. 

BRR-32  C.L.  McClure,  3  acres  being  all  of 
said  tract  that  lies  between  the  1690  and 
1700  contour  in  Land  Lot  311,  District  8, 
Section  2. 

BRR-36  Starkey  Flythee,  0.3  acre. 
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BRR-37  S.R  Green — 36.8  acres  being  all 
the  islands  plus  all  parts  of  said  tract  that 
lie  between  the  1690  and  1700  contour 
and  between  the  1690  and  1700  contour 
plus  ISO  horizontal  feet,  and  which  are 
not  adjacent  to  other  lands  administered 
by  the  Forest  Service. 

BRR-39  Mrs.  Mattie  Freeman — 1.0  acre 
being  all  of  said  tract  that  lies  north  of 
the  Morganton  Point  Boat  Ramp. 

BRR-40  M.J.  Jones — 10.1  acres  being  all  the 
islands  and  that  part  of  said  tract  in  Land 
Lot  17,  District  7,  Section  2  that  lies  west 
of  the  Antioch  Cemetery. 

BRRy45  W.D.  Crawford,  0.67  acre. 

BRR^9  T.L.  Ray,  4.45  acres. 

BRR-68  Willis  Wright — 0.55  acre  being  all 
the  islands. 

BRR-76  M.J.  Green.  0.3  acre. 

BRR-80  A.L  Farmer,  0.10  acre. 

Total  158.0  acres. 

The  above  listed  lands  are  more 
particularly  delineated  on  maps  which  are  on 
file  with  both  the  Tennessee  Valley  Authority 
and  the  United  States  Department  of 
Agriculture,  Forest  Service. 

|FR  Doc.  93-17945  Filed  7-27-93;  8:45  amj 
BiUJNO  cooe  3410-11-M 


Newberry  National  Volcanic  Monument 
Advisory  Council  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Coimcil  Meeting. 


SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  August  26  and  27, 1993  at 
the  Bend/Fort  Rock  Ranger  District, 

1230  NE  3rd  Street  in  Bend,  Oregon. 

The  meetings  will  begin  at  9  am  and 
continue  until  4  p.m.  each  day.  Agenda 
items  to  be  covered  include:  A  tour  of 
the  Monument  and  adjacent  areas  to 
better  understand  the  role  of  fire  in  this 
ecosystem,  review  of  alternatives  for  the 
management  plan,  and  staff  reports  on 
the  summer  season. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  Distri^  USFS,  1230 
NE  3rd,  Bend,  OR  97701,  (503)  383- 
4702  or  383-4704. 

Dated:  July  16, 1993. 

Sally  CoUina, 

Deputy  Forest  Supervisor. 

(FR  Doc.  93-17831  Filed  7-27-93;  8:45  am] 
BHOJNO  COOC 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminiatration 
[Docket  No.  930776^175] 

Foreign  Availability  Aaseasmant;  Oil 
Well  Perforatora 

AGENCY:  Office  of  Foreign  Availability, 
Bureau  of  Export  Administration, 
Commerce. 

ACTION:  Notice  of  initiation  of  an 
assessment  and  request  for  comments. 

SUMMARY:  Pursuant  to  section  5(f)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (EAA),  the  Office  of  Foreign 
Availability  (OFA)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of  oil  well 
perforators  to  all  destinations.  Oil  well 
perforators  are  controlled  under 
paragraph  (o)  of  Export  Control 
Classification  Number  (ECCN)  1C18A  of 
the  Commerce  Control  List  (15  CFR 
799.1,  Supp.  1).  OFA  is  seeking  public 
comments  on  the  foreign  availability  of 
these  items  worldwide. 

DATES:  The  period  for  submission  of 
information  will  close  August  27, 1993. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availability  assessment  to; 
Steven  C.  Goldman.  Director,  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  room  1087, 14th  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration’s  Freedom  of 
Information  Record  Inspection  Facility, 
room  4525,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Rolfe,  Office  of  Foreign  Availability, 
Department  of  Commerce,  Washington. 
D.C.  20230,  Telephone:  (202)  482-5953. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  5(f)  and  5(h)  of  the  EAA,  OFA 
assesses  the  foreign  availability  of  goods 
and  technology  whose  export  is 
controlled  for  national  security  reasons. 
Part  791  of  the  Export  Administration 
Regulations  (EAR)  (15  CFR  part  730  et 
seq.)  establishes  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  goods  and  technology. 
OFA  is  publishing  this  notice  pursuant 
to  sections  5(f)(3)  and  5(f)(9)  of  the  EAA. 

On  June  21. 1993,  OFA  accepted  a 
foreign  availability  submission  pursuant 
to  section  5(f)  of  the  EAA  relating  to  the 
decontrol  of  oil  well  perforators  to  all 
destinations.  These  items  are  controlled 
for  national  security  reasons  under 


paragraph  (o)  of  ECCN  1C18A  of  the 
Commerce  Control  List  (CCL)  (15  CFR 
799.1,  Supp.  1):  “Items  on  the 
International  Munitions  List.’’ 

The  oil  well  industry  uses  oil  well 
perforators  to  open  up  holes  in  the  rock 
wall  surrounding  a  drill  shaft  to  allow 
oil  to  flow  up  and  out  of  a  well.  These 
small  devices  typically  have  an  outer 
case  of  steel,  an  interior  shaped  like  a 
cone  that  is  lined  with  a  small  amount 
of  explosive  (usually  military  explosives 
such  as  RDX,  HMX,  HNS,  etc.),  and  a 
second  lining  of  metal  (often  copper). 

By  using  these  explosives,  oil  well 
perforators  can  tolerate  the  high 
temperatures  encountered  in 
underground  wells. 

Upon  acceptance  of  the  submission, 
OFA  initiated  a  foreign  availability 
assessment  of  the  item.  By  November 
21, 1993,  consistent  with  the 
requirements  of  the  EAA,  the 
Department  intends  to  submit  for 
publication  in  the  Federal  Register  its 
determination  of  the  foreign  availability 
of  the  item. 

To  assist  OFA  in  assessing  such 
foreign  availability,  any  person  may 
submit  relevant  information  to  OFA  at 
the  above  address. 

The  following  information  would  be 
especially  useful: 

— Product  names  and  model 
designations  of  the  U.S.  and  non-U.S. 
items; 

— ^Names  and  locations  of  non-U.S. 
sources; 

— Key  performance  elements,  attributes, 
and  characteristics  of  the  items  on 
which  quality  comparisons  may  be 
made; 

— ^Non-U.S.  sources’  production 
quantities  and/or  sales  of  any 
allegedly  comparable  item; 

— An  estimate  of  market  demand  and 
the  potential  economic  impact  of  the 
control  on  the  U.S.  item; 

— ^Extent  to  which  any  allegedly 
comparable  item  is  based  on  U.S. 
technology; 

— ^Product  names,  model  designations, 
and  value  of  U.S.  controlled  parts  and 
components  incorporated  in  any 
allegedly  comparable  item;  and 
— Information  supporting  the 
proposition  that  the  foreign  item  is  in 
fact  available  to  the  coimtry  or 
countries  for  which  foreign 
availability  is  alleged. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to;  Foreign  manufacturers’ 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  from 
reputable  trade  publications; 
photographs;  and  depositions  based 
upon  eyewitness  accounts.  Supplement 


40408 


FadermI  Register  /  Vol.  SB,  Na  143  /  Wednesday,  July  28,  1993  /  Notices 


No.  1  to  part  7S1  of  the  EAR  provides 
additional  examplet  of  svideiu»  diet 
would  be  helpful  to  the  investigatian. 

OFA  will  also  acxept  comments  or 
information  accorapuued  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  TIm 
information  for  which  confideertial 
treatment  is  requested  should  be 
submitted  to  OFA  separately  from  any 
non-confidential  information.  The  tf^  of 
each  page  should  be  marked  with  the 
term  ‘‘CooEdantial  Information." 
Confidential  submissions  must  include 
a  statement  from  the  submitter  that  the 
material  is  commercial  or  financial 
information  which  the  submitter  does 
not  customarily  release  to  the  public.  If 
OFA  will  not  accept  the  submission  in 
confidence,  it  will  return  it  A  non- 
confidential  summary  must  accompany 
such  submissions  of  confidential 
information.  OFA  will  make  the 
summary  available  for  public 
inspection. 

Regardless  of  whether  the  submitter 
has  requested  confidential  treatment. 
OFA  will  maintain  the  confidentiality  of 
any  information  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C  522).  This  may  include 
communications  from  agencies  of  the 
United  States  Government  and  foreign 
governments  whkdi  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

All  other.infiormaCion  received  in 
response  to  this  notice  will  be  a  matter 
of  public  record  mad  will  be  avaitaMe 
for  public  iaspactioB  and  copying,  bi 
the  interest  of  accuracy  and 
completeness,  the  Department  requires 
written  comments.  Oral  comments  most 
be  followed  by  written  naemoranda. 
which  also  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
review  and  copying 
The  public  reoxd  of  infonnaikm 
received  in  respaase  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration’s  Freedom  of 
Infornaatioo  Records  Inspection  Facility, 
room  4525,  Departmmit  of  Commerce, 
14th  Street  and  Pennsylvania  Avmue 
NW.,  Washington,  DC  20230.  Records 
in  this  facility,  including  written  public 
comments  and  meraocai^ 
summarizing  the  substance  of  oral 
commimicatioBs.  aaay  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  fe^ty  may  be 
obtain^  from  Margaret  Cornejo,  Bureau 
of  Export  Administration,  Fre^om  of 
Information  Officer,  at  the  above 
nddress  or  by  calling  (202)  48Z-5653. 


Due  to  the  strict  statutory  tiaie 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  urill 
close  August  27. 1993.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  commmt  period 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible, 
but  its  consideration  cannot  be  assured. 
Accordingly,  the  Depertment 
encourages  persons  who  wish  to 
provide  information  related  to  this 
foreign  availability  submission  to  do  so 
at  the  earliest  possible  time  to  permit 
the  Department  the  fullest  consideration 
of  the  information. 

Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administratiom. 

(FR  Doc.  93-17992  Filad  7-27-93;  8:45  am] 
BuiiNa  CODE  ssio-or-a 


National  Ocaantc  and  Atmospheric 
Administration 

Marine  ManMuais 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Cqmmerce. 
ACnON:  Racaipt  of  applications  to 
modify  Pwmits  No.  858  (P545)  and  801 
(P420C). 

SUMINARY:  Notice  is  hereby  given  that 
James  R.  Gilbert,  Ph.D.  Professor, 
Wildlife  Department,  University  of 
Maine,  Orono,  ME  04469-5755  aiui  J. 
Ward  Testa,  Ph.D.  and  Michael 
Castellini,  Ph.D.,  Institute  of  Marine 
Science,  University  of  Alaska  99775- 
1080,  have  requested  a  modification  to 
their  Permits  No.  858  and  801, 
resp^tively. 

DATES:  Written  comments  must  be 
received  on  or  before  August  27, 1993. 
ADDRESSES:  The  modification  request 
and  related  docuirmnts  are  available 
upon  written  request  or  by  appointment 
in  the  Permits  Division,  Office  of 
Protected  Resources,  N^S,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
MD  20901  (301/713-2289); 

(P545) — ^Director.  Northeast  Region. 
NKQ^,  One  Blackburn  Drive, 
Gloucester,  Massachusetts  01930 
(508/281-9200);  and 
(P420C) — Director.  Alaska  Re^on, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802  (907/586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  modification 
requests  should  be  sifomitted  to  the 
Assistant  Administrator  for  Fisheries, 
NMFS,  NOAA.  U.S.  Department  of 
Commerce,  1335  East* West  Hwy.,  suite 


7324,  Silver  Spring,  MD  20901  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  haaring 
should  set  forth  the  specific  reasons 
why  a  hearing  on  these  pwticular 
requests  would  be  appropriate. 
SUPPLEMENTARY  INFORMATION:  The 
subject  mfxlifications  to  Permit  Na  858 
issued  on  July  6. 1993,  and  Permit  No. 

801  issued  on  October  16. 1992  (57  FR 
48512)  are  requested  under  the 
authority  of  tlie  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  provisions 
of  §  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 
Permit  No.  858  authorizes  Dr.  James  R. 
Gilbert  to  conduct  population  census  cm 
an  imspecified  numbw  of  harbor  seals 
{Phoca  vitulina]  on  cmastal  ledges  in 
New  England  from  Isle  of  Shoals  north 
to  the  Canadian  border  using  a  fixed- 
wing  airen-aft. 

The  Permittee  requests  a  modification 
of  the  Permit  to  include  gray  seals  in  his 
survey  design  for  determining 
populeticm  estimates  since  gray  seels  are 
sometimes  found  in  the  study  area. 
Permit  No.  801  authorizes  J.  Ward  Testa, 
Ph.D.  and  Michael  Castellini,  Ph.D.  to 
take  up  to  1200  Weddell  seals 
[Leptonychotes  weddellij  of  which  550 
may  be  pups,  400  may  be  adult  females 
and  250  may  be  adult  males,  and  up  to 
30  eadi  of  crabeater  seal  (Lobodem 
carcinophagfis}^  lec^perd  seal  [Hydrurga 
leptonyx],  Ross  seal  [Ommatophoca 
rossiH,  southern  elephant  seal 
[Mirounga  leonina],  and  Antarctic  fur 
seal  [Arctocephalus  gazella),  may  be 
captured,  physfoally  restrained  cmd 
taggpd  annu^ly  with  plastic  c:attle  ear 
tags;  up  to  2000  Wedciell  seals  may  be 
harass^  annually  during  research 
activities,  approacdied  iqi  to  10  times  to 
read  tags,  and  during  groimd  censuses; 
and  Mood  samples  and  salvaged  parts 
from  the  species  authorized  ffiat  were 
found  dead  from  natural  causes  may  be 
obtained  and  imported. 

The  Permit  Holders  request  a 
modification  to  expand  the  research 
protocol  on  animals  already  authorized 
(no  increase  in  tlie  take  authority  is 
requested).  Of  the  1200  Weddell  seals 
authorized,  it  is  requested  that:  (1)  650 
adults  be  tagged  with  subcutaneous 
transponders  of  which  20  may  have 
satellite  tags  (SLTDRs)  attacli^  to  their 
pelage,  20  may  be  injected  with 
oxytocin  (intramuscularly)  to  extract 
milk  up  to  three  times,  and  50  may  have 
a  vibrissa  clipped,  a  claw  marked  and 
pulled,  and  up  to  3  blubb«' biopsies 
taken;  (2)  30  pups  may  have  one  vibrissa 
clipped  once,  a  claw  marked  once  (not 
pulled)  and  blubber  biopsies  taken  up  to 
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3  times,  300  pups  may  be  weighed, 
blood  sampled  and  have  body  fat 
determined  once,  and  40  pups  may  be 
captured,  tagged  and  released  up  to  2- 
3  times;  (3)  30  each  of  crabeater, 
leopard,  Ross,  and  Southern  elephant 
seals  may  be  weighed,  blood  sampled, 
have  a  vibrissa  clipped,  a  claw  pulled, 
and  a  blubber  biopsy  sample  taken. 
Unused  samples  will  be  curated  at  the 
University  of  Alaska  Museum. 

Dated:  July  22, 1993. 

Herbert  W.  Kaufinen, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  93-17947  Filed  7-27-93;  8.45  am] 
BIUJNO  CODE  3610-2S-II 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards 
Membership 

AGENCY:  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs),  DOD. 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Bocuds  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  16, 1993. 
ADDRESS:  U.S.  Army  Senior  Executive 
Service,  Office  of  the  Assistant  Secretary 
of  the  Army  (Manpower  and  Reserve 
Affairs),  SAMR-CPP(SES),  111  Army 
Pentagon,  Washington,  DC  2031CM)111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Raymos,  (703)  695-2975. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  United 
States  Code,  requires  each  agency  to 
establish,  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  performance  review 
boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
executives’  performance  by  supervisors 
and  make  recommendations  to  the 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives. 

The  members  of  the  Performance 
Review  Board  for  Army  Materiel 
Command  include:  Mr.  Edward  G. 
Elgart,  Director,  Command,  Control, 
Communications  and  Intelligence 
Acquisition  Center,  U.S.  Army 
Communications-Electronics  Command, 
Fort  Monmouth,  NJ. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-17904  Filed  7-27-93;  8.45  am) 
BtLUNQ  CODE  3710-0e-M 


Department  of  the  Navy 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Conatruction 
of  Facilitiea  for  Two  Future 
Replacement  Nimitz  Claaa  Aircraft 
Carriera  at  Naval  Air  Station  North 
Island,  San  Diego,  CA 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
facilities  for  homeporting  of  two  future 
replacement  Nimitz  Class  Aircraft 
Carriers  at  Naval  Air  Station  (NAS) 

North  Island,  San  Diego,  California. 

As  part  of  its  long-range  planning 
program,  the  Navy  is  studying  the 
feasibility  of  constructing  facilities 
needed  to  provide  homeport  and 
transient  berthing  for  as  many  as  three 
nuclear-powered  aircraft  carriers  at  NAS 
North  Island.  Today,  NAS  North  Island 
has  the  capacity  to  temporarily  support 
one  nuclear-powered  and  two 
conventionally  powered  aircraft 
carriers,  or  th^  conventionally 
powered  carriers.  The  two  carriers 
currently  homeported  at  NAS  North 
Island  are  conventionally  powered.  As 
the  Navy  changes  to  a  smaller,  more 
modem  fleet,  older  conventionally 
powered  aircraft  carriers  will  be  ’ 
decommissioned  and  replaced  with 
modem  nuclear-powered  aircraft 
carriers,  which  require  additional 
support  facilities. 

Mechanical  and  electrical  utilities, 
additional  buildings,  pier  construction, 
dredging  and  bay  fill  will  be  required  to 
support  the  proposed  berthing  plan. 

Tne  alternatives  currently  identified 
for  consideration  in  the  EIS  are  (1)  no 
action,  (2)  alternative  sediment  disposal 
sites,  (3)  alternative  pier  locations  at 
NAS  North  Island,  and  (4)  the  proposed 
action.  Environmental  issues  which  will 
be  discussed  in  the  EIS  include: 

Methods  of  dredging;  methods  of 
disposal  (bay  fill,  beach  replenishment, 
and  open  water  at  LA-S);  in-water 
constmction;  water  quality  impacts 
resulting  from  dredging  and  sediment 
disposal;  potential  impacts  to  California 
least  tern,  brown  pelican,  migratory 
waterfowl,  and  eelgrass  habitat:  and 
potential  impacts  to  local  traffic  and  air 
quality,  socioeconomics,  and  listed 
cultural  resources.  Issue  analysis  will 
include  an  evaluation  of  direct,  indirect, 
short-term,  long-term,  and  cumulative 
impacts  associated  with  the  proposed 
action.  The  decision  to  implement  the 
proposed  action  or  any  alternatives  for 


the  proposed  action  will  not  be  made 
until  the  environmental  (NEPA)  process 
is  complete. 

The  Navy  will  hold  a  public  scoping 
meeting  on  August  17, 1993,  at  7  p.m. 
in  the  ^ronado  High  School 
Auditorium.  650  D  Avenue.  Coronado, 
California.  This  meeting  will  be 
advertised  in  San  Diego  area 
newspapers. 

A  formal  presentation  will  precede 
public  testimony.  Navy  representatives 
will  bo  available  at  the  scoping  meeting 
to  receive  comments  from  the  public.  It 
is  important  that  federal,  state,  and  local 
agencies,  as  well  as  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  diuing  the 
preparation  of  the  EIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the  EIS 
should  address.  Written  statements  and/ 
or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 
August  31, 1993,  to:  Commanding 
Officer,  Southwest  Division.  Naval 
Facilities  Engineering  Command,  1220 
Pacific  Highway,  San  Diego,  California 
92132-5178,  Attn:  Code  232. 

Dated:  July  23, 1993. 

Michael  P.  Riunmel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-18005  Filed  7-27-93;  8:45  am) 
BILUNG  CODE  3S10-AE-M 


DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

[Recommendation  93-6] 

Hanford  Waste  Tanks  Characterization 
Studies 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice;  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (Board)  has  made 
a  recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  improvements  in  the  waste 
characterization  program  for  the  high 
level  waste  storage  tanks  at  the  Hanford 
Site.  The  Board  requests  public 
comments  on  this  recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
August  27, 1993. 
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ADDRESSES:  Send  oomments.  data, 
views,  or  azgM>aenU  concaraing  this 
recommendation  to:  Defense  NucleaE 
Facilities  Safety  Board.  625  Indiana 
Avemia,  NW.  Suite  700.  Washington. 

DC  20004. 

FOR  FURTHER  MFORIIATIOIt  CONTACr. 
Kenneth  M.  Pusatoii  oc  Cwole  1 
Council,  at  the  address  above  or 
telephone  (202)  208-6400. 

Dated:  fely  21, 1993. 

John  T.  Cammmf, 

Chairman. 

Hanlord  Waste  Tanks  Characteneatien 
Studies 

Dated:  July  19, 1903. 

Since  its  begiming  ahnost  four  years 
ago,  the  Bowd  has  assigned  one  of  its 
highest  priorities  to  assuruice  of  safety 
at  the  high  lave)  nuclear  waste  storage 
tanks  at  the  Hanford  Site.  The  Bowd 
addressed  two  of  its  sets  of 
recommendations  (90-3  uid  90-7)  to 
potential  hazards  associated  with  tanks 
containing  feiTOcyanide  compounds  and 
pointed  to  die  ne^  for  acrtion  in 
connection  with  tank  101-SY,  which 
periodically  vents  fiunmable  mixtures 
of  nitrous  oxide  and  hydrogen  gas.  In 
Recommendetion  90-7,  the  Board 
emphasized  the  urgent  need  for  more 
rapid  and  complete  sampling  and 
analysis  of  tank  wastes.  The  wastes  in 
the  Hanford  taidcs  differ  markedly  firom 
tank  to  tank.  Identification  of  what 
specifically  is  in  each  tank  is  essential 
and  urgent.  Without  timely 
characterization  of  the  wastes,  the 
nature  of  the  risks  assodatsd  with  the 
tanks  cannot  be  fully  assessed  and. 
where  necessary,  mitigated.  Further, 
until  the  characteristics  of  the  wastes 
are  known,  final  methods  for  tank  waste 
monitoring,  retrieval,  transport,  and 
treatment  cannot  be  realistically 
established. 

The  Board  has  rejieatedly  expressed 
its  dismay  at  the  contiiiued  slow  rate  of 
conduct  of  this  characterization  program 
and  has  urged  a  greater  rate  of  progress. 
At  last  count  only  22  of  the  177  tanks 
on  the  site  have  been  sampled.  Only 
four  of  those  sampled  were  among  the 
54  tanks  on  the  watch  list  of  tanks  that 
generate  the  greatest  safety  concerns. 

The  number  of  samples  per  tank 
continues  to  be  insufficient  to  provide 
adequate  characterization  of  the  full 
tank.  While  the  published  sdiedules  for 
sampling  and  analysis  promise 
improvement  they  seem  optimistic 
when  viewed  against  the  record  to  date. 
They  appear  to  present  wishes  rather 
than  anticipated  activities. 

Two  sets  of  problems  appear  to  be 
principal  confributors  to  tito  slow  pace 
of  characterization  of  the  contents  of  the 


tanks.  The  first  is  a  compkec  of  factors 
acting  to  impede  access  to  the  interiors 
of  the  tanks  and  extractten  of  samples 
of  their  contents.  The  seomMi  is  tim 
exhaxistive  set  of  measuraments  made 
on  each  sample,  along  with  limitatioiis 
on  laboratory  capafaihfy  for  comjdating 
these  measinements.  The  Bond  notee 
that  measurements  made  for  safety 
purposes  do  not  necessarily  receive 
priority  over  those  done  for  other 
reasons,  sudi  as  satisfection  of  formal 
EPA-related  requirements  for  final  waste 
di^osition. 

The  Board  believes  that  acceleratmg 
the  pace  of  the  program  of 
characterizing  the  contents  of  Hanford's 
high  level  nuclear  waste  tanks  is 
imjmrtant  to  nuclear  safety  at  this 
important  defense  site.  This  view  is 
shared  by  other  experts,  inchiding 
DOE’s  own  “Red  Team**,  which 
reviewed  the  waste  characterization 
program  for  the  Hanford  Tank  Farm 
(DOE-EM,  July  1992,  faidependent 
Technical  Review  of  Hanford  Tank 
Farm  Operations).  Characterization  is 
essential  for  ensuring  safety  in  the  near 
term  during  custodial  management  and 
remedial  activities,  and  also  in  die  long 
term  for  advancing  the  development  of 
permanent  solutions  to  the  hi^  level 
waste  problems  at  Hanford. 

In  aodition  to  the  matter  of 
acceleration  and  rcprioritization  of  the 
sampling  schedules,  the  Board  is  also 
concerned  about  the  sampling  effort 
itself.  The  Board  notes  that  a  recently 
released  DOE/RL  audit  (DOE-RL/OPA 
Audit  93-(K.  April  1993)  of  die 
sampling  programs  revealed  significant 
weaknesses  in  the  control,  management, 
and  technical  implementation  of  core 
sampling,  laboratory,  and  supporting 
activities. 

Because  the  failure  to  vigorously 
pursue  tank  waste  characterization 
raises  important  health  and  safety 
issues,  DOE  needs  to  take  action  to 
accelerate  and  strengthen  the 
management  of  the  ^aracterizaticn 
effort  to  ensure  adequate  protection  of 
public  health  and  safety. 

Therefore,  the  Board  recommends  that 
DOE: 

1.  Undertake  a  comprehensive 
reexamination  and  restructuring  of  die 
characterization  effort  with  the 
objectives  of  accelerating  sampling 
schedules,  strengthening  technical 
manag^ent  of  ffie  effort,  and 
completing  safety-related  sampling  and 
analysis  of  watch  list  tanks  within  a 
target  period  of  two  years,  and  the 
remainder  of  the  tanks  by  a  year  later; 

a.  bi  accordance  with  the  above,  give 
priority  in  the  schedule  of  tanks  to  be 
sampM  to  the  watch  list  tanks  and 
others  with  identified  safety  problems, 


and  primky  tn  die  chemical  analyses 
providing  mfannatioB  iDspottent  to 
ensuring  safety  in  the  near  term  during 
the  perii^  of  custodial  management 
Other  analyses,  required  by  statutes 
such  SB  the  Resource  Conservaticm  md 
Recovery  Act  pior  to  fioal  disposhkn 
of  the  waste,  mould  not  be  caxHe  for 
delay  of  safety-related  amlyses.  In  most 
cases,  an^yses  needed  Rht  long-term 
disposition  may  be  postponed  until 
more  pressing  safety-relied  analyses 
are  completed. 

b.  Reexamine  protocols  for  gaining 
access  to  the  tanks  for  sampling  with  the 
objective  of  simplifying  documentation 
and  approval  requirements. 

c.  Increase  the  laboratory  capacity  and 
activities  dedicated  to  tank  sample 
analysis: 

(i)  Expedite  efforts  to  obtain  md  begin 
utilizing  additional  sampling  and 
analytical  equipment  now  being 
procured,  and  the  training  of  personnel 
needed  for  an  enlarged  dirou^-put 
capacity. 

(ii)  Explore  availability  and  utility  of 
laboratory  services  on-  and  off-site,  such 
as  Hanford’s  Fuel  Materials  and 
Examination  Facility  and  the  INEL  and 
LANL  laboratories,  for  accelarating  the 
waste  characterizaticm  effort. 

2.  Integrate  the  chaiacterizatioa  effort 
into  the  systems  eagineering  effort  for 
the  Tank  Waste  Remediation  System: 

a.  Schedule  tank  sampling  consistent 
with  engineering  and  planning  for 
removal,  pre-treatment,  and  vitrification 
of  the  tank  wastes. 

b.  Critically  examine  the  list  of 
chemical  anafysee  done  on  samples  to 
establish  the  smallest  set  needed  to 
satisfy  safety  requirements. 

c.  Strenglken  the  management  and 
conduct  of  the  sampling  operations. 

Appendix— Transmittal  Letter  to 
SMretary  of  Energy 

July  19, 1993. 

The  Honorable  Hazel  R.  CYLeary, 

Secretory  of  Energy,  Wbshington,  DC 20595. 

Dear  Secretary  OTewy:  On  July  19, 1993, 
the  Defense  Nuclear  FacilRiee  Safety  Board, 
in  accordance  with  42  U.S.C.  2286a(5), 
unanimously  approved  Recommendation 
5  which  is  enclosed  for  consideration. 
Recommendation  93-5  deals  with  Hanford 
Waste  Tanks  Characterization  Studies. 

42  U.S.C  228Gd(a)  requires  the  Board,  after 
receipt  by  yon,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy’s  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  infacmatkui 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOB  under 
the  Atomic  Energy  Act  of  1954. 42  U.S.C 
2161-68,  as  amended,  please  arrange  to  have 
this  recommendation  promptly  placed  on  file 
in  your  regional  public  reading  rooms. 
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The  B<Mrd  will  publish  this 
recommendation  in  the  Federal  Sagistar. 

Sincerely, 

John  T.  Conway, 

Chairman. 

(FR  Doc  93-17940  Filed  7-27-93;  8:45  am) 
BHUNO  cooc  mao-KD-m 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Ba^  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  4, 1993.  The  hearing  will  be  part 
of  the  Commission’s  business  meeting 
which  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  room 
107/108  of  the  meeting  facility  at  Penn 
State  Great  Valley,  30  East  Swedesfbrd 
Road,  Malvern,  Pennsylvania. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10  a.m.  at  the 
same  location  and  will  include 
discussions  of  the  Delaware  Estuary 
Model  and  a  status  report  by  the 
Commission’s  Groimd  Water  Advisory 
Committee. 

*  The  subjects  of  the  hearing  will  be  as 
follows: 

Amendment  of  Renewal  Procedures 
for  Existing  Dockets  and  Protected 
Areas  Permits  for  Ground  Water 
Withdrawal.  On  February  17, 1993  the 
Commission  adopted  a  proposal  by  its 
Ground  Water  Advisory  Committee 
which  set  renewal  periods  for  new 
surface  and  ground  water  docket 
approvals  including  Protected  Area 
permits  at  a  maximum  of  ten  years,  with 
provisions  for  extension  beyond  that 
based  on  an  applicant’s  satisfactory 
demonstration  of  need.  Previously, 
dockets  for  ground  water  withdra%val 
were  issued  for  a  maximiim  of  five 
years.  Following  further  deliberation, 
the  Committee  is  now  recommending 
that  the  Commission  allow  the 
expiration  dates  of  existing  dockets  and 
Protected  Area  permits  for  ground  water 
withdrawals  issued  prior  to  February 
18, 1993  to  be  extended  to  a  maximum 
of  ten  years  from  the  original  date  of 
issuance  in  order  to  provide  for 
equitable  treatment  of  all  ground  water 
users.  The  proposed  docket  and 
Protected  Area  permit  extensions  would 
be  subject  to  public  notice  and  hearing 
and  would  be  coordinated  with  the 
permitting  requirements  of  the 
individu^  Basin  states.  Finally,  the 
proposal  calls  upon  the  Executive 
Director  to  notify  all  docket  and 
Protected  Area  permit  holders 
potentially  affected  by  this  amendment 
to  determine  their  eligibility  for 
extension. 


Applications  for  Approval  of  the 
Following  Projects  Ajrsuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact 

1.  Holdover  Project:  Wilmington 
Suburban  Water  Corporation  D-91-"72 
CP.  A  surface  water  supply  project  that 
entails  an  increase  of  withdrawal  at  the 
applicant’s  existing  White  Clay  Creek 
intakes  adjacmt  to  its  Stanton  water 
treatment  plant.  The  applicant  provides 
water  to  portions  of  northern  New 
Castle  County  and  requests  an  increase 
in  its  water  withdrawal  from  16  million 
gallons  per  day  (mgd)  to  30  mgd.  The 
project  is  located  just  off  First  State 
Boulevard  in  Stanton,  New  Castle 
County,  Delaware.  This  hearing 
continues  that  of  June  23, 1993. 

2.  South  Jersey  Port  Corporation 
(Beckett  St.  Terminal  Expansion)  D-91- 
17.  An  application  for  approval  to 
extend  the  existing  Berth  No.  4  of  the 
Beckett  Street  Terminal  on  the  Delaware 
River  by  350  feet  to  allow  berthing  of 
more  and  larger  vessels.  The  expansion 
would  involve  ccmstniction  of  a  100  ft. 
wide  by  350  ft.  long  high  deck  pier 
structure,  support^  by  piles.  The 
outshore  area  of  the  extension  will  be 
dredged  to  a  depth  of  40  feet  below 
mean  low  water  by  the  removal  of 
80,000  cubic  yards  of  river  sediment. 

'The  terminal  is  located  in  the  City  of 
Camden,  Camden  County,  New  Jersey. 

3.  New  Jersey-American  Water 
Company  D-92-77  CP.  A  proposed  new 
svirface  water  intake  on  the  Delaware 
River  to  withdraw  an  average  of  40  mgd 
for  the  design  year  2000  projected 
demand.  The  water  will  be  treated  at  a 
proposed  water  filtration  plant  to  be 
located  just  off  Taylor  Lane  in  Delran, 
Burlington  County,  New  Jersey. 

Finished  water  will  be  conveyed  via 
new  water  main  construction  and 
interconnections  to  other  purveyors, 
townshipvs,  boroughs  and  cities  located 
in  the  regional  tri-cotmty  service  area  of 
Burlington,  Camden  and  Gloucester 
Counties,  New  Jersey.  The  proposed  raw 
water  intake  will  be  located  in 
Cinnaminson  Township,  Burlington 
County,  approximately  4000  feet 
downstream  of  the  Rancocas  Creek 
confluence  with  the  Delaware  River  and 
almost  directly  across  the  river  from  the 
City  of  Philadelphia’s  intake  for  the 
Baxter  Water  Treatment  Plant  at 
Torresdale.  TTie  intake  will  consist  of  a 
series  of  six  wedge- wire  type  screens 
and  two  54-inch  diameter  pipelines 
located  approximately  850  offshore 
and  300  feet  outside  of  the  river’s  deep 
navigation  channel.  The  intake  capacity 
of  each  pipe  is  50  mgd.  the  projected 
peak  withdrawal  rate. 


4.  Musconetcong  Sewerage  Authority 
D-92-80  CP.  A  prefect  to  expand  the 
applicant’s  existing  2.275  mgd  capacity 
tertiary  level  sewage  treatm«it  plant 
(STP)  and  increase  the  total  average 
daily  treatment  capacity  to  3.63  mgd 
with  approximately  0.65  mgd  being 
wastewater  imported  from  die  Raritan 
River  Basin.  The  STP  will  continue  to 
serve  the  Boroughs  of  Stanhope  and 
Netcong,  a  portion  of  Mt.  Olive 
Township,  and  the  Landing  Shore  Hills 
and  Port  Morris  areas  of  Roxbury 
Township.  The  expansion  project  will 
enable  the  STP  to  also  serve  the 
Borough  of  Mount  Arlington  and  new 
demand  in  Mt.  Olive  (from  which 
wastewater  will  be  imported)  and 
Roxbury  Townships.  ’The  STP  will 
continue  to  discharge  to  the 
Musconetcong  River  and  is  located  in 
Mt.  Olive  Township,  Morris  County, 

New  Jwsey. 

5.  Borough  of  Sellersville  D-92-84  CP. 
A  revised  notice  of  application  for 
approval  of  a  groimd  water  withdrawal 
project  to  supply  up  to  7.5  mg/30  days 
of  water  to  the  applicant’s  distribution 
system  from  new  Well  No.  6,  and  to 
reduce  the  existing  withdrawal  limit 
from  all  wells  of  39  mg/30  days  to  20.54 
mg/30  days.  The  project  is  located  in 
West  Rockhill  Township,  Bucks  County, 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

6.  Riverside  Sewerage  Authority  D- 
93-2  CP.  A  project  to  upgrade  the 
applicant’s  existing  secondary  level  1.0 
mgd  sewage  treatment  plant  (STP). 
provide  tertiary  filtration,  and  relocate 
its  outfall  from  Tar  Kiln  Run,  a  tributary 
of  Rancocas  Creek,  to  a  point 
discharging  directly  to  Rancocas  Creek 
in  Water  Quality  Zone  2.  'The  STP  will 
continue  to  serve  the  Township  of 
Riverside,  and  a  portion  of  Delran 
Township,  both  in  Buiiington  County, 
New  Jersey  and  is  located  off  Memroe 
Street,  just  south  of  Rancocas  Credi  in 
Riverside  Township. 

7.  Borough  of  Fleetwood  D-93-22  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  9.1  mg/30  days  of  water  to  the 
applicant’s  distribution  system  from 
new  Well  No.  14,  and  to  increase  the 
existing  withdrawal  limit  of  13.5  mg/30 
days  from  all  wells  to  22  mg/30  days. 
The  project  is  located  in  Ruscombmanor 
Township,  Berks  County,  Pennsylvania. 

8.  East  Vincent  Municipal  Authority 
D-93-32  CP.  A  project  to  acquire  and 
modify  a  sewage  treatment  plant  (STP) 
to  serve  as  the  Township  Regional 
Sewage  facility  for  East  Vincent 
Township.  The  applicant  proposes  to 
take  over  an  existing  0.5  mgd  STP 
currently  owned  by  the  Southeastern 
Pennsylvania  Veterans  Center  and 
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operated  by  the  Commonwealth  of 
Pennsylvania.  The  modified  STP  will 
continue  to  provide  secondary 
biological  treatment  at  0.5  mgd  and 
discharge  to  the  Schuylkill  River.  The 
STP  is  situated  just  south  of  the 
Pennsylvania  Railroad  and  north  of 
Commonwealth  Drive,  in  East  Vincent 
Township,  Chester  County, 
Pennsylvania. 

9.  White  Haven  Municipal  Authority 
D-93-35  CP.  A  project  to  modify  and 
expand  the  applicant’s  existing  sewage 
treatment  plant  (STP)  horn  a  0.162  mgd 
trickling  hlter  process  to  a  0.34  mgd 
activated  sludge  process.  The  expanded 
STP  will  continue  to  servo  White  Haven 
Borough  and  a  portion  of  the  adjacent 
Township  of  Dennison.  The  STP  is 
located  in  the  Borough  of  White  Haven, 
300  feet  south  of  Route  940  on  the  west 
bank  of  the  Lehigh  River,  to  which  it 
will  continue  to  discharge,  in  Luzerne 
County,  Pennsylvania. 

10.  United  Corrstack,  Inc.  D-93-40. 

An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  17.28  mg/30  days  of  water  to  the 
applicant’s  industrial  facility  horn  new 
Well  No.  1,  and  to  limit  the  withdrawal 
from  all  wells  to  17.28  mg/30  days.  The 
project  is  located  in  the  City  of  Reading, 
Berks  County.  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  July  20, 1993. 

Susan  M.  Weisman, 

Secretary. 

{FR  Doc.  93-17901  Filed  7-27-93;  8:45  am) 
BIUJNO  CODE  sseo-oi-p 


DEPARTMENT  OF  EDUCATION 

[CFDA  Not.:  83.261  A,  84.142, 84.094B, 
84.251] 

Grants  and  Cooperative  Agreements; 
Dwight  D.  Eisenhower  Leadership 
Deveiopment  Program 

AGENCY:  Department  of  Education. 
ACTION:  Extension  of  closing  dates. 

SUMMARY:  The  Department  of  Education 
published  notices  in  the  Federal 
Register  inviting  applications  for  new 
awards  for  fiscal  year  1993  for  the 
Dwight  D.  Eisenhower  Leadership 
Development  Program,  the  College 
Facilities  Loan  Program,  the  Patricia 
Roberts  Harris  Fellowship  Program,  and 


the  Foreign  Periodicals  Program. 

Detailed  information  concerning  these 
competitions  was  included  in  each 
notice. 

The  purpose  of  this  notice  is  to  allow 
those  applicants  affected  by  the  recent 
flooding  in  the  Midwest  additional  time 
to  submit  their  applications.  Applicants 
who  reside  in  areas  designated  by  the 
President  as  adversely  affected  by  a 
major  disaster  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.) 
between  July  1  and  the  original  closing 
date  may  take  advantage  of  this 
extension.  Applicants  should  indicate 
in  their  applications  that  they  reside  in 
an  adversely  affected  area  as  designated 
by  the  President. 

The  deadline  for  receipt  of 
applications  is  extended  for  the 
following  programs. 

Note:  Applications  must  be  received  by  the 
extended  due  date — not  postmarked  by  that 
date.  Applications  received  after  the 
extension  will  not  be  accepted. 

•  CFDA  84.261 A.  The  notice  inviting 
applications  for  the  Dwight  D. 
Eisenhower  Leadership  Development 
Program  was  published  in  the  Federal 
Register  on  May  28, 1993  (58  FR  31080- 
99).  The  extended  deadline  for  receipt 
of  applications  is  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  N.  Bigelow,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3052,  ROB-3,  Washington,  DC 
20202-5249.  Telephone;  (202)  708- 
8813. 

•  CFDA  84.  J 42.  The  notice  inviting 
applications  for  the  College  Facilities 
Loan  Program  was  published  in  the 
Federal  Register  on  June  3, 1993  (58  FR 
31616).  The  extended  deadline  for 
receipt  of  applications  is  August  6, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Adams  or  Anne  S.  Young,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  3022,  ROB-3. 
Washington,  DC  20202-5339. 
Telephone:  (202)  708-9417  or  (202) 
708-9241. 

•  CFDA  84.094B.  The  notice  inviting 
applications  for  the  Patricia  Roberts 
Harris  Fellowship  Program  was 
published  in  the  Federal  Register  on 
June  16. 1993  (58  FR  33312-13).  The 
extended  deadline  for  receipt  of 
applications  is  August  6. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cosette  Ryan,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3022,  ROB-3,  Washington,  DC 
20202-5251.  Telephone:  (202)  708- 
7127. 

•  CFDA  84.251.  The  notice  inviting 
applications  for  the  Foreign  Periodicals 


Program  was  published  in  the  Federal 
Register  on  May  18, 1993  (58  FR  28956). 
The  extended  deadline  for  receipt  of 
applications  is  August  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paul,  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3052, 
ROB-3,  Washington,  DC  20202-5331. 
Telephone:  (202)  708-7283. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated;  July  23, 1993. 

David  A.  Longanacker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  93-18067  Filed  7-27-93;  8:45  am) 
BILUNG  CODE  4000-01-P 


[CFDA  No.:  84.021  A] 

Fulbright-Hays  Group  Projecta  Abroad 
Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1994. 

Purpose  of  Program:  The  Group 
Projects  Abroad  program  provides 
grants  to  institutions  of  higher 
education.  Stale  departments  of 
education,  and  private  nonprofit 
educational  organizations  to  support 
overseas  projects  in  training,  research, 
and  curriculum  development  in  modem 
foreign  languages  and  area  studies  by 
teachers,  students,  and  faculty  engaged 
in  a  common  endeavor.  Projects  may 
include  short-term  seminars,  curriculum 
development,  or  group  research  or 
study. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  departments  of 
education,  private  nonprofit  educational 
organizations,  and  consortia  of  such 
institutions,  departments,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  October  22, 1993. 

Applications  Available:  September  2, 
1993. 

Available  Funds:  $1,440,000. 

Estimated  Range  of  Awards:  $35,000 
to  $70,000. 

Estimated  Average  Size  of  Awards: 
$60,000. 

Estimated  Number  of  Awards:  24. 

Project  Period:  Five  weeks  for  short¬ 
term  seminar  projects,  six  to  eight  weeks 
for  curriculum  development  projects, 
and  two  to  twelve  months  for  group 
research  or  study  projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74.  75,  77.  80,  81,  82,  85.  and 
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86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  664. 

Priorities 

Competitive  Priority 

Under  34  CFR  75.105(c)(2)(i)  and  34  • 

CFR  664.32,  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority:  Short¬ 
term  seminars  that  develop  and  improve 
foreign  language  and  area  studies  at 
elementary  and  secondary  schools.  The 
Secretary  awards  up  to  5  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  664.32,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities.  The  priorities  are  the 
following  world  areas: 

Absolute  Priority  1 — Sub-Saharan 
Africa. 

Absolute  Priority  2 — Latin  America 
and  the  Caribbean. 

Absolute  Priority  3 — East  Asia. 

Absolute  Priority  4 — Southeast  Asia 
and  the  Pacific. 


Absolute  Priority  5 — East  Central 
Europe.  Poland,  Czechoslovakia, 
Hungary,  Bulgaria.  Albania.  Rumania, 
and  the  new  republics  that  were 
formerly  part  of  Yugoslavia,  the  Baltic 
States,  and  other  new  republics  of  the 
former  Union  of  Soviet  Socialist 
Republics. 

Absolute  Priority  6 — The  Near  East 
and  North  Africa. 

Absolute  Priority  7— South  Asia. 

For  Applications  or  Information 
Contact:  Lungching  Chiao,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  3052,  ROB-3. 
Washington.  DC  20202-5332. 
Telephone:  (202)  708-7283.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Aathorit3r;  22  U.S.C  2452(b)(6). 

Dated;  July  22, 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  93-17957  Filed  7-27-93;  8:45  ami 
BILUNG  CODE  4000-«1-U 


Internationa)  Education  Prograina; 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  the 
International  Research  and  Studies 
Program,  and  the  Business  and 
international  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Combined  notice  inviting 
applications  for  new  awards  for  fiscal 
year  (FY)  1994. 

SUMMARY:  Applications  are  invited  for 
new  awards  for  FY  1994  under  title  VI 
of  the  Higher  Education  Act  of  1965,  as 
amended  (the  HEA),  for  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  the 
International  Research  and  Studies 
Program,  and  the  Business  and 
International  Education  Program.  These 
programs  support  National  ^ucation 
Goal  5,  which  calls  for  all  Americans  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy. 

ADDRESSES;  The  addresses  for  obtaining 
applications  for.  or  further  information 
about,  these  three  programs  are  in  the 
respective  announcements  for  the 
programs.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 


International  Education  Programs 


Title  and  CFDA  number 

Applica- 
tkxtt  avail- 
abte 

Application 

deadline 

date 

Deadiirw 
tor  inter- 
govenrv 
mental  re¬ 
view 

1 

Available 

funds 

Estimated 
range  of 
awards 

Estimated 

average 

sizaof 

awards 

1 

Esti- 
,  mated 
num¬ 
ber  of 
awards 

Undergraduate  intemationai  Studies  arvl  Foreign 
Language  Program  (84.016)  . . . 

8/27/93 

11/5/93 

1/7/94 

$2,135,000 

$30,000- 

$61,000 

35 

Intemationai  Research  arxi  Studies  Program 
(84.017) . 

9/7/93 

11/5/93 

N/A 

1,000,000 

70,000 

10 

Business  and  Intemationai  Education  Program 
(84.153) . . 

8/27/93 

11/8/93 

1/10/94 

1875,000 

85,000  1 

40,000- 

21 

1 _ 

Note:  The  Department  Is  not  bound  by  any  es8mates  in  this  notice. 
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CFDA  No.  84.016 — Undergraduate 
International  Studies  and  Foreign 
Language  Program 

Purpose  of  Program:  Provides  grants 
to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
languages  in  the  United  States. 

Eligible  Applicants:  Institutions  of 
higher  education,  combinations  of 
institutions  of  higher  education,  and 
public  and  privajie  nonprofit  agencies 
and  organizations,  including 
professional  and  scholarly  associations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  658, 
as  amended  in  the  Federal  Register  on 
June  10. 1993  (58  FR  32574-78). 

Priority:  Under  34  CFR  75.105(c)(2)(i) 
and  section  604(a)(4),  title  VI  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992,  the  Secretary 
gives  preference  to  applications  that 
meet  ^e  following  competitive  priority. 
The  Secretary  awards  5  points  to  an 
application  that  meets  tMs  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program; 

Applications  from  institutions  of 
higher  education  or  combinations  of 
institutions  that  require  entering 
students  to  have  successfully  completed 
at  least  2  years  of  secondary  school 
foreign  language  instruction  or  that 
require  each  graduating  student  to  earn 
2  years  of  postsecondary  credit  in  a 
foreign  language  (or  have  demonstrated 
equivalent  competence  in  the  foreign 
language)  or,  in  the  case  of  a  two-year 
degree  granting  institution,  offer  2  years 
of  postsecondary  credit  in  a  foreign 
language. 

Project  Period:  24  to  36  months. 

Matching  Requirements:  An 
institutional  grantee  shall  pay  a 
minimum  of  50  percent  of  the  cost  of 
the  project  for  each  fiscal  year.  This  is 
a  new  statutory  requirement  under  the 
Higher  Education  Amendments  of  1992. 

For  Applications  or  Information 
Contact:  Christine  Corey,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3053,  ROB-3. 
Washington,  DC  20202-5332. 
Telephone:  (202)  708-7283. 

Prograai  Authority:  20  U.S.C  1124. 


CFDA  No.  84.017 — Interaational ' 
Research  and  Studies  Program 

Purpose  of  Program:  Provides  grants 
to  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research  and 
studies  to  improve  and  strengthen 
instruction  in  modem  foreign  languages, 
area  studies,  and  other  international 
fields  to  provide  full  understanding  of 
the  places  in  which  the  modem  foreign 
languages  are  commonly  used. 

Eligible  Applicants:  Public  and 
private  agencies,  organizations, 
institutions,  and  individuals. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77, 80,  82.  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Parts  655  and  660, 
as  amended  in  the  Federal  Register  on 
June  10, 1993  (58  FR  32574-78. 

Project  Period:  12  to  36  months. 

For  Applications  or  Information 
Contact:  Jose  L.  Martinez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3053,  ROB-3. 
Washington.  DC  20202-5331. 

Telephone:  (202)  708-9297. 

Program  Authority:  20  U.S.C  1125. 

CFDA  No.  84.153 — Business  and 
International  Education  Program 

Purpose  ofProg^m:  Provides  grants 
to  enhance  international  business 
education  programs  and  to  expand  the 
capacity  of  the  business  community  to 
engage  in  international  economic 
activities. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations  or  associations 
engaged  in  international  economic 
activity. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  82, 85  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  661, 
as  amended  in  the  Federal  Register  on 
June  10, 1993  (58  FR  32574-78). 

Project  Period:  24  months. 

Matching  Requirements:  A  grantee 
shall  pay  a  minimum  of  50  percent  of 
the  cost  of  the  project  for  each  fiscal 
year. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3053,  ROB-3, 
Washington.  DC  20202-5332. 
Telephone:  (202)  708-7283. 

Program  Authority:  20  U.S.C  1130-1130b. 


Dated:  July  22, 1993. 

David  A.  Longaneckor, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  93-17956  Filed  7-27-93;  8:45  ami 
MUINQ  COOC  4000^-e 


(CFDA  No.:  84.264A) 

Rehabilitation  Continuing  Education 
Programs;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1994 

Purpose  of  Program:  To  support 
cooperative  agreements  for  training 
centers  that  serve  either  a  Federal  region 
or  another  geographic  area  and  provide 
a  broad,  integrated  sequence  of  training 
activities  that  focus  on  meeting 
recurrent  and  common  training  needs  of 
employed  rehabilitation  personnel 
throughout  a  muIti-State  geographical 
area. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including 
institutions  of  higher  education. 

Deadline  for  Transmittal  of 
Applications:  September  30, 1993. 

Deadline  for  Intergovernmental 
Review:  November  30, 1993. 

Applications  Available:  August  17, 
1993. 

Available  Funds:  $1,000,000. 

Estimated  Range  of  Awards: 
$275,000-5375.000. 

Note:  Applicants  will  be  subject  to  a  four 
percent  cost-share  requirement  on  awards. 

Estimated  Average  Size  of  Awards: 
$325,000. 

Estimated  Number  of  Awards:  3. 

Note:  Applications  are  invited  for  the 
provision  of  training  for  Department  of 
Education  Regions  I  and  IV  only.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80,  81,  82, 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
389. 

The  Rehabilitation  Act  Amendments 
of  1992,  enacted  October  29, 1992,  also 
apply.  Specifically  note  that  under 
section  21(b)(5)  of  the  Rehabilitation 
Act,  as  amend^,  applicants  are 
required  to  demonstrate  how  they  will 
address,  in  whole  or  in  part,  the  needs 
of  individuals  with  disabilities  from 
minority  backgrounds. 

For  Applications:  Telephone  (202) 
205-9343.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
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(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mond^  throush  Friday. 

For  Further  Information  Contact: 

Ellen  Chesley,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington.  DC  20202-2649. 
Telephone:  (202)  205-9481. 

Program  Authority:  29  U.S.C.  774. 

Dated:  July  22, 1993. 

Judith  E.  Heumann, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  ^rvices. 

(FR  Doc.  93-17964  Filed  7-27-93;  8:45  am) 
MUINO  CODE  4000-01-^ 


Office  of  Human  Resources  and 
Administration 

Membership  of  the  Performance 
Review  Board 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Membership  of  the 
Performance  Review  Board  (PRB). 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education’s  PRB. 

FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Watson,  Director,  Executive 
Resources  Staff,  Personnel  Management 
Service,  Office  of  Human  Resources  and 
Administration,  Department  of 
Education,  room  1187-A,  FOB-6, 400 
Maryland  Avenue,  SW.,  Washington  DC 
20202,  Telephone:  (202)  401-0546. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Senior  Executive  Service 
(SES)  PRBs.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive’s  performance  along  with  any 
comments  by  senior  executives  and  any 
higher  level  executive  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Membership 

'The  following  executives  of  the 
Department  of  ^ucation  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Veronica  Trietsch,  Chair, 
Philip  Link,  Co-chair,  Carol  Cichowski, 
Thomas  Skelly,  Dick  Hays.  Jeanne 


Griffith,  Mary  Jean  LeTendre,  Alicia 
Coro,  William  Smith,  Howard  Hjelm, 
Susan  Craig,  Maureen  McLaughlin, 
Jeanette  Lim,  Gretchen  Schwarz,  Sally 
Kirkgasler,  and  Gary  Rasmussen.  'The 
following  executives  have  been  selected 
to  serve  as  alternate  members  of  the 
Performance  Review  Board:  Valerie 
Plisko,  Carl  O’Riley,  John  Kristy,  Allen 
Jackson,  Charles  Hansen,  Andrew 
Pepin,  and  Therese  Dozier. 

Dated;  July  22, 1993. 

Veronica  D.  Trietsch, 

Acting  Assistant  Secretary  for  Human 
Resources  and  Administration. 

[FR  Doc.  93-17955  Filed  7-27-93;  8:45  am) 

BIUJNO  CODE  4000-01-11 


DEPARTMENT  OF  ENERGY 
[Docket  EA-63-B] 

Application  To  Amend  Export 
Authorization 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  application. 

SUMMARY:  Northern  States  Power 
Company  has  applied  to  amend  the 
electricity  export  authorization 
contained  in  Docket  No.  IE-78-6  in 
order  to  increase  the  capability  to  export 
electricity  to  Canada. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  August  27, 1993. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  IX]  20585.  Docket  Number 
EA-63-A  should  appear  clearly  on  the 
envelope  and  the  do^ment  contained 
therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Lise  Howe  (Program 
Attorney)  202-586-2900. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  July  16, 1993,  Northern  States 
Power  Company  (NSP)  applied  to  the 
Office  of  Fossil  Energy  of  the 
Department  of  Energy  (DOE)  to  amend 
the  electricity  export  authorization 
contained  in  Docket  No.  IE-7&-6 
authorizing  exports  of  electric  energy  to 
Canada.  As  a  part  of  the  application, 
NSP  supplied  a  copy  of  a  Diversity 


Exchange  Agreement  (Agreement) 
between  NSP  and  Manitoba  Hydro 
dated  February  1, 1991,  providing  for 
the  seasonal  exchange  of  200  megawatts 
(MW)  of  electrical  power  starting  on 
May  1, 1995,  and  ending  April  30,  2015. 
Under  the  terms  of  the  Agreement, 
Manitoba  Hydro  will  make  200  MW 
available  to  NSP  at  all  times  during  the 
summer  season  and  NSP  will  make  200 
MW  available  to  Manitoba  Hydro  at  all 
times  during  the  winter  season.  NSP’s 
need  for  amendment  of  the  export 
authorization  is  occasioned  by  this 
Diversity  Exchange  Agreement. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  James  Alders,  Manager,  New 
Facility  Permitting,  and  Michael 
Connelly,  Attorney,  Northern  States 
Power  Company,  414  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  consider^  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 

Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner’s  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner’s  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  on  whether  the 
proposed  action  will  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  an  export  authorization  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
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must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  NEPA  process  is  a 
cooperative,  nonadvOTsarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
Government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  enviitHimental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA.  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  io  Washington,  DC,  on  July  21, 

1991. 

Anthony  |.  Como, 

Director,  Office  of  Cool  S'  Electricity,  Office 
of  Fuels  Programs,  Fossil  Energy. 

(FR  Doc.  93-18017  Filed  7-27-93;  8.45  ami 
aiLUNQ  CODE  S460-ei-M 

Economic  Regulatory  Administration 

Proposed  Consent  Order  with  Revere 
Petroleum  Corporation  and 
Richard  E.  Dobyns 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  determined  that  a  proposed 
Consent  Order  between  DOE  ana  Revere 
Petroleum  Corporation  (Revere)  and 
Richard  E.  Dobyns,  which  was 
published  for  public  comment  in  58  FR 
32923  (June  14, 1993),  shall  be  made 
final,  llie  Consent  Order  resolves 
matters  relating  to  Revere’s  and  Dobyns’ 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  April  1, 1979  tlnough  March  31, 

1 980.  To  resolve  these  matters.  Revere 
and  Dobyns  will  pay  to  the  DOE 
$50,000.00,  plus  the  net  proceeds 
resulting  from  the  liquidation  of 
Revere’s  assets,  provided  the  latter 
amount  will  be  at  least  $800,000; 


additionally,  DOE  receives  fifty  percent 
(50%)  of  any  liquidation  proceed  over 
$1,200,000.00.  'The  liquidation  must 
occur  within  nine  (9)  months  of  the 
publication  of  this  notice.  Following 
receipt  of  the  settlement  monies,  the 
Economic  Regulatory  Administration 
(ERA)  will  petition  the  DOE’s  Office  of 
Hearings  and  Appeals  to  implement 
Special  Refund  Procedures  pursuant  to 
10  CFR  part  205,  subpart  V.  Those 
procedures  provide  persons  who  claim 
to  have  sufiered  injury  firom  the  alleged 
overcharges  with  the  opp<»rtunity  to 
submit  claims  for  payment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hamid,  Economic  Regulatory 
Administration,  Department  of  Energy. 
820  First  Street,  NE.,  Suite  810, 
Washington.  DC  20585,  (202)  523-3045. 
SUPPLEMENTARY  INFORMATION:  On  June 
14, 1993,  ERA  issued  a  Notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Revere  and  Dobyns. 
which  would  resolve  matters  relating  to 
their  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  April  1, 1979 
through  March  31, 1980.  58  FR  32923. 
That  Notice  both  summarized  and 
contained  the  complete  text  of  the 
proposed  Consent  Order,  which  requires 
Revere  and  Dobyns  to  pay  to  DOE  (i) 
$20,000  within  fifteen  (15)  days,  and 
$30,000  within  sixty  (60)  days,  of  the 
effective  date  of  the  Consent  Order, 
which  is  the  publication  date  of  this 
notice;  and  (ii)  at  least  $800,000  from 
the  liquidation  of  Revere’s  assets,  which 
must  occur  within  nine  (9)  months  of 
the  effective  date  of  the  Consent  Order, 
plus  half  of  any  proceeds  of  the  asset 
liquidation  above  $1,200,000. 

The  June  14  Notice  provided 
information  regarding  Revere’s  and 
Dobyns’  potential  liability  for  violations 
of  the  an ti-“ layering”  rule  (10  CFR 
212.186)  in  connection  with  Revere’s 
resales  of  crude  oil  at  issue  in  a 
Remedial  Order  issued  May  29, 1992. 
'The  Notice  also  detailed  the 
considerations  which  underlay  the 
era’s  preliminary  view  that  the 
settlement  is  favorable  to  the 
government  and  in  the  public  interest. 
The  Notice  solicited  written  comments 
from  the  public  relating  to  the  terms  and 
conditions  of  the  settlement  and 
whether  the  settlement  should  be  made 
final.  No  comments  were  received. 

Inasmuch  as  there  are  no  bases 
proffered  for  rejecting  or  modifying  the 
settlement  as  proposed,  the  DOE  has 
determined  that  it  is  in  the  best  interest 
of  the  public  to  make  the  proposed 
Consent  Order  final  without  change.  By 
this  Notice,  and  pursuant  to  10  CFR 
205.199J,  the  proposed  Consent  Order 


between  DOE  and  Revere  and  Dobyns  is 
made  a  final  Order  of  the  Department  of 
Energy,  effective  on  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Inuod  in  Washington,  DC,  on  July  21, 

1993. 

Milton  C  Loranz, 

Chief  Counsel  for  Enforcement  Litigation, 
Economic  Regulatory  Administration. 

(FR  Doc.  93-18016  Filed  7-27-93;  8:45  ami 

MUJNO  CODE  S4S0-01-M 

Energy  Information  Administration 

Agency  Information  Collectiona  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C  3501  et  seq.).  *1116  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(fa)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  'The  sponsor  of  the 
collection;  (2)  ^llection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  August  27, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
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telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.). 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  be  addressed  to  the  Office  of 
Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  ^FORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  a  review  was: 

1.  Emergency  Planning  and  Operations. 

2.  OE-411 

3. 1901-0286 

4.  Coordinated  Regional  Bulk  Power 
Supply  Program 

5.  Extension 

6.  Annually 

7.  Volxmtary 

8.  State  or  local  governments. 

Businesses  or  other  for-profit.  Federal 
agencies  or  employees 

9.  795  respondents 
10. 1  response 

11.  25  hours  per  response 

12.  20,205  hours 

13.  The  OE-411  provides  a  single, 
comprehensive  source  of  information 
on  current  and  planned  electric  power 
supply  for  the  U.S.  The  data  are  used 
to  evaluate  the  current  and  projected 
reliability  of  bulk  electric  power 
supply,  and  the  efiects  of  unforseen 
changes  in  powerplant  construction 
schedules.  Ten  Regional  Electric 
Reliability  Councils  submit. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  chapter  35  of  title 
44  United  State  Code  (See  44  U.S.C.  3506(a) 
and  (c)(1)). 

Issued  in  Washington,  DC. 

Yvonne  M.  Bishop, 

Director,  StatisticaJ  Standards.  Energy 
Information  Administration. 

IFR  Doc.  93-18018  Filed  7-27-93;  8:45  am) 
BiUiNO  CODE  a«6O-01-M 


Office  of  Fossil  Energy 
[FE  DockM  No.  93-57-NG] 

The  Washington  Water  Power  Co.; 
Order  Granting  Long-Term 
Authorization  To  Import  Naturai  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
Washington  Water  Power  Company 
authorization  to  import,  at  Kingsgate, 
British  Columbia,  up  to  61,400  Mcf  per 
day  of  Canadian  natural  gas  over  a 
period  of  ten  years,  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  July  19, 1993. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  93-18015  Filed  7-27-93;  8:45  am) 
BiUJNO  CODE  S4SO-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Noe.  ER93-71 4-000,  at  al.] 

Great  Bay  Power  Corp.  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

July  21, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Great  Bay  Power  Corp. 

[Docket  No.  ER93-714-0001 
Take  notice  that  on  July  6, 1993,  Great 
Bay  Power  Corporation  (Great  Bay) 
tendered  for  filing  its  executed  copy  of 
the  Agreement  for  Short-Term  Sales  to 
Long  Island  Lighting  Company. 

Comment  date:  August  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montana-Dakota  Utilities  Co. 

[Docket  No.  ER93-790-0001 

Take  notice  that  on  July  15, 1993, 
Montana-Dakota  Utilities  Company 
(Montana-Dakota),  a  Division  of  hfflU 
Resources  Group,  Inc.,  tendered  for 
filing  a  request  for  authority  to 
supplement  its  contract  with  the  United 
States  Department  of  Energy,  Western 
Area  Power  Administration  (Western)  to 
accommodate  the  transfer  of  energy  to 
Montana-Dakota 's  eastern  system 
through  Western’s  Miles  City  Converter 
Station. 

Montana-Dakota  requests  waiver  of 
the  notice  requirement  of  §  35.3  of  the 
Commission’s  Regulations  and  that  the 


amended  contract  be  made  effective  as 
ofjuly  1,1993. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragraph  F. 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Co. 

[Docket  No.  ER93-355-0001 
Take  notice  that  on  July  20, 1993, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  certain  cost 
support  data,  in  addition  to  a  related 
Amendment  No.  2  to  an  Agreement  for 
the  Sale/Purchase  of  Energy  (the 
Agreement)  between  Tucson  and  Louis 
Dreyfus  Electric  Power  Inc.  (LDEP).  The 
Agreement  provides  for  the  sale  and 
purchase  of  capacity  and  energy 
between  Tucson  and  LDEP  under 
flexible  arrangements  commencing 
February  1993. 

The  filing  is  being  made  to  (i)  include 
Tucson’s  response  to  certain  cost 
support  and  data  requests  received  from 
the  Commission’s  Staff  and  (ii)  tender 
an  Amendment  No.  2  to  the  Agreement 
which  reflects  a  change  in  the  method 
of  determining  tiie  ceiling  rate  under  the 
pricing  provisions  of  the  Agreement. 

The  parties  request  an  effective  date 
of  February  3, 1993,  and  therefore 
request  waiver  of  the  Commission’s 
regulations  with  respect  to  notice  of 
filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Power  &  Light  Co.  and 
Northern  States  Power  Co. 

[Docket  No.  EC93-19-0001 
Take  notice  that  on  July  14, 1993, 
Minnesota  Power  &  Light  Company  and 
Northern  States  Power  Company 
tendered  for  filing  a  joint  application  for 
authorization  under  section  203  of  the 
Federal  Power  Act  to  sell  and  purchase, 
resp>ectively,  certain  500  kV  facilities  at 
the  Forbes  substation  in  St.  Louis 
County,  Minnesota. 

Comment  date:  August  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Great  Bay  Power  Corp. 

[Docket  No.  ER93-721-0001 
Take  notice  that  on  July  6, 1993,  Great 
Bay  Power  Corporation  (Great  Bay) 
tendered  for  filing  its  executed  copy  of 
an  Agreement  for  Short-Term  Sales  to 
Bangor  Hydro-Electric  Company. 

Comment  date:  August  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Pransylrania  Power  ft  Light 

(Docket  No.  ER93-a04-000] 

Take  notice  that  on  July  15, 1993, 
Pennsylvania  Power  ft  L^t  Company 
(PP&L)  tendered  for  filing  a  Fifth 
Supplement  to  the  Capacity  and  Energy 
Sales  Agreement  between  PP&L  and 
Baltimore  Gas  &  Electric  Company 
(BC&E)  which  Supplement  is  dated  July 
1 3, 1993.  The  only  change  made  by  the 
Supplement  to  the  Agreement  is  to 
lower  the  rate  of  return  on  equity  from 
12.75%  to  11%,  which  change 
implements  a  settlement  reached  at 
Docket  No.  ER93-268-000. 

PP&L  has  requested  an  elective  date 
of  July  15, 1993  for  the  Supplemmit 
pursuant  to  Commission  {nocedent 
under  the  Central  Hudson  doctrine. 


PP&L  states  that  a  copy  of  its  filing 
was  served  on  the  Pennsylvania  Public 
Utility  Commission,  the  Maryland 
Public  Service  Commission,  and  BG&E. 

Comment  date:  August  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Madison  Gas  and  Electric  Co.  and 
Wi8C4}n8in  Power  and  Light  Go. 

[Docket  No.  BC93-18-000] 

Take  notice  that  on  July  12, 1993, 
Madison  Gas  and  Ele<^c  Company  and 
Wisconsin  Power  and  Li^t  Company 
tendered  for  filing  with  Um  Federal 
Energy  Regulatory  Commission  an 
application  for  disposition  of  an 
acquisition  of  facilities  by  sale  and 
transfer,  respectively.  The  facilities 
consist  of  a  138-69-kV  transformer. 


Copies  of  the  filing  have  been 
provided  to  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  5. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service  Corp. 
(Docket  No.  EL93-54-000] 

Take  notice  that  on  July  12, 1993, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  fat  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  waiver  of  fuel  clause 
regulations  to  allow  the  refund  to  its 
wholesale  customers  of  Department  of 
Energy  refunds  to  WPSC  for  past  spent 
nuclear  fuel  disposal  fees.  The 
customers  affected  by  WPSC’s  filing  are: 


Customer 

category 

Rate  schedule  or  tariff  designation 

Alger  fVtfl  Etectfte . 

W-1 . . 

Tariff,  originai  vol.  2  service  agreement  No.  8. 

Tariff,  original  vol.  2  service  agreement  No.  5. 

Tariff,  original  vol.  2  service  agreement  No.  3. 

Tariff,  original  vol.  2  service  agreement  No.  4. 

Tariff,  original  vol.  2  service  agreement  No.  6. 

Tariff,  originai  voi.  2  service  agreement  No.  1. 

Tariff,  original  vol.  2  service  agreement  No.  7. 

Tariff,  originai  vol.  3  service  agreemerrt  No.  1. 

Tariff,  original  voi.  1  service  agreement  No.  5. 

Supplement  No.  3  to  rate  schedule— FERC  No.  51. 

Washington  Island  Electric  Cooperative . . . 

ViHage  . . 

W-1  . . 

W-1  . 

rUfy  rrf  5tlApliMniinn  . 

W-1 _ 

VMage  of  Halford  . . 

W-1  . - . 

Wisconsin  PuWic  Power,  Inc  Systom  . 

W-1  . 

City  0*  Wisconsin  Rsplds . 

W-1  . . . 

r.nnso4dS4ed  Wakir  Pomnu’ .  . 

W-3 . 

City  of  ManNownr  .  . . 

W^  . . . . . 

City  of  Marshfield . . . . . 

WPSC  requests  that  the  Commission 
waive  the  provision  of  18  CFR  35.14  of 
its  regulations  to  permit  the  refunds  to 
lake  place.  WPSC  requests  an  effective 
date  of  the  beginning  of  the  first  full 
hilling  cycle  after  60  days  after  the 
Commission  grants  the  waiver.  WPSC 
requests  that  the  Commission  act  on  the 
petition  within  sixty  days  of  the  filing 
date. 

WPSC  states  that  a  copy  of  the  filing 
has  been  served  on  the  affected 
customers  and  on  the  public  service 
commissions  of  Michigan  and 
Wisconsin  and  that  the  filing  has  been 
posted  as  required  by  the  Commission’s 
regulations. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
R25  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  ncrt  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  CasheU, 

Secretary. 

[FR  Doc.  93-17967  Filed  7-27-93;  8:45  am) 
aaUNQ  CODE  sriT-oi-M 


[Docket  No.  RP93-1 57-000] 

Carnegie  Natural  Gaa  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  22. 1993. 

Take  notice  that  on  July  20, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  the  following  revised 
tariff  sheets,  with  proposed  effective 
date  of  August  1, 1993: 

Second  Revised  Sheet  No.  11 
Sixth  Revised  Sheet  No.  138 
Third  Revised  Sheet  No.  139 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  as  a  limited 
application  pursuant  to  section  4  of  the 


Natural  Gas  Act  to  permit  Carnegie  to 
flow  through  and  bill  to  its  customers, 
on  an  as-billed  basis,  amounts  direct 
billed  to  Carnegie  by  Texas  Eastern 
Transmission  ^rporation  (Texas 
Eastern)  as  costs  associated  with  Texas 
Eastern’s  contract  assignment  program 
(CAP),  including  amounts  billed  to 
Carnegie  pursuant  to  Texas  Eastern’s 
filing  of  May  26, 1993,  in  Docket  No. 
RP93-122-000  which  was  accepted  by 
the  Commission  in  an  order  June  30, 
1993,  citing  Texas  Eastern  Transmission 
Corp.,  63  FERC  1 61,350  (1993). 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  pretests  should  be 
filed  on  or  before  July  29, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  93-17936  Filed  7-26-93;  8:45  ami 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RPe»-1S6-000] 

iroquoia  Gaa  Transmiaaion  System, 

L.P.;  Proposed  Changes  In  FERC  Gas 
Tariff 

July  22, 1993. 

Take  notice  that  on  July  20, 1993, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois]  tendered  for  filing  as  part  of 
its  FT31C  Gas  Tariff,  Original  Volume 
No.  1,  the  following  revised  tariff  sheets, 
to  be  effective  on  August  19. 1993: 

Sixth  Revised  Sheet  Na  4 
Second  Revised  Sheet  No.  20 
Third  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  22-A 
Third  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  36 

Because  Iroquois  has  filed  its 
compliance  filing  in  Docket  No.  RS92- 
17  and  anticipates  an  effective  date  of 
September  3, 1993,  Iroquois  also 
tendered  for  filing  the  following  revised 
tariff  sheets  in  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff  to  be  effective 
September  1, 1993: 

First  Revised  Sheet  Na  4 
First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  45 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  47 
First  Revised  Sheet  No.  48 
First  Revised  Sheet  Na  63 
First  Revised  Sheet  No.  118 
First  Revised  Sheet  Na  187 
First  Revised  Sheet  Na  188 
First  Revised  Sheet  No.  189 

Iroquois  states  that  these  tariff  sheets 
permit  Iroquoia  to  recover  its  system 
fuel  and  the  fuel  that  it  reimburses  to 
third-party  transporters. 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  end 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  29. 
1993.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-17937  Filed  7-27-93;  8:45  am] 
MtUNQ  CODE  tm-01-M 


[OockM  Nos.  RP91-203-000  and  RP92-132- 
000  (Phase  I.  and  Phase  H  PCB  Issues)] 

Tennessee  Gas  Pipeline  Co.,  Informal 
Conference 

July  22, 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  July  27, 1993,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington.  DC,  at  1  p.m.  or  at  the 
conclusion  of  the  teclmical  conference 
in  Docket  No.  RS92-23-000,  whichever 
is  later,  for  the  purpose  of  attempting  to 
agree  on  procedures  for  the  referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  Williams  (202)  208-0743  or 
Dennis  H.  Melvin  at  (202)  208-0042. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-17939  Filed  7-27-93;  8:45  am) 
BiUJNG  CODE 


[Dockat  Na  RP93-139-O01] 

Transwestern  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  22. 1993. 

Take  notice  that  Transwestera 
Pipeline  Company  (Transwestem)  on 
July  16, 1993  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
proposed  to  be  effective  August  1, 1993: 
Substitute  Original  Sheet  No.  5E(vi) 

On  June  9, 1993  Transwestem  filed 
tariff  sheet  in  which  it  sought  to  modify 
its  take-or-pay,  buy-out  and  buy-down 
mechanism  (Transition  Cost  Recovery  or 
TCR  mechanism)  in  order  to  recover 
certain  take-or-pay,  buy-out,  buy-down, 
and  contract  reformation  costs. 
Transwestem  states  the  above- 


referenced  tariff  sheet  is  being  filed  to 
correct  TCR  amoimt  #13,  which 
inadvertently  included  a  monthly 
amortization  amount  for  July.  1993.  This 
amoimt  is  hereby  deleted,  consistent 
with  the  effective  date  of  the  tariff  sheet 
Transwestera  states  that  the  deletion  of 
this  amoimt  does  not  change  any  of  the 
totals  or  calculations  on  other  tariff 
sheets  included  in  the  original  filing. 
Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  mles,  regulations  and/or  orders 
that  may  be  necessary  so  as  to  permit 
the  instant  tariff  sheet  to  become 
effective  August  1, 1993. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  29, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-17938  Filed  7-27-93;  8:45  am) 
BNJJNQ  CODE  f717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  July  2 
Through  July  9, 1993 

During  the  Week  of  July  2  through 
July  9, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  emy  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
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of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  July  22, 1993. 

George  B.  Brvznay, 

.  Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  July  2  through  July  9, 1993] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

7/6/93  . 

Carl  Weissman  &  Sons,  Great  Falls,  MT  .... 

LFA-0308 .  . 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
June  29,  1993  Freedom  of  Information  Request  Denial 
Issued  by  the  Richland  Field  Office  would  be  rescinded, 
and  Carl  Weissman  &  Sons  would  receive  a  tabulaton 
of  bids  received  for  RFP  No.  W-181155-FJ  and  any 
documents  where  bidders  have  extenuating  cir¬ 
cumstances  In  their  bids,  showing  atterrtate  prices  and 
reasons. 

7/6/93  . 

Energy  Refunds,  Inc.,  Hardin,  KY  . 

LFR-0012  . 

Modification/Rescission.  If  granted:  The  Jurte  4,  1993  De¬ 
cision  and  Order  (Case  No.  LFX-0010)  which  barred 
Errergy  Refunds,  Inc.  from  representing  refund  appli¬ 
cants  would  be  rrKxiified. 

7/7/93  . 

Altxjquerque  Tribune,  Cleveland,  OH  . 

LFA-0309 . 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
May  26.  1993  Freedom  of  Information  Request  Denial 
issued  by  the  Office  of  Referertce  arxl  Information  Man- 
agerrtent  Division  would  be  resdrxfed,  and  the  Albu¬ 
querque  Tribune  would  receive  access  to  a  complete 
copy  of  DOE  records  pertainirrg  to  experiments  corv 
ducted  from  1945  to  1947  In  which  plutonium  was  In¬ 
jected  into  18  human  subjects  arxl  a  fee  waiver. 

Refund  Applications  Received 

[Week  of  July  2  through  July  9, 1993] 


Date  received 

Name  of  firm 

Case  No. 

6/29/93  . 

Farmers  Petroloum  Coop,  Inc . 

RF344-1 

6/30/93  . 

Pride  Terminals.  Inc  . 

RF351-3 

6/30/93  . 

City  of  Pasadena . 

RF347-7 

7, '2/93 . 

Tri-City  Gas,  Inc  . 

RF340-186 

7/2/93 . 

Fairfield  Gulf . 

RF300-21747 

7/?/93  . 

Western  Brassworks  . 

RF347-9 

7/?/M  thni  7/9/M  . 

Atlantic  Richfield  Applications  Received . 

RF304-14183  thm 

RF304-14223 

7/2/93  thm  7/9/93  . 

Beacon  Oil  Refund  /Applications  Received  . 

RF238-113  thru 

RF238-129 

7./2/93  thru  9/9/93  . 

Texaco  Refund  /Applications  Received  . 

RF321-19789  thru 

RF321-19793 

7/6/93 . 

Cargill,  Inc  . 

RF347-8 

7/6/93 . 

Shall  ChnmiMi  Co . 

RF351-4 

7/6/93 . 

Ir^larxf  Reclamation . 

RF272-94781 

7/6/93 . 

Hooker  Equity  Exchange . 

RD272-94782 

7/6,'93 . 

Farmers  Oil  Co.,  of  Outlook . . 

RF272-94783 

7/7/93 . 

Rod  Steinheiser  BotUe  Gas . 

RF340-187 

7/7/93 . 

Silverock  Baking  Corp . 

RF272-94784 

7/7/93 . 

State  Line  Grain  Co  . 

RF272-94785 

|FR  Doc.  93-18019  Filed  7-27-93;  8:45  am] 
BILUNG  CODE  4460-01-^ 


Issuance  of  Decisions  and  Orders; 
During  the  Week  of  May  17  Through 
May  21, 1993 

During  the  week  of  May  17  through 
May  21, 1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 


other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Shapiro,  Fussell,  Wedge  S’  Smotherman, 
5/19/93,  LFA-028a 


Shapiro,  Fussell.  Wedge  & 
Smotherman  (Shapiro)  filed  an  Appeal 
from  a  determination  issued  to  it  by  the 
Strategic  Petroleum  Reserve  Project 
Management  Office  (SPRMO)  of  the 
DOE.  The  determination  denied,  in  part, 
a  Request  for  Information  which 
Shapiro  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA). 
Shapiro  requested  records  pertaining  to 
an  award  made  to  a  subcontractor  for 
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increased  costs  resulting  from  various 
engineering  change  notices.  Shapiro 
also  requested  records  referring  to 
allegations  of  improper  pricing  by  the 
subcontractor.  The  SPRMO  withheld 
three  documents  in  their  entirety,  one  of 
which  was  subsequently  released  to 
Shapiro.  The  remaining  two  documents, 
a  letter  to  the  DOE  Inspector  General’s 
Offrce  (IG  Letter),  and  a  collection  of 
cost  estimates  regarding  the  engineering 
change  notices  (^st  Estimates),  were 
withheld  pursuant  to  Exemption  5  of 
the  FOIA.  In  considering  the  Appeal, 
the  E)OE  found  that  SPRMO  had 
correctly  withheld  most  of  the  material 
in  the  IG  Letter,  but  had  incorrectly 
withheld  some  segregable  factual 
material.  At  the  S€une  time,  the  SPRMO 
requested  an  opportunity  to  make  a  new 
determination  to  consider  the 
applicability  of  Exemption  4  to  the  Cost 
Estimates.  Consequently,  the  DOE 
remanded  the  matter  back  to  SPRMO  to 
release  the  segregable  material 
contained  in  the  IG  Letter  and  to  issue 
a  new  determination  regarding  the  Cost 
Estimates. 

U.S.  News  S'  World  Report,  5/18/93, 
LFA-0287 

U.S.  News  k  World  Report  (U.S. 

News)  filed  an  Appeal  from 
determinations  issued  to  it  on  February 
18. 1993,  March  26, 1993,  and  April  1, 
1993,  by  the  Office  of  Procurement, 
Assistance,  and  Program  Management 
(OP A)  under  the  Freedom  of 
Information  Act  (FOLA).  In  its  Appeal, 
U.S.  News  challenged  OPA’s 
application  of  Exemption  4  and 
Exemption  6  to  the  requested 
documents.  In  considering  the  Appeal, 
the  EXDE  found  that  OPA  properly 
withheld  the  information  at  issue  under 
Exemption  4,  but  improperly  applied 
Exemption  6  to  the  same  material.  In 
view  of  the  Exemption  4  finding,  the 
Appeal  was  denied. 

Refimd  Applications 

Murphy  Oil  Corporation/Ecstem  Oil, 
Imperial  Oil,  5/19/93,  RR309-2, 
RR309-3 

The  DOE  issued  a  Decision  and  Order 
denying  two  Motions  for 
Reconsideration  filed  in  the  Murphy  Oil 
Corporation  special  refund  proceeding 
on  behalf  of  Eiastem  Oil  Co.,  Inc. 
(Eastern),  and  Imperial  Oil  Co.,  Inc. 
(Imperial).  In  the  Motions.  Mr.  Jack  J. 
Ceccareli  of  Joy  Enterprises,  Inc.,  parent 
company  to  Extern  and  Imperial, 
request^  that  the  DOE  reconsider  its 
previous  determination  in  which  it 
limited  the  combined  refund  which  the 
two  affiliates  and  their  subsidiaries 
could  receive  $50,000  in  principal.  Mr. 
Ceccarelli  asserted  that  the  two  firms 


should  be  eligible  to  receive  two 
$50,000  maximum  presumption  refunds 
because  they  were  separately-operated 
during  the  refund  period.  The  two  firms, 
however,  currently  share  the  same 
management,  boards  of  directors, 
accountants,  and  headquarters  facilities. 
Therefore,  because  the  current  degree  to 
which  two  affiliated  firms  maintain 
their  separate  identities  is  the 
determinative  factor  in  deciding 
whether  to  approve  separate 
presumption  refunds,  the  DOE  denied 
Mr.  Ceccarelli ’s  Motion  for 
Reconsideration. 

Murphy  Oil  Corporation/George  E. 

Davis,  5/17/93,  RF309-1365 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Petroleum  Fimds,  Inc.  (PFI),  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding  on  behalf  of  George  E.  Davis. 
Mr.  Davis  requested  a  refund  based 
upon  1,489,150  gallons  of  Murphy 
gasoline  and  kerosene  that  he  sold  as  a 
consignee  dealer  during  the  consent 
order  period.  Consignees,  however,  are 
presumed  to  have  been  uninjured  by 
Murphy’s  alleged  overcharges.  In  an 
attempt  to  rebut  the  consignee 
presumption  of  non-injury,  Mr.  Davis 
contended  that  he  was,  in  fact,  injured 
by  Murphy’s  alleged  overcharges 
because  he  was  imable  to  compete  with 
other  retail  stations  in  his  marketing 
area.  His  assertions  alone,  however, 
were  insufficient  to  rebut  the  consignee 
presumption.  In  the  absence  of  any 
evidence  that  he  was  injured  by 
Murphy’s  pricing  practices,  the  DOE 
denied  the  Application  for  Refund. 
Murphy  Oil  Corp./Kickapoo  OH  Co., 
5/17/93,  RF309-1 281 
Kickapoo  Oil  Company,  Inc. 
(Kickapoo)  filed  an  Application  for 
Refund  with  the  DOE  in  the  Murphy  Oil 
Corp.  Subpart  V  refund  proceeding.  In 
considering  Kickapoo’s  Application  for 
an  above-volumetric  refund  based  on  its 
allegations  that  the  Murphy  Oil  Corp. 
(Murphy)  had  violated  the  DOE’s 
Allocation  regulations,  the  DOE  found 
that  Kickapoo  had  failed  to  show  that  it 
had  contemporaneously  complained  to 
the  DOE  about  the  allocation  violations 
alleged  in  its  Application.  In  addition, 
the  DOE  found  that  Kickapoo’s  failure  to 
purchase  all  of  the  petroleum  products 
allocated  to  it  was  often  explained  by 
factors  other  than  Murphy’s  alleged 
violations  of  the  allocation  regulations. 
Accordingly,  Kickapoo’s  Application  for 
an  above-volumetric  refund  based  upon 
Murphy  alleged  allocation  violations 
was  rejected  by  the  DOE.  However, 
since  the  DOE  determined  that 
Kickapoo  had  adequately  documented 
its  purchases  of  322,023,768  gallons  of 


refined  petroleum  products  from 
Miirphy  during  the  consent  order 
period,  it  granted  Kickapoo  a  volumetric 
refund  of  $50,000  in  principal  and 
$24,875  in  interest. 

Shell  Oil  Company/  Firestone  Tire  and 
Rubber  Co.,  5/19/93,  RF315-7217 
'This  Decision  and  Order  considered 
the  Application  for  Refund  filed  by 
Firestone  Tire  and  Rubber  Company 
(Firestone)  that  purchased  substantial 
quantities  of  butadiene,  styrene,  bunker 
ffiel.  diesel  fuel  and  motor  gasoline  from 
Shell  Oil  Company  d\iring  the  consent 
order  period.  'The  volume  of  purchases 
that  formed  the  basis  for  the  refund 
request  was  reduced  because  (1)  styrene 
was  not  a  covered  product  at  any  time 
during  the  consent  order  period  and  (2) 
butadiene  was  decontrolled  on  January 
31. 1974.  Therefore,  4,378,890  gallons  of 
styrene  and  81,621,253  gallons  of 
butadiene  (the  sum  of  its  post-decontrol 
butadiene  purchases)  were  subtracted 
from  Firestone’s  claimed  purchase 
volume.  The  total  refund  granted  in  this 
Decision  and  Order  was  $2,188 
(comprised  of  $1,422  in  principal  and 
$696  in  interest)  based  on  its  purchase 
of  6,293,206  gallons  of  Shell  refined 
product. 

Texaco  Inc./College  Center  Texaco 
Service.  5/19/93,  RR321-79 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Wilson,  Keller  &  Associates, 

Inc.,  in  the  Texaco  Inc.  Suhpart  V 
special  refund  proceeding  on  behalf  of 
College  Center  Texaco  Service.  The  DOE 
had  previously  denied  two  Applications 
for  Refund  filed  on  behalf  of  College 
Center  Texaco  Service  by  Wilson,  Keller 
k  Associates,  Inc.,  and  by  Federal 
Refunds,  Inc.,  because  those 
Applications  appeared  to  be  deliberate 
duplicates.  However,  in  the  Motion  for 
Reconsideration,  Dale  K.  Hollick,  owner 
of  College  Center  Texaco  Service  and 
Wilson,  Keller  &  Associates.  Inc., 
provided  reasonable  explanations  for 
the  duplicate  filings.  The  EXDE.  as  a 
discretionary  matter,  reviewed  the 
Motion  and  determined  that  it  should  be 
granted.  Accordingly,  the  applicant  was 
granted  a  refund  in  the  amount  of 
$1,137  ($838  principal  plus  $299 
interest). 

Texaco  Inc./Mapco  Inc.,  5/18/93, 
RF321-17068 

The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund 
filed  by  MAPCO  Inc.  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding 
based  on  purchases  of  120,555,041 
gallons  of  refined  product  made  by  two 
of  MAPCO  Inc.’s  subsidiaries. 
Thermogas  Company  and  MAPCO  Gas 
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Products,  Inc.  Accordingly,  MAPCO  Inc. 
was  granted  a  refund  of  $67,815 
($50,000  principal  plus  $17,815 
interest).  However,  the  refund  was  not 
released  to  MAPCX)  Inc.;  rather,  it  was 
placed  in  an  interest  hearing  escrow 
account  pending  the  final  resolution  of 
an  enforcement  proceeding  involving 
another  of  MAPCX)  Inc.’s  subsidiares 
MAPCO  International  Inc. 

Texaco  IncJMike  M.  Marcello,  Inc.,  5/ 
18/93,  RB321-129 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  Texaco  Inc. 
special  refund  proceeding  on  behalf  of 
K^ke  M.  Marcello,  Inc.  (Marcello,  Inc.). 
The  original  Application  for  Refund  had 
been  denied  based  upon  the  president  of 
the  firm’s  involvement  with 


unauthorized  Applications  for  Refimd. 
After  reviewing  the  submission,  the 
DOE  found  the  explanations  offered  in 
the  Motion  for  the  imauthorized  filings 
to  be  unpersuasive.  Furthermore,  the 
DOE  found-no  basis  for  reconsideration 
of  the  December  2, 1992  Decision  and 
Order  issued  to  Mike  M.  Marcello,  Inc., 
and  the  Motion  for  Reconsideration  was 
denied. 

Texaco  Inc./Tubb’s  Oil  Company,  5/18/ 
93,  RF321-3862 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Lewis  C.  Gilbert  on  behalf  of  Tubb’s 
CHI  Company  (Tubb’s)  in  the  Texaco  Inc. 
special  refund  proceeding.  Mr.  Gilbert’s 
claim  was  based  on  Tubb’s  Texaco 
purchases  fiom  March  1973  through 
March  1978.  However,  Mr.  Gilbert  did 


not  purchase  the  assets  of  Tubb’s  until 
June  1979.  After  reviewing  the 
documentation  regarding  the  sale,  the 
DOE  determined  &at  Mr.  Gilbert  did  not 
acquire  the  stock  of  Tubb’s  and  that  the 
right  to  a  refund  was  not  transferred  to 
him  as  an  asset.  Consequently,  the  DOE 
found  that  Mr.  Gilbert  was  not  entitled 
to  a  refund  based  on  Tubb’s  Texaco 
purchases  prior  to  June  1979. 

Refund  Applications 

*rhe  Office  of  Hearings  and  Appeals 
issued  the  following  D^isions  and 
Orders  concerning  refund  applications 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Anchor  Gasoline  Corporatior^nhenof  s  Canal  at  al ..... 
Atlantic  Richfield  Cornpany/Femandes  ARCO  at  al .... 

Atlantic  Richfield  Company/Ron’s  ARCO  at  al . 

Cumberland  CemecM  &  Supply  at  ei . 

Enron  CorpTCoastal  States  Trading,  Inc . 

G  I  Trucking  Company . 

GuH  Oil  Coqx)ration/Dick  Cramer's  Gulf  Service  . 

Harry’s  Gulf . 

Gulf  Oil  Corporation/Newbridge  Service  Certter . 

Newbridge  Service  Center . 

Gulf  OH  Corporatlon/P  &  BGulf . 

Gulf  OH  Corporatiort/Royster  T  ransport  Company . 

Gulf  Oil  CorporatiorySimco  Sales  Service  of  PA  ef  a/ 

Gulf  OH  Corporation/VlUage  Gulf  Service  at  al . 

Manitowoc  School  District  at  al . 

New  York  City  Transit  Authority . 

Shel  OH  Company/Roger's  OH  Company  at  al . 

Texaco  IncVA^rson's  Lakewood  Texaco . 

Texaco  Inc7  Arrderson’s  Lakewood  Texaco . 

Texaco  IncVAnita's  Tortilietia  at  al . 

Texaco  tncJFott  Hale  Fuel  Co.  at  al . 

Texaco  Inc7 1.B.E.  Industries,  Inc.  atal . 

Texaco  kKAang’s  Grocery . 

Texaco  Inc7  Wright-Hulse  Oil  Co . 

Freeway  Texaco  Service  . 

Town  of  Madawaska  School  Dept,  at  al . 


RF346-22 

05/17/93 

RF304-13349 

05/19/93 

RF304-11893 

05/21/93 

RF272-77466 

05/18/93 

RF340-183 

05/18/93 

RF272-92624 

05/20/93 

RF300-14386 

05/17/93 

RF300-15941 

RF30G-13685 

05/20/93 

RF3OO-13606 

RF300-14352 

05/18/93 

RF30O-17198 

05/20/93 

RF300-19009 

05/16/93 

RF300-17170 

05/21/93 

RF272-81401 

05/21/93 

RF272-66878 

05/20/93 

.  RF31 5-437 

05«1/93 

.  RF321-19728 

05/18/93 

.  RF321-19746 

05/20/93 

.  RF321-15553 

05/18/93 

.  RF321-14191 

05«1/93 

.  RF321-16232 

05/19/93 

.  RF321-19747 

05«1/93 

.  RF321-19710 

05/20/93 

.  RF321-19736 

.  RF272-80729 

05/21/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Americus  Wood  Preserving  . 

RF30a- 

17485 

Arrdersrxt  Texaco . 

RF321- 

17435 

Avorxiale  Texaco  . 

RF321- 

14823 

Big  Walnut  Local  School  Dis- 

RF272- 

trict. 

87293 

Borough  of  ML  Arlington . 

RF272- 

83343 

Brooklyn  Unit  District  188  . 

RF272- 

87281 

Buffalo  Center-Rake  Commu- 

RF272- 

mty  Schools. 

87279 

Name 

Case  No. 

Burbank  School  District  111  .... 

RF272- 

87275 

Burkewitz  Oil  Company . 

RF300- 

21739 

Calaveras  Cement  Company  ... 

RF272- 

25984 

Caldwell  Schools,  U.S.D.  360  .. 

RF272- 

87269 

Carbon  Cliff-Barstow  School 

RF272- 

District. 

87264 

Carver  School  District . 

RF272- 

87261 

Cayuga  Independent  School 

RF272- 

District. 

87259 

Central  School  District  51  . 

RF272- 

87253 

Central  York  School  District . 

RF272- 

87252 

Name 

Case  No. 

Chamberlain  School  District  7- 

RF272- 

1. 

87248 

Chelsea  School  District . 

RF272- 

87244 

Cicero  School  District  99  . 

RF272- 

87226 

City  of  Fort  Thontas . 

RF272- 

83392 

City  of  Oak  Harbor . 

RF272- 

83423 

City  of  PerKfleton . 

RF272- 

83349 

ContisNpping . 

RF272- 

25150 

Contishipping  Division . 

RD272- 

25150 

Dan  Escobedo’s  Texaco . 

RF321- 

10562 
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Name 


Dixie  Junction . 

Dodson’s  Texaco  . 

Falls  Church  County  Public 
Schools. 

Farmers  Union  Oil  Co . 

Farmersville  Auto  Company, 
Inc. 

Finneytown  Local  School  Dis¬ 
trict. 

First  Midwest  Corporation . 

Fowler  School  District  45 . 

Freesoil  ConrHnunity  School 
District 

Gifford-Hill  &  Company,  Inc  . 

Gifford-HiN  &  Company,  Inc  . 

Gilbert  J.  Hess  . 

Gordon  Olson  Clark  Super  100 
Harmaford  Brothers  Company, 
Inc. 

Jerr-Dan  Corporation  . 

Joe  WHkison . 

John  Franconia  Trucking  Co., 
Inc. 

Krings  Motors . 

Kwick  Way,  Inc . 

Lonas  Construction  Company, 
Irtc. 

M  &  B  Metal  Products  Com¬ 
pany. 

M&M  Construction  Company  ... 

Marrson  Construction  &  Engi¬ 
neering  Company. 

Mechanics  Laundry  Company  . 

Mechanics  Laundry  Company  . 

Overiartd  Sand  &  Gravel  Com¬ 
pany. 

Polk  County  Department  of 
Education. 

Ray  City  Gulf . 

Reliance  Universal  Inc . 

Seward  Avenue  Gulf  Service  ... 

St.  Peter  The  Apostle  Church  .. 

The  BerWirte  Corporation . 

Town  of  Glocester . 

U.S.  Elevator  Corporation . 

Waifs  Shell  Series . 


Case  No. 


RF300- 
16484 
RF321- 
18638 
RF272- 
87205 
RF272- 
47459 
RF315- 
9583 
RF272- 
87208 
RF272- 
91582 
RF272- 
87213 
RF272- 
87220 
RF272- 
38282 
RD272- 
38282 
RF272- 
92159 
RF342-228 
RF272- 
92812 
RF272- 
•  67782 
RF272- 
91922 
RF300- 
17438 
RF315- 
7953 
RF300- 
18413 
RF272- 
92134 
RF272- 
90793 
RF300- 
13924 
RF272- 
93242 
RF321- 
17476 
RF321- 
17531 
RF272- 
93791 
RF272- 
86112 
RF300- 
18347 
RF321- 
17468 
RF300- 
17931 
RF272- 
91929 
RF272- 
93277 
RF272- 
83364 
LFA-0295 
RF315- 
9455 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 


Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management; 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  July  22, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-18020  Filed  7-27-93;  8:45  am) 
MLLINO  C006  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPP-50767;  FRL-4633-4] 

Receipt  of  an  Application  for 
Notification  of  a  Geneticaiiy-Aitered 
Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  horn 
American  Cyanamid  Company  a 
notification  of  intent  to  conduct  a  small- 
scaled  field  test  of  a  genetically-altered 
microbial  pesticide.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  August  27, 1993. 
ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50767  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  246,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  Information  submitted  in 
any  comment(s)  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information" 
(CBI). 

Information  so  marked,  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 


Information  on  the  proposed  test  and  all 
written  comments  will  be  avedlable  for 
public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM)  18,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703-305- 
7690), 

SUPPLEMENTARY  INFORMATION:  An 
application  for  a  notification  has  been 
received  horn  American  Cyanamid 
Company,  Agricultural  Research 
Division  of  Princeton,  NJ,  08543-0400. 
The  purpose  of  this  small-scale  field 
trial  is  to  evaluate  the  efficacy  of 
Autographa  califomica  multiple  nuclear 
polyhedrosis  virus  (AcMNPV)  in  which 
a  section  of  the  genetic  material  (EGT) 
has  been  deleted  vEGTDEL  (relative  to 
AcMNPV  wild-type  and  a  commercial 
insecticide)  against  target  lepidopteran 
pests:  cabbage  looper,  beet  armyworm, 
fall  armyworm,  southern  armyworm. 
tobacco  bud  worm,  com  earworm, 
diamondback  moth,  and  the  cabbage 
worm.  The  proposed  programs  will 
consist  of  five  test  sites:  Arizona, 
California,  Florida,  New  Jersey,  and 
Texas  with  one  field  trial  per  site  to 
occur  between  August  to  December 
1993.  Total  acreage  for  each  field  trial 
will  consist  of  less  than  1  acre.  Each  test 
will  be  conducted  on  land  which  is 
currently  used  for  growth/production  of 
row  crops.  Each  field  trial  will  consist 
of  eight  treatments  to  include:  vEGTFEL 
@  1  X  109,  ion,  and  10>3  PIBs/acre; 
AcMNPV  @  1  X 109,  toil,  and  10*3  PBs/ 
acre;  local  commercial  standard 
insecticide;  and  imtreated  control. 
Within  a  given  test,  each  treatment  vdll 
be  applied  to  the  crop  no  more  than  six 
times;  treatments  wiU  be  applied  using 
ground  equipment.  At  the  conclusion  of 
each  test,  the  test  area  as  well  as  a  10 
ft.  wide  untreated  test  perimeter  will 
imdergo  crop  destruction. 

Dated:  July  14. 1993. 

Stephanie  R.  Irene, 

Acting  Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  93-17424  Filed  7-27-93;  8:45  am] 
MUJNO  CODE  esaO-90-f 
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[OPP-ia0887;  FRL  4633^ 

Receipt  of  Appitcetlon  for  Emergency 
Exemption  to  Uee  Imidadoprld; 
Soilcllatlon  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  recehred  a  specific 
exemption  request  from  the  Ariarana 
Department  of  Agricahure  (hCTeafter 
referred  to  as  the  “Applicant”)  to  use 
the  pestidda  imidaat^nid  (CAS 
105827-78-9)  to  treel  up  to  7.000  acres 
of  broccoli.  6,100  acres  of  caidiflower. 
3,500  acres  of  cabbage,  50,000  acres  of 
head  lettuce,  and  5,500  acres  of  leaf 
lettuce  to  control  the  sweet  potato 
whitefly  Bemesia  tabaci.  The  Applicaid 
propoaes  the  use  of  a  new  dwmical; 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  pubhc 
comment  befme  making  the  dedston 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  an 
or  before  August  12. 1993. 

ADDRESSES:  Three  copies  of  writtm 
comments,  bearing  tte  identihcation 
notetkm  ”OPP-180897.*’  should  be 
submitted  by  mml  to:  PuUic  Dodmt  nd 
Freedmn  of  Informalian  Section,  Field 
Operatkms  Kvisioo  (H7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protsctkm  Agency,  401 M  St.,  SW., 
Washington.  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jeniarson  Davis  Hi^way, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  induaimi  in  the  public 
reovd.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  availaUe  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  42. 1921 
Jefferson  Davis  Midway.  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  C(M«TACT:  By 
mail:  Andrea  Beard,  Registratiem 
Division  (H7505W),  C^ce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor.  Crystal 
Station  #1.  2800  Jefferson  Davis 


lEghway,  Arlington,  VA.  (703-3(^ 
8791). 

SURPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insectidde, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  state  agency 
firom  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  whidi  require  sudi 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  broccoli,  cauliflower,  cabbage,  head 
lettuce,  and  leaf  l^tuce  to  control  the 
sweet  potato  whitefly  (SPWF). 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  diis 
request 

The  Applicant  states  that  a  new  strain 
of  SPWF,  often  referred  to  as  the  B,  or 
poinsettia  strain,  was  initially  found  in 
Arizona  in  1988.  Since  that  time,  it  has 
steadily  spread  to  new  host  plants  and 
grown  in  population  size  each  summer 
and  fall.  This  strain  extracts  up  to  5 
times  as  much  sap  as  the  original  strain 
does.  This  excess  feeding  results  in  the 
production  of  elevated  levels  of 
honeydew  which  is  deposited  onto 
surfaces  where  the  SPWF  is  feeding. 

The  SPWF  causes  damage  by  feeding, 
and  the  honeydew  secreted  provides  a 
sxfostrate  for  mold,  causing  further 
damage.  When  SPWFs  become 
numerous,  as  they  did  in  many  areas  of 
the  state  in  tlie  past  several  years,  their 
direct  feeding  lowers  the  yield.  Ilia 
SPWF  has  also  been  implicated  as  a 
vector  of  virus. 

The  Applicant  claims  that  adequate 
control  of  the  SPWF  is  not  being 
achieved  with  currently  register^ 
products  and  alternative  cultural 
practices.  Along  with  this  request,  the 
Applicant  has  also  requested  a  specific 
exemption  for  use  of  a  different 
chemical,  bifenthrin,  on  ImuccoU, 
cauliflower,  and  head  lettuce,  for 
control  of  same  pest,  the  ^’WF.  The 
Applicant  Justifies  requests  for  two 
diemicals,  by  stating  that  the 
imidaclf^rid  would  be  applied  at 
planting,  as  a  soil  treatment;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  sealing  as  it 
germinates,  and  protect  the  emerging 
seedling  from  SPWF  feeding.  The 
Applicant  states  that  bifenthrin  can  only 
be  applied  as  a  foliar  spray,  which  is  of 
little  value  during  the  early 
establishment  phase  of  sealing 
development,  as  there  is  limited  leaf 
area  at  that  time.  Thus  the  Applicant 
proposed  that  use  of  bifenthrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  tieatmmt  The  Applicant 
indicatoe  that  imidacloprid  would  not 


be  of  use  as  both  a  soil  treatment  and 
a  foliar  spray,  becaiise  its  mode  of  action 
is  such  Aat  resistance  development  is  a 
concmn.  The  Registrant  of  inudaeloprid 
will  not  support  the  use  of  this  chemical 
further  into  the  growing  seeeon  for  this 
reasra.  The  Applicant  indicates  that 
without  adequate  cmtrol  of  the  SPWF 
in  broocoli.  cauliflowm,  cabbage,  head 
lettuce,  and  leaf  lettuce,  significant 
economic  losses  coukl  be  suffered. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  5  oz. 
(dry)  active  ingredient  (20  fluid  oz.  of 
pn^uct)  per  acre  with  a  maximum  of 
one  application  pe>  crop  season  on  a 
total  of  72,100  acres  of  the  above-listed 
crops.  For  each  of  the  crops  named,  it 
is  possible  to  produce  two  crops  per 
calendar  year  on  a  given  acre,  and 
therefore,  the  acreage  could  potentially 
receive  two  applications  of  imidacloprid 
per  calendar  year.  However,  the 
Applicant  proposed  to  limit  the 
mi^mum  amount  which  could  be 
applied  per  calendar  year  to  32  fluid  oz. 
per  acre.  Therefore,  use  uivder  this 
exemption  could  potentially  amount  to 
a  maximum  total  of  36j05Q  pounds  of 
active  ingredient,  or  18,025  gallons  of 
product.  This  is  the  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidacloprid  on  the  named  crops. 
However,  the  Applicant  requeued,  and 
was  panted,  specific  exemptions  for  the 
use  ^bifenthrin  for  SPWF  ccHitnd  in 
broccoli,  cauliflower,  and  head  lettuce 
last  year  (1992). 

This  notice  does  not  constitiUe  a 
decisitm  by  EPA  on  the  application 
itself.  The  regulatioDS  prverning  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pestidde).  Such  notice  provides  for 
opportunity  for  public  ccunnient  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency,  accordingly,  will  review  and 
consider  all  comments  received  during 
the  comment  period  in  determining  ■ 
whether  to  issue  the  emergency 
exemption  requested  by  the  Arizona 
Department  of  Agriculture. 

Dated:  July  1. 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-17422  Ftled  7-27-93;  8:45  ami 
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[PP  204048  and  2Q4048/T647;  FRL 
4630-7] 

Miles  Inc.;  Establishment  of  Temporary 
Toierancas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
insecticide  0-(2*(l,l-Dimethylethyl)-5* 
pyrimidinyl]  Oethyl  0(1- 
methylethyljphosphorothioate  and  for 
residues  of  the  insecticide  cyfluthrin  in 
or  on  certain  raw  agricultural 
commodities.  These  temporary 
tolerances  were  requested  by  Miles  Inc., 
Agricultural  Division. 

OATES:  These  temporary  tolerances 
expire  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-6600. 
SUPPLEMENTARY  INFORMATION:  Miles  Inc., 
Agricultural  Division,  P.O.  Box  4913, 
Kansas  City,  MO  64120-0013,  has 
requested  in  pesticide  petition  (PP) 
2G4048  and  2G4049,  the  establishment 
of  temporary  tolerances  for  residues  of 
the  insecticide  0-(2-(l,l-Dimethyiethyl)- 
5-pyrimidinyl]  O-ethyl  0-(l- 
methylethyUphosphorothioate  and  for 
residues  of  the  insecticide  cyfluthrin 
(cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate  in  or 
on  the  raw  agricultural  commodities 
com,  sweet  (K  -f  CWHR);  com,  grain, 
field  and  pop;  com,  forage  and  fodder, 
field,  pop,  and  sweet  at  0.01  part  per 
million  (ppm).  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  3125-EUP-202,  which  was 
previously  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  with  the  following 
provisions: 

1.  The  total  amount  of  treated 
commodities  to  be  covered  by  these 


temporary  tolerances  will  not  exceed 
that  which  was  treated  imder  the  above- 
referenced  experimental  use  permit 
which  expired  on  December  31, 1992. 

2.  Miles  Inc.,  must  immediately  notify 
the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  December  31, 
1993.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  was  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efiect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(i). 

Dated;  July  18, 1993. 

Stephanie  R.  Irnie, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-17865  Filed  7-27-93;  8:45  am) 
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[PP  2E4124/T649:  FRL  4634-7] 

Pseudomonas  fiuorescens; 
Establishment  of  Temporary 
Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biological  pesticide  Pseudomonas 


fiuorescens  strain  NQB  12089,  in  or  on 
the  raw  agricultural  commodity 
miishrooms. 

DATES:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
June  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM)  21,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-6900. 
SUPPLEMENTARY  INFORMATION: 
Interregional  Research  Pro|ect  No.  4, 
New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  New  Brunswick, 
NJ  08903-0231,  has  requested  in 
pesticide  petition  (PP)  2E4124,  the 
establishment  of  a  temporary  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  biological  pesticide 
Pseudomonas  fluorescens  strain  NQB 
12089,  in  or  on  the  raw  agricultural 
commodity  mushrooms. 

This  temporary  exemption  from  the 
requirements  of  a  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  vdth  the  provisions  of 
experimental  use  permit  66204-EUP-l, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fvmgicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  a  tolerance  has  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  totm  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Sylvan  Foods,  Inc.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use 
permit  that  have  a  bearing  on  safety. 
The  company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Dn^  Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  Jime 
30, 1994.  Residues  remaining  in  or  on 
the  raw  agricultural  commodity  after 
this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
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le^])y  ^frfied  during  tbe  term  of,  and 
in  accordance  with,  tie  provisions  of 
the  experimental  use  permit  and 
temporwy  exemptioD  from  the 
requiremant  of  a  tolanmcs.  This 
temporary  exemption  from  the 
n^quiremem  of  a  toteranca  may  be 
revoked  if  the  ejqperimenta)  use  permit 
is  revoked  or  if  any  mtperience  with  or 
scientific  data  on  this  pesticide  iixficate 
th^  such  revocatiosk  is  necessary  to 
protect  the  pubhc  haalth. 

The  Office  of  Management  and  Btkdget 
has  exempted  this  notice  from  the 
retpiirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requiromcnts  of  the 
Regulatory  Flexibility  Act  CPub.  L.  95- 
354,  94  StaL  1164.  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establisbiBg  new  tolerances 
or  raising  tolerance  levels  or 
Bsiablishiag  exemptions  fiom  toIerwu:e 
requirements  do  not  have  a  significant 
eronomic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Registar  of  May  4, 1961  (46 
FR  24950). 

Authority:  21  U.SjC.  34tta(l)- 

Dated:  |uty  It,  1993. 

Siephaaia  R.  brana. 

Acting  Director,  RegistnUion  Division.  C^fice 
of  Pesticide  Proffoms. 

IFK  Doc  93-17864  Piled  7-27-93;  B.-4S  am) 
BiLUNo  cooc  waa  sa  r 


[PF-578;  FRL-4S39^ 

Rohm  4  HaM  C04  PMtkhte  Pcttlon 
for  2'Methyl-4-{sothi«zoMn-^^ne  and 
5-Chloro»2  liethyt  4  l80thhgolin-3-Ona 

AGENCY:  EnvircHimental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Rohm  k  Haas  Co.  the  filing  of  a 
pesticide  petition  (PP  3E4189) 
proposing  to  establish  an  exemption 
from  the  requirement  of  a  tolerance 
under  40  CFR  180.1001(d}  for  2-methyl- 
4-isothiazoliu-3-one  and  5-cbloro-2- 
inethyI-4-isolhiazolin-3-one. 

ADDRESSES:  By  mail,  submit  written 
coinnnmts,  identified  by  the  document 
control  number  [PF-5781,  to;  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SVV.,  Washmgton,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  DBvi;  Hwy., 
Arlington,  VA  22202. 


Information  submitted  as  a  cormnenf 
concerning  this  notice  may  be  cfaimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Infoiroation’'  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  doM  not 
contain  CBI  must  be  submitted  fo: 
inclusion  in  the  public  record. 
Information  not  marked  coofidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  avail^ile  for  pddic 
inspection  in  Rm.  1128  at  the  addrea 
givoi  rixnre,  from  8  a jn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  StFORUATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch.  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washii^on,  DC  20460. 
Office  location  and  triephone  number: 
6th  Floor.  North  Tower,  Crystal  Station 
#1,  2800  Jefiarson  Davis  Hwy., 

Arlington.  VA  22202,  (703)-308-8320. 
SUPPUPMEKTARY  MFORMATION:  In  the 
Federal  Register  of  September  7. 1988 
(53  FR  34511],  EPA  granted  an 
exemption  from  the  requirement  of  a 
tolerance  under  §  180.1001(d)  for  2- 
methyl-4-isothiazolin-3-one  and  5- 
chIoro-2-methyi-4-isothiazolin-3-(me. 
This  exemption  included  a  limit  of 
“0^)0022%  (or  2.25  ppm)  in  the 
fcumulation.”  The  Agency's  calculated 
maximum  exp>ected  residue  was  based 
upon  a  concentration  of  2-methyl-4- 
isothiazolin-3-one  and  S<:bloro-2- 
methy)-4-isothiazolin-3-ODe  of  2.25  ppm 
in  the  final  solution  applied  to  growing 
crops.  Because  of  confusion  concerning 
what  the  term  “formulation”  means, 
Rohm  &  Haas  Co.,  Independence  Mall 
West.  Philadelphia,  PA  19105,  has  filed 
a  petition  (PP  3E4189)  with  EPA 
requesting  an  amendment  to  the 
exemption  entry  under  §  180.1001(d)  to 
change  the  limit  to  “not  more  than 
0.0022%  (22.5  ppm)  in  the  formulation; 
not  more  than  0.00022%  (2.25  ppm)  in 
the  final  solution  applied  to  growing 
crops.” 

.Authority:  7  U.S.C.  346a  and  371. 

Dated:  July  18, 1993. 

Stephanie  R.  Irene, 

Acting  Direcfor,  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  93^17863  Filed  7-27-93;  8.45  ami 

BiUJNG  oooa  mm  w  r 


(FRL-4683-9I 

Effluent  Guidellnee  Taek  Force;  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  Meeting 

SUMMARY:  The  Efiluent  Guidefines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  improvements 
to  the  Agency's  EfDuent  Guidelines 
Program.  The  meeting  is  opmi  to  the 
public. 

DATES:  The  meetmg  will  be  held  on 
August  17. 1993.  ftimi  8:30  ajn.  to  5 
p.m.,  and  August  18. 1993,  from  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Capital  Hilton  Hotel.  16th  and  K 
Streets.  NW..  Washington,  DC 
FOR  FURTHER  MFORMATKW  CONTACT:  Eric 
Strassler,  Effluent  Guidelines  Task 
Force  Staff  Director,  Office  of  Wat^ 
(WH-552),  401  M  Street.  SW.. 
Washington.  DC  20460;  telephone  202- 
260-7150,  fax  Z0Z-Z6O-7185. 
SUPPLEMENTARY  MFORMATION:  PursUMlt 
to  the  Federal  Advisory  Committee  Ac:t 
(Pub.  L.  92—463).  the  ^vironmental 
Protection  Agpncy  gives  notice  of  a 
meeting  of  the  Effiuent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  title  RI  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  re^onal  offices. 

The  meeting  agenda  will  include  Task 
Force  wori:  ^tnip  discussions  and 
reports  from  the  groups  on  specific 
problem  areas,  incluoing;  Selection 
criteria  and  methodology  for 
preliminary  industry  studies,  the  role  of 
ncKi-water  quality  impacts  and  pofhition 
prevention  in  effTuent  guicMines,  and 
redesigning  the  data  collection  and/or 
rulemaking  processes  for  effluent 
guidelines.  EPA  staff  will  also  discuss 
economic  analysts  methodology  and 
subcategorizalion  processes  used  in 
developing  effluent  sidelines. 

The  meeting  wil)  be  open  to  the 
public.  Limit^  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  puWic  may  sulnnit  written 
comments  to  the  Task  Force  regarding 
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improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Eric  Strassler  at  the  above 
address.  Comments  submitted  by 
August  10  will  be  considered  by  the 
Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  July  19. 1993. 

Genkm  Sdiisler, 

Acting  NACEPT  Desiffiated  Federal  Official. 
(FR  Doc.  93-18003  Piled  7-27-93;  8:45  am] 

BauNO  oooc  mto  so  e 


[OPPTS-44600;  FRL~4635-1] 

TSCA  Chemical  Tasting;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  aiuiounces  the 
receipt  of  test  data  for  commercial 
hexane  (CAS  Nos.  96-37-7  and  110-54- 
3),  submitted  pursuant  to  a  final  test 
rule.  This  notice  also  announces  the 
receipt  of  test  data  for  sodium  cyanide 
(CAS  No.  143-33-9),  1,1,1- 
trichloroethane  (CAS  No.  71-55-6),  and 
acrylic  acid  (CAS  No.  79-10-7), 
submitted  pursuant  to  a  testing  consent 
order.  All  ^ta  were  submitted  under 
the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  crfTSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Urector, 

Environmental  Assistance  Divisimi  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  ^ys  after 
it  is  received.  Under  40  CFk  790.60,  all 
TSCA  section  4  consent  orders  must 
contain  a  statement  that  results  of 
testing  conducted  pursuant  to  these 
testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  commercial  hexane  were 
submitted  by  the  American  Petroleum 
Institute  on  behalf  of  the  test  sponsors 
and  pursuant  to  a  test  rule  at  40  CFR 
799.2155.  They  were  received  by  EPA 
on  June  22, 1993.  The  submission 
describes  “an  inhalaticm  oncogenicity 
study  of  cmnmercial  hexane  in  rats  and 


mice:  Part  n  -  Mice."  This  chemical  is 
used  as  a  solvent  to  extract  seed  oils. 

Test  data  for  sodium  cyanide  were 
submitted  by  DuPont  Chemicals  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  June  16, 1993.  The  submission 
describes  the  adsorption  isotherm  of 
sodium  cyanide  in  soil.  This  chemical  is 
used  in  the  heap  leaching  process  for 
mining. 

Test  data  for  1,1,1-trichloroethaDe 
were  submitted  by  the  Halogenated 
Solvents  Industry  Alliance  on  behalf  of 
the  test  sponsors  and  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  June  22, 1993.  The  submission 
describes  the  “examination  of  rats  for 
developmental  neurotoxicologic  effects 
from  maternal  exposure  to  1,1,1- 
trichloroethane.”  This  chemical  is  used 
as  a  solvent. 

Test  data  for  acrylic  acid  were 
submitted  by  Basic  Acrylic  Monomer 
Manufacturers  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  testing 
ccmsent  order  at  40  CFR  799.5000.  They 
were  received  by  EPA  on  July  1, 1993. 
The  submission  describes  the 
“developmental  toxicity  dose  range- 
finding  study  of  inhaled  acrylic  acid 
vapor  in  New  Zealand  white  rabbits" 
and  the  “developmental  toxicity 
evaluation  of  inhaled  acrylic  acid  vapor 
in  New  Zealand  white  rabbits."  This 
chemical  is  used  in  surface  coatings: 
polyacrylic  acid  and  salts,  including 
superabsorbent  polymers,  detergents, 
water  treatment  and  dispersants;  textiles 
and  nonwovens;  exports;  adhesives  and 
sealants;  leather  and  polishes;  paper 
coating;  miscellaneous  add  and  ester 
uses,  including  spedalty  acrylates. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44600).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  firom  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office.  Rm.  ET-G102. 401  M  St..  SW.. 
Washington.  DC  20460. 

Authorily:  IS  U.S.C.  2603. 


Dated:  July  19. 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  C^ice 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  93-18002  Piled  7-27-93;  8:45  am) 
amjMQ  coos  — e  m  r 


FEDERAL  COyiiUNtCATIONS 
COMMISSION 

[DA  93-935] 

Lottery  for  Interactive  Video  and  Data 
Servica 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  The  Commission  has 
announced  the  date  and  time  for  a 
lottery  to  be  conducted  to  select  two 
tentative  selectees  for  each  of  the  first 
nine  markets  of  the  Interactive  Video 
and  Data  Service  (IVDS).  In  addition,  a 
list  of  the  applications  that  will  be  the 
subject  of  t^  lottery  will  be  made 
available  for  public  inspection  at 
various  Commission  locations  around 
the  country.  Any  applicant  that  believes 
that  there  is  an  error  in  this  listing  will 
have  an  opportunity  to  contact  the 
Commission’s  licensing  facility  in 
Gettysburg,  Pennsylvania  and  provide 
corrected  information. 

AOOREKES:  Federal  Communications 
Commission,  1919  M  Street,  NW. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Corbin  Small  or  Marc  S.  Martin,  Private 
Radio  Bureau,  (202)  632-7175. 
SUPPLEMENTARY  S^ORMATION:  'The 
Federal  Communications  Commission 
will  conduct  a  lottery  on  September  15, 
1993  at  10  a.ra.  in  room  856, 1919  M  St., 
NW.,  Washington,  DC.  for  the  purpose 
of  selecting  two  tentative  selectees  for 
each  of  the  first  nine  IVDS  markets. 
Applications  for  these  mmkets  were 
filed  in  response  to  a  Report  and  Order 
adopted  January  16, 1992.  (Report  and 
Order,  PR  Docket  91-2,  FCC  92-22 
(released  February  13, 1992),  57  FR 
8272  (March  9, 1992).  Applications 
were  accepted  by  the  Commission  for 
the  first  nine  IVDS  markets  during  three 
filing  windows.  The  lottery  will  be 
conducted  pursuant  to  authority 
contained  in  §  1.972  of  the 
Commission’s  Rules,  47  CFR  1.972. 

A  listing  of  the  applications  that  will 
be  the  sul^ect  of  this  lottery  is  available 
for  public  inspection  during  regular 
business  hours  at  the  following 
locations:  (1)  The  Mass  Media/ 
Adjudication  Reference  Room  of  the 
Federal  Communications  Commission, 
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1919  M  Street,  NW.,  room  239, 
Washington,  DC  20554;  (2)  the 
Licensing  Division  Reference  Room, 
Private  Radio  Bureau  Licensing 
Division,  1270  Fairfield  Road, 

Gettysburg,  Pennsylvania  17325-7245; 

(3)  all  Field  Office  Locations  of  the 
Federal  Commimications  Commission’s 
Field  Operations  Bureau  (see 
attachment  for  Field  Location 
addresses);  (4)  the  Authorization  and 
Evaluation  Division  of  the  Office  of 
Engineering  and  Technology,  7435 
Oakland  Mills  Road,  Columbia, 

Maryland  21046;  (5)  the  Field  Office  of 
the  Common  Carrier  Bureau,  90  Church 
Street,  room  1309-X,  New  York,  New 
York  10007;  (6)  The  Public  Services 
Division  of  the  Associate  Managing 
Director  for  Public  Information  and 
Reference  Services,  1919  M  Street,  NW., 
room  254,  Washington,  DC  20554;  (7) 

The  Federal  Communications 
Commission  Library,  1919  M  Street, 

NW.,  room  639,  Washin^on,  DC  20554. 

Copies  or  excerpts  of  the  list  of 
applications  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor:  International  Transcription 
Service,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20036,  at  (202)  857- 
3800. 

The  applications  are  listed  by  market 
area  and  then  alphabetically  by 
applicant  name.  Any  applicant  that 
believes  there  is  an  error  in  the  listing 
should  contact  our  Gettysburg  licensing 
facility  and  provide  the  correct 
information.  Any  proposed  corrections 
will  be  verified  against  the  information 
contained  in  the  applicant’s  original 
application.  Additionally,  interested 
parties  may  provide  information  to  the 
Commission  that  may  reflect  on  the 
suitability  of  an  applicant  to  be  a 
licensee.  Corrections  to  the  listing  and 
information  about  the  suitability  of  an 
applicant  to  be  a  licensee  must  be 
received  within  thirty  (30)  days  of  the 
publication  of  this  Public  Notice  in  the 
Federal  Register  at  the  following 
address  by  4:30  e.d.t.:  Federal 
Communications  Commission,  Private 
Radio  Bureau  Licensing  Division,  1270 
Fairfield  Road.  Gettysburg, 

Pennsylvania  17325-7245,  ATTN:  IVDS 
Lottery.  Modifications  to  applications 
will  not  be  accepted  at  this  time.  Only 
errors  that  have  arisen  in  the 
preparation  of  this  list  or  matters  that 
reflect  on  the  suitability  of  an  applicant 
to  be  a  licensee  should  be  brou^t  to  the 
attention  of  our  Gettysburg  office. 
Allegations  pertaining  to  tentative 
selectees  will  be  investigated  and 
resolved  prior  to  issuance  of  any  license 
to  that  applicant. 

For  a  more  complete  discussion  of 
lottery  procedures,  see  FCC  INST 


1159.1,  released  August  13, 1992. 
Additional  information  regarding  for 
this  lottery  session  may  be  obtained 
from  the  ^vate  Radio  Bureau’s 
Consumer  Assistance  Branch  at  (717) 
337-1212.  Procedural  questions 
regarding  the  lottery  may  be  directed  to 
William  F.  Caton  at  (202)  632-6410. 
Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

FOC  Office  Addreasea 
Alaska 

Anchorage  Office 

Federal  Communications  Commission,  6721 
West  Raspberry  Road,  Anchorage,  Alaska 
99502-1896,  (907)  243-2153 

Arizona 
Douglas  Office 

Federal  Communications  Commission,  P.O. 
Box  6,  Douglas  Arizona  85608-0006,  (602) 
364-8414 

California 
San  Diego  Office 

Federal  Communications  Commission,  4542 
Ruffiier  Street,  Room  370,  San  Diego, 
California  92111-2216,  (619)  467-0549 
Livermore  Office 

Federal  Communications  Commission,  P.O. 
Box  311,  Livermore,  California  94551- 
0311,  (510)  447-3614 
Los  Angeles  Office 

Federal  Communications  Commission, 
Cerritos  Corporate  Tower,  Room  660, 

18000  Studebaker  Road,  Cerritos, 

California  90701-3684,  (310)  809-2096 
San  Francisco  Office 

Federal  Coimnunications  Commission,  3777 
Depot  Road,  Room  420,  Hayward, 
California  94545-2756,  (510)  732-5046 

Colorado 
Denver  Office 

Federal  Communications  Commission,  165 
South  Union  Blvd.,  Suite  860,  Lakewood. 
Colorado  80228-2213 

Florida 

Vero  Beach  Office 

Federal  Communications  Commission,  P.O. 
Box  1730,  Vero  Beach,  Florida  32961- 
1730,  (407)  778-3755 
Miami  Office 

Federal  Communications  Commission, 
Rochester  Building,  Room  310, 8390  N.W. 
53rd  Street,  Miami,  Florida  33166-4668, 
(305)  526-7420 
Tampa  Office 

Federal  Communications  Commission,  2203 
N.  Lois  Avenue,  Room  1215,  Tampa, 
Florida  33607-2356,  (813)  226-2872 

Georgia 
Atlanta  Office 

Federal  Communications  Commission,  3575 
Koger  Blvd.,  Koger  Center-Gwinnett,  Suite 
320,  Duluth,  Georgia  30136-4958,  (404) 
279-4821 


Powder  Springs  Office 
Federal  Communications  Commission,  P.O. 
Box  85,  Powder  Springs,  Georgia  30073- 
1185,  (404)  943-5420 

Hawaii 

Honolulu  Office 

Federal  Communications  Commission,  P.O. 
Box  1030,  Waipahu,  Hawaii  96797-1030, 
(808)  677-3318 

Illinois 

Chicago  Office 

Federal  Conununications  Commission.  Park 
Ridge  Office  Center,  Room  306, 1550 
Noiffiwest  Highway,  Park  Ridge,  Illinois 
60068-1460,  (312)  353-0195 

Louisiana 

New  Orleans  Office 

Federal  Communications  Commission,  800 
West  Coimnerce  Road,  Room  505,  New 
Orleans,  Louisiana  70123-3333,  (504)  589- 
2095 

Maine 

Belfast  Office 

Federal  Communications  Commission,  P.O. 

.  Box  470,  Belfast,  Maine  04915-0470,  (207) 
338-4088 

Maryland 
Baltimore  Office 

Federal  Communications  Commission,  1017 
Federal  Building,  31  Hopkins  Plaza, 
Baltimore,  Maryland  21201,  (301)  962- 
2729 

Laurel  Office 

Federal  Communications  Commission,  P.O. 
Box  250,  Columbia,  Maryland  21045,  (301) 
725-3474 

Massachusetts 
Boston  Office 

Federal  Communications  Commission,  NFPA 
Building,  1  Batterymarch  Park,  Quincy. 
Massachusetts  02169-7495,  (617)  770- 
4023 

Michigan 
Allegan  Office 

Federal  Communications  Commission,  P.O. 

Box  89,  Allegan,  Michigan  49010-9437, 

'  (616)  673-2063 
Detroit  Office 

Federal  Conununications  Commission,  24897 
Hathaway  Street,  Farmington  Hills, 
Michigan  48335-1552,  (313)  471-5605 

Minnesota 
St.  Paul  Office 

Federal  Communications  Commission,  2025 
Sloan  Place,  Suite  31,  Maplewood, 
Minnesota  55117-2058,  (612)  290-3819 

Missouri 

Kansas  City  Office 

Federal  Communications  Commission, 
Brywood  Office  Tower,  Room  320, 8800 
East  63rd  Street,  Kansas  City.  Missouri 
64133-4895,  (816)  353-3773 
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Nebraska 

Grand  Island  Office 

Federal  Communications  Commission,  P.O. 

Box  1586,  Grand  Island.  N^raska  68802- 
1588,  (308)  382-4296 

New  York 
Buffalo  Office 

Federal  Communications  Commission,  111 
West  Huron  Street,  Suite  1307,  Buffalo. 

New  Yori:  14202-2398,  (716)  846-4511 
New  York  Office 

Federal  Communications  Commission,  201 
Varick  Street,  New  York,  New  York  10014- 
4870,  (212)  620-3437 

Oregon 

Portland  Office 

Federal  Communications  Commission,  1220 
S.W.  Third  Avenue,  Portland,  Oregon 
97204-2898,  (503)  326-4114 

Pennsylvania 
Philadelphia  Office 

Federal  Communicatioas  Commission,  One 
Oxford  Valley  Office  Building,  2300  East 
Lincoln  Highway,  Room  404,  Lan^ome, 
Pennsylvania  19047-1859,  (215)  752-1324 

Puerto  Rico 
San  Juan  Office 

Federal  CammunkatioBS  Commission,  747 
Federal  Building,  Hato  Rey,  Puerto  Rico 
00918-1731,  (809)  768-5567 

Texas 

Dallas  Office 

Federal  Communications  Commission.  9330 
LB)  Expressway,  Room  1170,  Dallas,  Texas 
75243-3429,  (214)  235-3369 
Houston  Office 

Federal  Communications  Commission,  1225 
North  Loop  West,  Room  900,  Houston, 
Texas  77008,  (713)  861-6200 
Kingsville  Office 

Federal  Communications  Commission,  P.O. 
Box  632,  Kingsville.  Texas  78364-0632. 
(512)  592-2531 

Virginia 
Norfolk  Office 

Federal  Cotnniunications  Commission.  1200 
CommunM  Htions  Circle,  Virginia  Beach, 
Virginia  2.l>t65-3725,  (804)  441-6472 

Washington 
Femdale  Office 

Federal  Communications  Commission,  1330 
Loomis  Trail  Road,  Custer.  Washington 
98240-9303.  (206)  354-4892 

Seattle  Office 

Federal  Communications  Commission,  11410 
N.E.,  122nd  Way,  Suite  312,  Kirkland, 
Washington  98034-6927,  (206)  821  9037 

[FR  Doc.  93-18139  Piled  7-27-93;  8:45  am] 
MLUNQ  OOOE  t7ia-01-M 


(PR  Docket  No.  93-130;  DA  99-890) 

Private  Land  Mobila  Radio  Sarvicaa; 
Minneaote  Public  Safety  Plan 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

8UIIIIARY:  The  Chief.  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Minnesota  (Region  22). 

As  a  result  of  accepting  the  Plan  for 
Region  22,  licensing  of  the  821-824/ 
866-869  MHz  band  in  that  region  may 
begin  immediately. 

EFFECTIVE  DATE:  July  19. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  Matter  of  Minnesota  Public  Safety 
Plan 

Adopted:  July  12, 1993. 

Released:  July  19, 1993. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  ^gineer: 

1.  On  January  14. 1993,  Region  22 
(Minnesota)  submitted  its  Public  Safety 
Plan  to  the  C^ommission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile  ^ 
commimications  requirmnents  of  the 
public  safety  and  special  emergency 
entities  operating  in  Minnesota. 

2.  The  Minnesota  Plan  was  placed  on 
Public  Notice  for  commoats  due  on  June 
14. 1993,  58  FR  28019  (May  12. 1993). 
The  Commission  received  no  comments 
in  this  proceeding.  - 

3.  We  have  reviewed  the  Plan 
submitted  for  Minnesota  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  eleromts  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
emd  project^  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  mtities  in 
Miimesota. 

4.  Thoefore,  we  accept  the  Minnesota 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Minnesota  may  commence 
immediately. 

Federal  Conununications  Commission. 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  93-17925  Filed  7-27-93;  8:45  am] 
BUJJNQ  cooc  sna-ai-M 


[m  Docket  No.  93-131;  DA  93-889] 

Private  Land  MobHa  Radio  Sarvloaa; 
MIsaouri  Public  Safety  Plan 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Notice. 

- %  ..  - 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Missouri  (Region  24).  As 
a  result  of  accepting  the  Plan  for  Region 
24,  licensing  of  the  821-824/686-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  GATE:  July  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

8UFPLEMENTARY  INFORMATION: 

Order 

In  the  Matter  of  Miasoori  Public  Safety 
Plan 

Adopted:  July  12, 1993. 

Released:  July  19. 1993. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  January  27, 1993,  Region  24 
(Missouri)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Missouri. 

2.  The  Missouri  Plan  was  placed  on 
Public  Notice  for  comments  due  on  June 
14. 1993,  58  FR  28019  (May  12. 1993). 
The  Commission  received  no  comments 
in  this  proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Missouri  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  Plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  commimications 
requiremmts  of  the  public  safety  and 
special  emergency  entities  in  Missouri. 

4.  Therefore,  we  accept  the  Missouri 
Public  Safety  Radio  Plan.  Furthemme, 
licensing  of  the  821-824/866-869  MHz 
band  in  Missouri  may  commence 
immediately. 

Federal  Communications  Commission. 
Ralph  A.  Hallar, 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  93-17926  Filed  7-27-93;  8:45  ami 
BIUJNQ  cooc  S71»4n-M 
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Application  for  Consolidated  Hearing 


1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  City 
and  Stale 

File  No. 

MM 

Docket 

A  Double  W, 

BPH-  ^ 

93-216 

Inc.;  Cedar 

Falls,  Iowa. 

920506MD 

B.  Don 

BPH- 

Timmerman 
Broadcasting, 
Inc.;  Cedar 

Falls,  Iowa. 

920507MA 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  it  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative— A,  B 

2.  Ultimate — ^A,  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Donets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  ’Ilie  complete  text  may 
also  be  purdiased  from  the 
Commission’s  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street,  NW.,  suite  140, 
Washington,  IX]  20037  (telephone  202- 
857-3800). 

W.  )an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  93-17927  Filed  7-27-93;  8:45  am) 
BILUNQ  COOC  tria-01-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 

SUMMARY:  On  October  14, 1992,  the 
Board  requested  comment  on  a  proposal 
to  change  the  opening  time  for  the 


Fedwire  funds  transfer  service  from  8:30 
a.m.  Eastern  Time  (ET)  to  6:30  a.m.  ET, 
effective  October  4, 1993.  'The  Board  is 
announcing  a  delay  in  taking  final 
action  on  the  proposal  pending  further 
analysis  of  the  complex  issues  raised  by 
commenters.  Therefore,  no  changes  in 
Fedwire  operating  hours  will  take  place 
on  October  4, 1993.  Staff  has  initiated  a 
study  of  issues  related  to  the  operating 
hours  of  the  Fedwire  funds  and  book- 
entry  seciuities  transfer  services, 
especially  the  role  of  Fedwire  in 
enhancing  clearance  and  settlement 
practices  in  financial  markets. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Parrish,  Assistant  Director  (202/452- 
2224),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems,  Board 
of  Governors  of  the  Federal  Reserve 
System,  or  Bruce  J.  Summers,  Senior 
Vice  President  (804/697-8456),  Federal 
Reserve  Bank  of  Richmond.  For  the 
Hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  'Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 

NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  On 
October  14, 1992,  the  Board  requested 
comment  on  a  proposal  to  change  the 
opening  time  for  the  Fedwire  fimds 
transfer  service  bom  8:30  a.m.  Eastern 
Time  (ET)  to  6:30  a.m.  ET,  effective 
October  4, 1993.  The  Board  also 
requested  comment  on  the  opening  time 
for  the  book-entry  securities  transfer 
service.  In  addition,  the  Board  requested 
comment  on  the  further  expansion  of 
Fedwire  operating  hours  in  the  long¬ 
term,  including  opening  the  Fedwire 
funds  transfer  services  earlier  than  6:30 
a.m.  ET  and/or  closing  these  services 
later  than  the  oirrent  6:30  p.m.  ET 
close.  Comment  on  the  further 
expansion  of  Fedwire  operating  hours 
was  solicited  to  help  evaluate  &e 
potential  need  for  significantly 
expanded  operating  hours  (i.e.,  24-hour 
payment  operations)  to  facilitate  risk 
reduction  associated  with  certain 
international  financial  transactions. 

The  issues  raised  by  commenters  were 
sufficiently  complex  as  to  warrant 
further  analysis  and  review. 

Commenters  expressed  considerable 
interest  in  the  Federal  Reserve’s  longer 
term  approach  regarding  Fedwire 
operating  hours  and  requested  the 
Federal  Reserve  to  share  its  approach 
with  the  public.  Toward  this  end. 
Federal  Reserve  staff  is  undertaking  a 
study  of  the  issues  raised  and  the 
associated  public  policy  concerns.  The 
Board  intends  for  the  staff  to  discuss 
with  various  industry  representatives 
and  other  interested  parties  issues 


related  to  the  future  development  of 
Fedwire.  ’The  Board  plans  to 
commimicate  to  the  public  the  results  of 
the  staff  efforts  in  order  to  stimulate 
further  industry  response  to  the  issues 
associated  with  expanded  operating 
hours  and,  more  generally,  on  the 
potential  role  of  the  Fedwire  payment 
system. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  22, 1993. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  93-17966  Filed  7-27-93;  8:45  am] 
MUJNO  COOC 


Gordon  Family  Invostmant  Limited 
Partnership;  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

’The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
16, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Cordon  Family  Investment  Limited 
Partnership,  Chicago,  Illinois;  to  become 
a  bank  holding  company  by  acquiring 
26.42  percent  of  the  voting  shares  of 
CNBC  Bancorp.  Inc.,  Chicago,  Illinois, 
and  thereby  indirectly  acquire  Columbia 
National  Bank  of  Chicago,  Chicago. 
Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-17968  Filed  7-27-93;  8:45  am] 

BMXMM  COOC  S21»«1-e 

Ralph  M.  Hall;  Change  In  Bank  Control 
NoUce 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(}))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  ba^ 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  11, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Ralph  M.  Hall,  Rockwall,  Texas;  to 
acquire  11.1  percent  of  the  voting  shares 
of  Lakeside  Bancshares,  Inc.,  Ro^wall, 
Texas,  and  thereby  indirectly  acquire 
Lakeside  National  Bank,  Rockwall, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  11, 1993. 

Jennifiar  |.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-17969  Filed  7-27-93;  8:45  am] 
BIUJNQ  CODE  «21»«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Discretionary  Grant  Program 
Announcement  for  Adoption 
Opportunities,  Crisis  Nurseries/Respite 
Care  and  Child  Welfare  Training; 
Correction 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 


ACTION:  Correction  notice;  revised 
eligibility  criteria  under  Adoption 
Opportunities  Priority  Area  1.03. 

SUMMARY:  This  notice  amends  program 
announcement  ACF/ ACYF/ Adoption 
Opportunities,  Crisis  Nurseries/Respite 
C^  and  Child  Welfare  Training, 
published  in  the  Federal  Register  on 
July  15, 1993,  by  correcting  an  error  in 
the  eligible  applicants  section  of  Priority 
Area  1.03,  L^dership  Development: 
Adoptive  Parent  Groups,  listed  on  page 
38236. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delmar  Weathers  (202)  205-8671. 
SUPPLEMENTARY  INFORMATION:  On  July 
15, 1993,  the  Administration  on 
Children,  Youth  and  Families  published 
the  Adoption  Opportunities,  CMsis 
Nurseries/Respite  Care  and  Child 
Welfare  Training  Grant  Program 
Announcement  in  the  Federal  Register 
(Vol.  58,  No.  134,  page  38232). 

The  announcement  inadvertently 
published  an  incorrect  eligibility 
statement.  The  announcement  solicited 
applications  from  States,  local 
government  entities,  public  or  private 
nonprofit  licensed  child  welfare 
agencies  or  exchanges.  Therefore,  we  are 
issuing  this  amendment  to  correct  the 
announcement.  Eligible  applicants 
under  Priority  Area  1.03  are:  Voluntary 
or  public  social  service  agencies, 
adoption  exchanges  or  other  national, 
regional  or  statewide  adoption-related 
organizations. 

Dated:  July  23, 1993. 

Joseph  A.  Mottola, 

Acting  Commissioner,  Administration  on 
Children,  Youth  and  Families. 

(FR  Doc.  93-18006  Filed  7-27-93;  8:45  am] 
BIUJNQ  CODE  41S4-01-M 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisory  Committee. 

Time  and  Date;  8  a.m.-4:30  p.m., 
August  12, 1993. 

3Place:  CDC,  Auditorium  A,  Building 
2, 1600  Clifton  Road,  NE,  Atlanta, 
Georgia  30333. 

Status:  Ojien  to  the  public,  limited 
only  by  the  space  available. 

Ihirpose:  Tnis  committee  is  charged 
with  providing  scientific  and  technical 


advice  and  guidance  to  the  Secretary  of 
Health  and  Human  Services  and  the 
Assistant  Secretary  for  Health  regarding 
the  need  for,  and  ffie  nature  of,  revisions 
to  the  standards  under  which  clinical 
laboratories  are  regulated;  the  impact  of 
proposed  revisions  to  the  standanls;  and 
the  modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  be  Discussed;  The  agenda 
will  include  a  review  and  discussion  of 
cytology  proficiency  testing  and  the 
results  of  the  meeting  frnm  the 
Subcommittee  on  Test  Categorization 
which  included  criteria  for  waiver  and 
physidan-performed  microscopy. 

Written  comments  on  the  criteria  for 
waiver,  the  process  used  in  the 
classification  of  waived  tests,  physician- 
performed  microscopy,  and  cytology 
profidency  testing  are  welcome. 
Comments  on  the  classification  of 
specific  tests  will  not  be  accepted  at  this 
time.  Comments  should  not  exceed  five 
single-spaced,  typed  pages  in  length  and 
should  be  received  by  the  contad 
person  listed  below  no  later  than  12 
noon  on  August  5, 1993.  Copies  of 
comments  that  are  germane  to  the 
classification  of  waived  tests,  physician- 
performed  microscopy,  and  cjdology 
profidency  testing  will  be  supplied  to 
the  committee  members  for  review  prior 
to  the  meeting.  Public  oral  comments 
will  be  accepted  at  the  discretion  of  the 
chairman  at  the  close  of  the  meeting  if 
time  permits. 

Agenda  items  are  subject  to  change  as 
priorities  didate. 

Contact  Person  for  Additional 
Information:  D.  Joe  Boone,  Ph.D., 
Assistant  Diredor  for  Science,  Division 
of  Laboratory  Systems,  Public  Health 
Practice  Program  Office,  CDC,  1600 
Clifton  Road,  NE,  Mailstop  G-25, 
Atlanta,  Georgia  30333,  telephone  404/ 
639-1706. 

Dated:  July  22, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  And  Prevention 
(CDC).  . 

[FR  Doc.  93-17943  Filed  7-27-93;  8:45  am] 
BIUJNO  CODE  41M-1S-M 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

AGENCY:  Administration  for  Children 
and  Families,  DHHS. 

SUMMARY:  Part  K,  Chapter  K 
(Administration  for  Children  and 
Families)  of  the  Statement  of 
Organization,  Fimdions  and 
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Delegations  of  Authority  of  the 
Department  of  Health  a^  Human 
Sauces  (56  FR  42332)  is  amended  to 
reflect  the  changes  in  Chapter  KL,  the 
Office  of  Management  (58  FR  6994)  as 
last  amended.  January  29. 1993  and 
Chapter  KJ,  the  CMBoe  of  faifonnalKMi 
Systems  Managammt  Specifically,  to 
transfer  the  foDctianal  req>onsibility  of 
the  Privecy  Act  from  Chapter  KL,  the 
Office  of  Managemmit  to  KJ,  the  Office 
of  InformatioD  Systems  Management 

The  changes  are  as  frdlows: 

1.  Amend  KL.20  Functions.  Paragraph 
D  to  delete  it  in  its  entirety  and  replace 
it  with  the  folkming: 

D.  Division  of  Management  Analysis 
plans,  organizes  and  conducts 
management  studies,  analyses  and 
evaluations  of  administrative, 
management  and  organizational 
processes.  R  Studies  structural, 
fiinctkma)  md  operational  problems  of 
interest  to  the  Assistant  Sectary  for 
Children  and  Families.  The  Division 
acts  as  liaison  with  the  Assistant 
Secretary  for  Management  and  Budget  to 
coordinate  organizational  proposals 
requiring  Secr^arial  approval;  prepares 
functionid  statements  and  official 
organization  charts;  maintains  official 
organizational  files  for  ACF;  and 
prepares  formal  program,  administrative 
and  personnel  delegations  of  authority 
for  t^  Assistant  Secretary  for  Children 
and  Families. 

The  Division  develops,  prepares, 
disseminates  and  maintains  all 
personnel-related  and  administrative 
policies,  procedures  and  manuals  that 
affect  AC7  components.  It  provides 
assistance,  training  and  guidance  to 
ACF  staff  on  estabushing  and 
maintaining  office  files  and  schedules 
for  disposition  of  ACF  records,  and  it 
designs,  manages  and  maintains  forms 
management  systems  for  the  Agency.  It 
reviews  advisory  and  assistance  services 
contract  proposals,  makes 
recommend^ons  to  the  Assistant 
Secretary  for  Children  and  Families  on 
their  disposition,  and  prepares  required 
departmmtal  reports. 

The  Division  oversees  and 
coordinates  ACF’s  responsibilities 
under  the  Federal  Managers’  Financial 
Integrity  Act  (FMFIA).  It  is  responsible 
for  managing  the  FMHA  program  for  the 
Assistant  Secretary  for  Child^  and 
Families  and  the  Internal  Control 
Officer. 

2.  Amend  Chapter  iQ.00  Mission  to 
delete  it  in  its  entirety  and  replace  it 
with  the  following: 

KJ.OO  Mission.  The  Office  of 
Information  Systems  Management 
(OISM)/Chiki  Sapport  Information 
Systems  (CSIS)  advisee  the  Assistant 


Secretmy  for  Childrmi  end  Familiee  on 
issues  and  policies  peitainiBg  to  the 
utilization  of  information  resources 
tlurou^iout  AFC.  The  Office  approves, 
monitors  and  provides  tedmiral 
assistance  on  automated  systems 
projects  for  effective  and  efficient  state 
operations.  It  oversees  and  directs  ACF’s 
information  systems  and 
communications  network.  The  Office 
provides  direction  and  technical 
guidance  OB  state  automated  data 
processing  prefects  used  by  state 
governments  to  operate  the  Aid  to 
Families  with  Dependent  Children 
(AFDC),  JobOpp^unities  and  Basic 
Skills  Training  (JCffiS),  Child  Support 
Enforcement,  Child  Can,  Child  Welfare, 
Foster  Care,  and  Refugee  Resettlement 
Programs.  R  develops,  recommends  and 
issues  policies,  procedures  and 
interpretations  on  informatimi, 
computer  and  telecommunications 
technologies  for  all  ACF  program  and 
staff  offices  and  to  the  state  agencies 
funded  under  pertinent  titles  of  the 
Social  Security  Act.  R  establishes 
policy,  requirements,  standards  and 
guidelines  for  information  systems  for 
die  Department  to  support  programs 
funded  under  the  Social  SeKmrity  Act 
and  information  systems  improvement 
initiatives  (e.g..  Income  Eligibility 
Verification  Systorn — ffiVS  and 
Systematic  Alien  Verification  for 
Entitlement — SAVE)  involved  in  the 
administratimi  and  operation  of 
federally  funded  programs.  R  directs 
and  coordinates  ACF’s  implement^ion 
of  the  requirements  of  the  Paperworic 
Reduction  Act  of  1980  as  amended,  the 
Computer  Security  Act  of  1987,  and  the 
Computm*  Matchi^  and  Privacy  Act  of 
1988.  It  is  responsible  for  ensuring 
Agency  compliance  with  the 
requirements  of  the  Privacy  Act. 

3.  Amend  Qiapter  K).20  Functions. 
Paragraph  D  to  delete  it  in  its  entir^y 
and  replace  it  with  the  following: 

D.  State  Systems  Policy  Staff  is 
responsible  for  developing  departmental 
policies  and  procedures  under  which 
states  obtain  federal  financial 
particip^oB  in  the  cost  of  AIH*  systems 
to  support  programs  funded  under  the 
Soci^  Security  Act.  It  acts  as  a  centra)^ 
receiving  point  for,  and  coordinates  for 
the  Department  review  and  approval  of, 
state  requests  for  federal  fimm^  of  the 
cost  of  ADP  systems  acquisition; 
coordinates  with  other  federal  agencies 
oo  activities  related  to  state  automated 
systems,  inchuling  Electronic  Benefits 
Transfer;  coordinates  the  provision  of 
technical  assisUmce  to  states  m 
information  systems  projects;  and 
advances  die  use  of  computer 
technology  in  the  administration  of 


wdifere  and  social  services  programs  by 
states. 

The  Staff  is  responsible  for  planning, 
designing,  comdinatfaig  and 
implementing  major  departmental  and 
government-wide  information  systems 
improvement  initiatives  (e.g.,  I^S, 
SAVE,  National  Integrated  Quality 
Control  System)  inv^ved  in  the 
administration  and  operation  of  state 
programs  funded  by  ACF.  It  serves  as 
the  departmental  focal  point  fm  the 
development  and  implemeDtatkm  of 
strategies  and  policies  related  to 
payment  integrity  (lEVS),  welfare 
systems  integration  and  related 
initiatives  and  programs;  provides 
leadership  and  guidance  to  Interagency 
work  groups  in  these  areas  for  the 
Department;  and  directs  and  coordinates 
AC^s  responsibilities  imder  the 
Computer  Security  Act  of  1987  and  the 
Computer  Matching  and  Privacy  Act  of 
1988.  R  is  responsible  for  ensuring 
Agency  compliance  with  the 
requirements  of  the  Privacy  Act. 

E^activa  Date:  May  3, 1993. 

Laurencal.  Lova, 

Acting  Assistant  Sxretarfr  for  ChUdrea  and 
Families. 

[FR  Doc  93-17948  Piled  7-27-93;  8:45  am) 
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Food  and  Drug  Admlnitlmtlon 
[Docket  No.  89D-0368] 

Revocation  of  Action  Laveto  for 
RealduM  of  Endrin  in  Food  and  Faad 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  annmmdng  the 
revocation  of  the  agency's  enforcement 
levels  and  action  l^els  for  residues  of 
the  cancelled  pesticide,  endrin,  in 
human  food  and  animal  feed.  The 
agency  has  revoked  sudi  levels  because 
the  Environmental  Protection  Agency 
(EPA)  has  revoked  the  tolerances  for  the 
foods  to  which  FDA  had  applied  its 
enforcement  levels,  and  because  the 
results  of  FDA  monitoring  indicate  that 
endrin  residues  are  no  longer  occurring 
as  imavoidable  contaminants  in  food 
and  feed  for  which  there  were  no 
tolerances  established  and  for  which 
FDA  had  applied  action  levels. 

DATES:  The  revocation  of  the  action 
levels  for  unavoidable  rresidues  of 
endrin  in  food  and  feed  is  effective  June 
28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  J(dm 
R.  Wessel,  Office  of  Regulatory  Affairs 
(HFC-6),  Food  and  Drug 
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Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1815. 
SUPPUEMENTARY  MFORMATION:  In 
accordance  with  21 CFR  109.4(c)(2)  and 
509.4(c)(2),  FDA  is  announcing  changes 
in  action  levels  for  an  added  poisonous 
or  deleterious  substance.  Hie  changes 
concern  the  revocation  of  all 
enforcement  levels  and  action  levels  for 
residues  of  the  pesticide  endrin  in  food 
and  feed.  The  ^ency  has  taken  this 
action  because  &ese  limito  are  no  longer 
required  to  regulate  endrhi  residues  in 
food  and  feed. 

FDA  is  responsible  under  section 
402(a)(2)(B)  and  (a)(2)(C)  of  the  Federal 
Food,  D^,  and  Co^etic  Act  (the  act) 
(21  U.S.C  342(a)(2)(B)  and  (a)(2)(C))  for 
enforcing  the  pmitidde  tolerances 
established  by  EPA  pursuant  to  section 
408  of  the  act  and  the  food  additive 
regulations  established  by  EPA  pursuant 
to  section  409  of  the  act  (21  U.S.C.  346a 
and  348).  Under  section  402(a)(2)(B)  and 
(a)(2)(C)  of  the  act,  food  or  feed  is 
adulterated  when  it  contains  a  pesticide 
residue  that  is  unsafe  within  the 
meaning  of  section  408  or  409  of  the  act. 
A  pesticide  residue  is  unsafe  imder  the 
act  if  the  residue  exceeds  an  established 
EPA  tolerance  or  food  additive 
regulation  or  if  it  is  one  for  which  there 
is  no  established  EPA  tolerance  or  food 
additive  regulation.  Shipment  of 
adulterated  food  or  feed  in  interstate 
commerce  is  prohibited,  and  food  or 
feed  so  shippM  is  subject  to  FDA 
enforcement  action  under  sections 
301(a)  and  304  of  the  act  (21  U.S.C. 
331(a)  and  334). 

When  tolerances  were  established  for 
endrin  residues  in  the  late  1950*s.  they 
were  set  by  regulation  at  a  zero 
tolerance  level  because,  at  that  time,  the 
registered  uses  of  endrin  were  not 
expected  to  result  in  detectable 
residues.  Determining  compliance  with 
a  zero  tolerance,  however,  had  the 
potential  for  a  broad  range  of  endrin 
residue  levels  being  detected  and  thus 
triggering  FDA  enforcement  action.  To 
ensure  uniformity  and  consistency  in 
initiating  enforcement  action  against 
food  or  feed  containing  endrin  residues, 
FDA  followed  a  policy  of  prescribing  an 
enforcement  level  for  endrin  residues 
detected  in  those  commodities  that  had 
a  zero  tolerance  for  endrin  residues.  The 
enforcement  levels  under  this  policy 
appeared  in  Attachment  A  of 
Ciompliance  Policy  Guide  (CTG)  7141.01 
and  defined  0.05  part  per  million  (ppm) 
as  a  level  at  which  an  enforcement 
action  may  be  considered  when  endrin 
residues  were  found  in  a  commodity 
having  a  zero  tolerance  specified  in 
EPA’s  regulation  in  40  Ct'K  180.131. 

The  0.05  ppm  enforcement  level  was 


established  at  a  level  at  which  FDA 
laboratories  could  routinely  detect, 
quantify,  and  confirm  end^  residues. 

The  registered  agricultural  uses  of 
endrin  were  cancelled  over  a  period  of 
years;  EPA  cancelled  the  last  use  in 
1971.  The  zero  tolerances  in  40  CFR 
180.131  that  were  established  for  these 
rostered  uses,  however,  continued  in 
effect  until  June  9. 1993.  EPA  published 
a  final  rule  in  the  Federal  Re^ster  of 
June  9, 1993  (58  FR  32296),  that  revoked 
these  zero  tolerances  for  endrin 
residues.  Because  the  zero  tolerances  are 
no  longer  in  effect.  FDA  has  concluded 
that  it  no  longer  needs  to  specify  an 
enforcement  level  for  endi^  residues. 
Accordindy,  FDA  lias  rescinded  its 
policy  of  living  an  enforcement  level 
for  endrin  residues  in  the  commodities 
that  were  subject  to  zero  tolerances, 
efiective  June  28, 1993.  The  agency  has 
advised  its  field  offices  to  remove  the 
enforcement  levels  for  endrin  residues 
listed  in  Attachment  A  of  CPG  7141.01. 

Tolerances  and  food  additive 
regulations  established  by  EPA 
generally  apply  to  pesticide  residues 
resulting  from  the  approved,  purposeful 
use  of  the  chemical  in  agriculture.  In 
some  circumstances,  however.  FDA  may 
encounter  pesticide  residues  in  food  or 
feed  due  to  an  unavoidable  source  of 
contamination  and  for  which  there  is  no 
tolerance  or  food  additive  regulation. 

The  pesticides  most  commonly 
associated  with  unavoidable 
contamination  of  food  and  feed  are 
certain  chlorinated  hydrocarbon 
pesticides  (e.g.,  DDT),  which  persist  in 
the  environment  even  after  their  uses 
have  been  discontinued.  It  has  been  the 
persistence  of  these  pesticides  in  the 
environment  that  result  in  the 
unavoidable  contamination  of 
nontargeted  food  (e.g.,  fish)  and  feed 
(e.g.,  fish  byproducts  used  as  a  feed 
ingredients).  Generally,  no  tolerances  or 
food  additive  regulations  are  in  effect 
for  unavoidable  pesticide  residues  that 
may  be  present  in  nontargeted  food  or 
feed. 

The  act  provides  that  in  the  absence 
of  a  tolerance  or  food  additive 
regulation,  any  amount  of  a  pesticide 
residue  in  a  fc^  or  feed  is  unsafe,  and 
therefore  renders  the  food  or  feed 
adulterated  under  section  402(a)(2)(B)  or 
(a)(2)(C)  of  the  act.  FDA  has  found, 
however,  that  the  level  of  imavoidable 
pesticide  residue  is  frequently  so  low 
that  it  is  not  of  regulatory  or  public 
health  significance.  In  these  situations 
of  low  level,  imavoidable 
contamination,  FDA  has  regularly 
established  action  levels  to  define  a 
level  of  unavoidable  contamination  at 
which  food  or  feed  may  be  regarded  as 
adulterated  under  the  act.  FDA  action 


levels  are  nonbinding  guidelines  as 
discussed  in  FDA's  general  policy 
statement  that  was  publish^  in  the 
Federal  Register  of  April  17, 1990  (55 
FR  14359).  The  action  levels  currently 
in  effect  for  unavoidable  pesticide 
residues  are  contained  in  Attachment  B 
of  CPG  7141.01. 

Endrin  was  one  of  the  pesticides  for 
which  action  levels  were  established. 
Action  levels  that  appeared  in 
Attachment  B.7  of  CPG  7141.01,  were 
established  for  the  following 
commodities:  processed  animal  feed, 
asparagus,  beans,  citrus  fruit,  com,  eggs, 
figs,  fi^,  fish  byproducts  (animal  feed), 
guavas,  certain  leafy  veget^les,  milk, 
mangoes,  melons,  oilse^  meal  (animal 
feed),  okra,  peas,  pimentoes,  certain  root 
vegetables,  small  fruits,  stone  fruits,  and 
byproducts  of  vegetable  oils  and  fats, 
including  soap  stocks  (animal  feed). 

As  previously  mentioned,  all 
registered  uses  of  endrin  were  cancelled 
by  EPA  in  1971.  The  EPA  tolerances  for 
endrin  residues  in  40  CFR  180.131  were 
revoked  by  EPA  on  June  9, 1993  (58  FR 
32296).  Prior  to  EPA’s  revocation  of  the 
endrin  tolerances,  FDA  reviewed  its 
regulatory  monitoring  data  for  endrin 
residues  for  1991  and  1992.  These  data 
showed  that  of  the  approximate  40,000 
samples  examined  by  FDA,  ouly  four 
were  found  to  contain  meas^lrable  levels 
of  endrin.  Several  samples  of  fish 
contained  0.01  ppm  of  endrin  residue 
and  one  cantaloupe  sample  contained 
0.03  ppm  of  endrin  residue.  Based  upon 
these  limited  findings  of  endrin 
residues,  FDA  has  concluded  that 
endrin  is  no  longer  present  in  the 
environment  to  the  extent  that  it  may  be 
contaminating  food  or  feed  at  levels  of 
regulatory  concern.  For  this  reason, 
coupled  with  EPA’s  conclusion  that 
endrin  tolerances  are  no  longer 
necessary,  FDA  has  decided  to  revoke 
the  action  levels  for  imavoidable 
residues  of  endrin  in  food  and  feed, 
effective  June  28, 1993.  The  agency  has 
advised  its  field  offices  to  remove  the 
endrin  action  level  listing  in 
Attachment  B.7  in  CPG  7141.01. 

Dated:  July  19, 1993. 

Danid  L.  Michels, 

Acting  Associate  Commissioner  for 
Regudtory  Affairs. 

IFR  Doc  93-17921  Filed  7-27-93;  8:45  am] 
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Heattlt  Cam  Financing  AdmInMralion 

Stataoianl  of  Organization,  Functions, 
and  Datagatlona  of  Authority; 

Paraonnol  Security  Claarancaa 
Function 

Pert  F  of  the  Statement  of 
Organization,  Functions,  and 
Delagations  of  Authority  for  the 
Department  of  Health  and  Hiunan 
Services.  Ifealth  Care  Financing 
Administration  (HCFA),  (Fede^ 
Register.  Vol.  56.  No.  102.  p.  24080, 
dated  May  28, 1991,  and  Vol.  57,  No. 
169,  pp.  39404-39405,  dated  August  31. 
1992)  is  amended  to  reflect  varhms 
changes  resulting  from  die  transfer  of 
the  personnel  security  clemuice 
fuD^on  from  the  Office  of 
Administrative  Services  to  die  Office  of 
Humen  Resources. 

The  specific  changes  to  Part  F  are  as 
follows: 

Section  FH.20.A.l.b.  is  amended  to 
add  the  personnel  security  clearance 
function  to  the  division's 
responsibilities.  The  new  section  reads 
as  follows: 

b.  Division  of  Staffing  and  Employee 
Services  (FHA64) 

•  Provides  service  to  aR  Central 
Office  UCFA  componsnto  in  the  areas  of 
recruitiMBt,  in-service  staffing,  selecdve 
placement,  and  pre-employment 
inveetigatkms  for  all  types  of 
appointments  and  all  occupational 
classes  and  levels  of  wmk  (except 
Senior  Executive  Service,  Schedule  C, 
and  related  appointments),  and 
personnel  security  clearances. 

•  Provides  advice,  guidance,  and 
consultaticm  to  HCFA  supervisory  and 
management  officials  on  such  issues  as 
optimal  staffing  mixes,  recruitment 
sources,  and  qualification  factors. 

•  faiterprets  relations,  guides, 
directives,  and  bulletins  related  to 
staffing  and  personnel  services. 

•  EstabKsnes  and  maintains  the 
employment  data  base  for  routine  urd 
special  reports  and  statistical  studies 
related  to  the  employee  population. 

•  Plans  aud  contr^  the  central 
system  for  ^  personnel  and  payroll 
employee  transection  processes,  (exc^ 
U.S.  Savings  Bonds),  serves  as  the 
official  custodian  for  all  personnel 
folder  clearances,  confidential  reports, 
employment  agreements  and  other 
related  arees. 

•  Plans,  administers,  and  evaluates 
HCFA-wide  employee  benefits,  health, 
and  wellness  program  aetiWties. 

•  Provides  general  employee 
counseling  on  such  matters  as 
retirement,  life  insurance,  health  plans, 
workers’  compensation  claims,  and 
related  areas. 


•  Serves  ae  the  caatiml  HCFA 
refereBce  potel  for  inquiries,  guidancn, 
and  interpretatioa  oa  Bmployie  benefits, 
heahh.  sad  wellness  raatten. 

•  Processes  insurance  daims  and 
annuity  applications  for  retirees  and 
stirvivors  of  deceased  employees. 
Processes  the  foil  range  of  employee 
benefit  and  payroll  transaction 
documents,  with  the  exception  of  U.S. 
Savings  Bonds. 

•  Directs  programs  for  occupational 
health  services,  emplovee  heahh 
enhancement,  physical  fitness,  and 
blood  assurance  programs.  Plans  and 
administers  the  Agency’s  contract  for 
the  Emplc^ee  Assistance  Program. 
Directs  and  administers  HCFA’s  child 
care  initiative.  Directs  the  Agency’s 
Voluntary  Leave  Transfer  and  \^eo 
Display  Terminal  Eye  Care  Programs. 

•  Under  direction  of  the  HCFA 

Deputy  Ethics  Officer,  plans  and 
administers  the  entire  ethics  program 
for  both  Central  and  Regional  Offices. 
Reviews  financial  discloeure  reports 
prim  to  d^Mftmental  submittal  and 
coordinates  outside  activity  requests 
and  approvals.  •  -- 

•  Directs  and  coordinates  all  Agency 
madical  detarminations  related  to 
employability  programs,  such  as  fitness 
fin  duty  »d  reasonable 
accommodation. 

Section  FH.  20.  A.3.b.  is  amended  to 
remove  the  personnel  security  clearance 
function  from  the  division's 
responsibilities.  The  new  section  reads 
as  follows: 

b.  Division  of  Safety  and  Property 
Management  (FHA82) 

•  Provides  direct  service  and 
establishes/implements  policies  and 
procedurea  far  the  HCFA  personal 
property  and  supply  management 
programs. 

•  Maintains  and  operates  the 
warehouse  and  the  computerized 
pit^Mcty  mmagement  and 
accountability  system. 

•  Provides  direct  service  and 
establishes/implements  policies  and 
procedures  for  environmental  safety 
nationwide,  emergencty  pr^aredness, 
civil  defense,  tort  claims,  and  accident 
and  fire  prevention. 

•  Conducts  special  studies  and 
analyses  in  fiia  areas  of  personal 
property  and  si^^ply  managenoent,  and 
enviitmmantal  safety  mul  security. 

Dated:  July  19, 1993. 

Robert  A.  SbsiaHr, 

Associate  Admimstratorf or  Mmagement. 
IFR  Doc.  93-17WS  Piled  7-27-93;  8:45  ami 
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Health  Huuourc—  and  Survteut 
Admlnlutratfon 

HIV  Cara  Grant  Frogrum 

MEMCf:  Heahh  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  grants  made  to  Slates 
and  territories. 

SUMUAflV:  The  Haidth  Resources  and 
Services  Administrstkm  (HRSA) 
omouBces  that  fiscal  year  1993  fends 
have  been  awarded  to  States  and 
territories  (hereinafter  Stated  for  file 
HIV  Cara  Grant  Program.  Although  these 
funds  have  already  been  awarded  to  ffie 
States,  HRSA  is  publishing  this  notice  to 
inform  the  general  public  of  the 
existence  of  the  funds.  In  addition, 
HRSA  determined  that  it  would  be 
useful  ft)r  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Care  CmA 
Prt^^m  and  the  statutory  requirements 
governing  the  use  of  the  fundk 
Funds  will  be  used  by  the  States  to 
improve  the  (quality,  availability,  and 
organization  of  heaUh  care  and  support 
services  for  individuals  and  familiee 
with  HiV  infection.  The  HIV  Care  Grant 
Program  was  authorized  hy  Title  n  of 
the  Ryan  White  Comprehensive  AIDS 
Resourcea  Emergency  (CARE)  Act  of 
1990,  PubUc  Law  101-381,  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act.  Funds  were 
appropriated  under  PnUic  Law  102— 
394. 

SUPPLOIEirrARY  MFORMAHON: 
Availability  of  Funds 
A  total  of  $102,394,599  was  made 
avail^le  for  ffie  Title  II  HIV  Care  Grant 
Program.  These  funds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  and  Prevention  for  the  24 
months  ending  September  30, 1992.  md 
a  per  capita  income  bctw.  Below  is  the 
distribution  of  ftuids  by  State. 


State 

Amount 

Alabama  . . . 

‘  $938,176 

1  100.000 
751,H» 
528,077 
17.183,378 
937,655 
1,068.309 
999,908 

Srtzons . ^ . 

Arkansas  ....  ... 

Calitomia  ..  ..  .  _ 

Colorado . . 

Cormecticut ... 

Delaware  . .  ........ 

District  Ot  CrSirmtiia  . 

1,441.594 

11,226,316 

3,124,415 

371,756 

100,000 

3,596,455 

753J940 

215.475 

324,039 

Rortda .  -- 

. 

Haw^  ...  .......... 

Idaho ... 

IHinoia _  _ 

Indiarui ..  ... 

Iowa  .......  ....  .... 

Kansas  . . . . ... _ 
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Stale 

Amount 

Kentucky . . 

Inuisiana  . 

467.575 

1,844,076 

Maine . . 

121>10 

Mnrytanri . 

2,130,393 

. . . . 

l'837’845 

Michigan _ _  _ _ _ 

l'486i048 

Minnaflota  . 

501^656 

Mississippi  . 

Missouri  ..... _ ..... _ ...... 

546^105 

1,456,224 

Montana ...................  .. 

56,197 

Nebraska  . . . . . . 

Nevada  . 

New  Hampshire . . . 

146!680 

531,149 

102,372 

New  Jersey . . . 

4,505,948 

New  Moidm . 

259,454 

New  York . . .  ... 

17,618i806 

North  Carolioe  . 

1,366^064 

North  Dakota  .  ............... _ 

191872 

Ohio . . 

1,476,544 

OklAhoma  . . . 

512,925 

Oregon  . . . . 

675^020 

pAnrutyhinniM  . 

2.849^791 

Rhode  island . 

South  Carolina . 

South  Dakota _ ..... 

210^219 

763,896 

100,000 

Tennessee . . 

Taiqw  . . . 

905,045 

7,078,303 

Utah . . 

304^58 

Vermont . . . .  . 

Virginia . - . . 

Washington  . . . . . 

100,000 

1,430,800 

1.270.740 

West  Virginia . 

Wisconsin  . . . 

135,148 

481,719 

Wyoming . 

Puerto  Rico _ _ _ 

44,037 

6,121,433 

Oiiom  ,  , . 

3379 

Virgin  Isiaixte _ _ _ .... 

36,048 

Eligibility  Criteria 

In  order  to  receive  funding  under 
Title  n  of  the  CARE  Act.  each  State  was 
required  to  develop: 

•  A  detailed  description  of  the  HIV- 
related  services  provided  in  the  State  to 
individuals  and  families  with  HIV 
disease  dining  the  year  preceding  the 
year  for  which  the  grant  was  requested, 
and  the  number  of  individuals  and 
families  receiving  such  services;  and 

•  A  comprehensive  plan  for  the 
organization  and  delivery  of  HIV  health 
care  and  suppmi  services  to  be  funded 
with  the  Title  11  grant,  including  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance. 

Each  State  was  also  required  to 
submit  an  application  containing  such 
agreements,  assurances,  and  information 
as  the  Secretary  detormined  to  be 
necessary  to  carry  out  this  program, 
including  an  assurance  that: 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the 
Title  n  grant  assistance; 

•  The  State  will,  to  t^  maximum 
extent  practicable,  ensure  that  HIV- 
related  health  care  and  support  swvices 
delivered  with  Title  n  assistance  will  be 


provided  without  regard  to  the  ability  of 
the  individual  to  pay  for  such  services 
and  without  regard  to  the  current  or  past 
health  condition  of  the  individual; 
ensure  that  such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  provide  outreach  to  inform 
such  individuals  of  the  services 
available;  and.  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuation  of  health  insiirance 
coverage,  ensure  that  it  has  established 
a  program  which  assures  that  (1)  such 
amounts  will  be  targeted  to  individuals 
who  would  not  otherwise  be  able  to 
afford  health  insiirance  coverage,  and 
(2)  that  income,  assets,  and  m^cal 
expense  critmia  wrill  be  established  and 
applied  by  the  State  to  idmitify 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  available  to  the 
public; 

•  The  State  will  provide  for  pmiodic 
independent  peer  review  to  assess  the 
qualify  and  appropriateness  of  health 
and  support  services  provided  by 
entities  that  receive  Title  n  funds  firom 
the  State; 

•  The  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undertaken  regarding  programs 
conducted  under  Title  11; 

•  The  State  will  maintain  HIV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expenditures 
by  the  State  fen-  the  1-year  period 
preceding  the  fiscal  year  for  which  the 
State  applied  to  receive  a  grant  under 
Title  n;  and 

•  The  State  will  ensure  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  m  service  (1)  under 
any  State  compensation  program,  under 
an  insurance  policy,  or  under  any 
Federal  or  State  he^th  benefits  program, 
or  (2)  by  an  entity  that  provides  health 
services  on  a  prepaid  b^s. 

General  Use  of  Grant  Funds 

States  may  use  the  HIV  Care  Grant 
firnds  to: 

•  Establish  and  operate  HIV  care 
consortia  within  areas  most  affected  by 
HIV.  The  statute  defines  a  consortium  as 
an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private 
health  care  and  support  service 
providers  and  commimity-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affected  by  HIV  disease.  Priority  funding 
must  be  given  to  consortia  that  are 
receiving  assistance  firom  HRSA  for 
adult  and  pediatric  HIV-related  care 


demonstration  projects,  and  then  to  any 
other  existine  HIV  care  consortia. 

•  Provide  nome- and  community- 
based  care  services  for  individuals  with 
HIV  diseaae.Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
commimity-based  services  to  low- 
income  in^viduals  with  HIV  disease. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  covwage 
for  low-income  (as  defined  by  the  State) 
individuals  with  HIV  disease.  The  State 
must  establish  a  program  that  assures  • 
that  (1)  funds  will  be  targeted  to 
individuals  who  would  not  othmwise  be 
able  to  afford  health  insurance  coverage, 
and  (2)  income,  asset,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuals  who  qualify  for  assistance, 
and  information  concerning  such 
criteria  shall  be  made  available  to  the 
public. 

•  Provide  treatments  that  have  been 
determined  to  prolong  life  or  prevent 
serious  deterioration  of  health  for  low- 
income  individuals  with  HIV  disease. 

A  State  must  use  at  least  15  percent 
of  its  grant  funds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  families  with  HIV  disease. 

At  least  75  percent  of  the  fiscal  year 
1993  Title  n  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
expenditure  within  120  days  of  the 
receipt  of  the  grant  by  the  State. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Individuals  interested  in  the  HIV  Care 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calling  Dr.  Eric  Goosby, 
Director,  Division  of  HIV  Services,  at 
(301)  443-6745. 

Executive  Order  12372 

It  has  been  determined  that  the  Title 
n  HIV  Care  Grant  Program  is  not  subject 
to  the  {Hovisions  of  Executive  Order 
12372  concerning  inter-govemmental 
review  of  Federal  programs. 

The  catalog  of  Federal  Domestic  Assistance 
Number  is  93.917. 

Dated:  July  22, 1993. 

William  A.  Robinson, 

Acting  Administrator. 

(FR  Doc.  93-17918  Filed  7-27-93;  8:45  am) 
B&UNa  COOC  41<fr-1S# 

HtV  Eilwrgency  Relief  Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
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ACTION:  Notice  of  grants  made  to  eligible 
metropolitan  areas. 

SUMMARY:  The  Health  Resoiirces  and 
Services  Administration  (HRSA) 
annoxmces  that  fiscal  year  1993  funds 
have  been  awarded  to  the  25  eligible 
metropolitan  areas  (EMAs)  that  have 
been  the  most  severely  affected  by  the 
HIV  epidemic.  Althoii^  these  funds 
have  already  been  aw^ed  to  the 
EMAs,  HRSA  is  publishing  this  notice 
to  inform  the  general  pubUc  of  the 
existence  of  the  funds.  In  addition, 

HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Emergency 
Relief  Grant  Program  and  the  statutory 
requirements  governing  the  use  of  the 
funds. 

The  purposes  of  these  funds  are  to 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  fium  inpatient  facilities. 

The  I^  Emergency  Relief  Grant 
Program  was  authorized  by  Title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Public  Law  101-381,  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act.  Funds  were 
appropriated  imder  Public  Law  102- 
394. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Funds 

A  total  of  $182,326,998  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Of  the  amount 
available,  50  percent  was  allocated  to 
the  25  EMAs  according  to  a  formula 
based  on  the  number  and  incidence  of 
AIDS  cases  reported  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  as 
of  March  31, 1992.  The  other  50  percent 
was  awarded  competitively  to  the  EMAs 
as  supplemental  grants.  Below  is  a 
distribution  of  grants  made  to  the  25 
EMAs. 


EMA 

Total  award 

Atlanta,  GA . 

$5,490,571 

Baltimore,  MD . 

3,250,343 

Boston,  MA . 

4,154.744 

Chicago,  IL . 

7,390,763 

Dallas,  TX . 

4,542,034 

Detroit  Ml . 

2,091,739 

Fort  Lauderdale,  FL . 

4,591,215 

Houston,  TX  . 

7,820,319 

Jersey  City,  NJ . 

3,618,220 

Los  AngelM,  CA  . 

19,190,269 

Miami,  FL . 

9,716,264 

EMA 

Total  award 

Nassau-Suffolk,  NY . 

2,012,809 

New  Orleans,  LA . 

1,796,972 

New  York,  NY . 

44,469,219 

Newark.  NJ . 

3,542,848 

Oakland,  CA . 

2,602,816 

Orange  Co,  CA . 

1,829,726 

Philadelphia,  PA . 

4,729,230 

Ponce,  PR . 

1,280,364 

San  Diego,  CA . 

3,761,979 

San  Francisco.  CA . 

27,217,076 

San  Juan,  PR  . . 

4,679,777 

Seattle,  WA  . 

2,824,570 

Tmpa-^  Ptrsbrg,  FL . 

2,265,553 

Washington,  D.C . 

7,447,578 

Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  imder  Title  I 
were  those  areas  for  which,  as  of  March 
31, 1992,  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  the  per  capita  incidence  of 
cumulative  cases  of  AIDS  was  not  less 
than  0.0025,  as  computed  on  the  basis 
of  the  most  recently  available  data  for 
the  population  in  the  area. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  in  each  EMA  that 
administers  the  public  health  agency 
providing  outpatient  and  ambulatory 
services  to  the  greatest  number  of 
individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
Title  I,  the  CEO  was  required  to 
establish  or  designate  an  HIV  health 
services  planning  council  to:  (1) 

Establish  priorities  for  the  allocation  of 
funds  within  the  eligible  area;  (2) 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services  described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  individuals  with  HIV 
disease;  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in 
rapidly  allocating  funds  to  the  areas  of 
greatest  need  within  the  eligible  area. 
The  planning  council  must  include 
representatives  of:  health  care  providers; 
community-based  and  AIDS  service 
organizations;  social  services  providers; 
mental  health  services  providers;  local 
public  health  agencies;  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
commimities,  including  individuals 
with  HTV  disease;  non-elected 
community  leaders;  State  government; 
grantees  receiving  categorical  grants  for 
early  intervention  services  under  Title 
in  of  the  CARE  Act;  and  the  lead  agency 
of  any  HRSA  adult  or  pediatric  HIV- 
related  care  demonstration  project 
operating  in  the  area  to  be  served.  The 
allocation  of  funds  and  services  within 


the  EMA  must  be  made  in  accordance 
with  the  priorities  established  by  the 
planning  council. 

To  be  eligible  to  receive  a  grant  under 
Title  I,  the  EMAs  were  required  to 
submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  Funds  received 
under  Title  I  may  not  be  used  in 
maintaining  the  required  level  of 
expenditures; 

•  That  the  EMA  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  ffie  political 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
receive  Title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Title  I  funds  will  not  be 
utilized  to  make  payments  for  any  item 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maximum  extent  practicable, 
that  mV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  without  regard  to  the 
ability  of  the  individual  to  pay  for  such 
services,  and  without  regard  to  the 
current  or  past  health  condition  of  the 
individual.  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  a  program  of  outreach  will 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Title  I  HIV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  for  the  purpose  of 
delivering  or  enhancing — 

•  HIV-related  outpatient  and 
ambulatory  health  and  support  services. 
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including  case  management  and 
comprehensive  treatment  services,  fior 
individuals  and  families  with  HIV 
disease:  and 

•  HIV*related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalizatimi  or  that 
expedite  discharge,  as  medically 
appropriate,  firom  iiapatient  facilities. 

Services  suppcvtea  by  the  Title  I  grant 
funds  must  be  accessibls  to  low-income 
individuals  and  familiuft,  including 
women  and  children  vdth  HIV 
infection,  minorities,  the  hmneless,  and 
persons  affected  by  chemical 
dependency. 

FOR  FURTHER  MFOMIATION  CONTACT: 
Individuals  interested  in  the  Title  I  HIV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  CEO  in  their 
locality,  and  may  obtain  information  on 
their  contact  by  calling  Dr.  Eric 
Goosby,  Director,  Division  of  HIV 
Services,  at  (301)  443-6745. 

Executive  Order  12372 

Grants  awarded  for  the  Title  I  HIV 
Emergmcy  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  under  45 
CFR  part  100,  whicn  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  1^  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  sudi  a 
review  system  and  provided  a  point  of 
contact  in  the  States  for  the  review. 

The  catalog  of  Federal  Domestic  Assistance 
Numbers  are:  F(»mula  Grants — 93.015; 
Supplemental  Grants — 93.914. 

Dated:  July  22. 1993. 

William  A.  Robinson, 

Acting  Administrator. 

IFR  Doc.  93-17919  Filed  7-27-93;  8:45  am) 
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Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program: 
Allocations  to  States  of  FY 1993  Funds 
for  Refugee  Social  Services  and  for 
Refugees  Who  Are  Former  Political 
Prisoners  From  Vietnam 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHA. 
action:  Final  notice  of  allocations  to 
States  of  FY  1993  funds  for  refugee  < 


I  bi  addittoo  to  penoos  adraitted  to  United 
States  as  refugees  under  section  207  of  the 
bunigiation  and  NationaUly  Act  (INA)  or  granted 
asylum  under  section  208  of  dm  INA.  eligMlity  for 
rehigee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Asaistance  Act  of  1960  (Pub.  L.  No.  96- 


sodal  services  and  for  refogees  who  are 
former  political  prisoners  from  Vietnam. 

SUMMARY:  This  notice  establishes  the 
allocations  to  States  of  FY  1993  ftmds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP).  In  order  to 
help  meet  the  special  needs  of  former 
political  prisoners  from  Vietnam,  the 
Director  has  decided  to  add  to  the 
formula  allocation  $2,000,000  in  funds 
previously  set  aside  for  social  services 
discretionary  projects. 

EFFECTIVE  DATE:  July  28, 1993. 
ADDRESSES:  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families.  370  L'Enfant 
Prommiade,  SW.,  Washington,  DC 
20447. 

FOR  FURTHER  MFORMATION  CONTACT: 

Toyo  Biddle  (202)  401-9250. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  proposed  soda)  service  allocations 
to  States  was  published  in  the  Federal 
RegistOT  (m  May  21. 1993  (58  FR  29586). 
The  population  estimates  that  vrere  used 
in  the  proposed  notice  have  been 
adjust^  as  a  result  additional 
population  information  submitted  by  7 
States. 

I.  AUocatkm  Amounts 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,806,336  in  FY 
1993  refugee  social  service  ^ds  as  part 
of  the  FY  1993  appropriations  fm  the 
Department  of  Health  and  Human 
Services  (Pub.  L  No.  102-394). 

Of  the  total  of  $80,806,336,  the 
Director  of  ORR  will  make  available  to 
States  $68,685,386  (85%)  under  the 
allocation  formulas  set  out  in  this 
notice.  These  funds  will  be  made 
available  for  the  pmpose  of  providing 
social  services  to  refugees.  In  addition, 
the  Director  of  CHtR  is  making  available 
$2,000,000  from  discretionary  social 
service  funds  to  be  allocated  under  the 


422);  (2)  certain  Ameraaiana  from  Vietnam  who  are 
admitted  to  die  U.S.  aa  immigranta  under  aection 
564  of  tbe  Foareign  Operationa.  Export  Financfaig, 
and  Related  Programa  Appropriationa  Act,  1966,  aa 
included  in  tbe  W  1966  Cmtinuing  Raaolution 
(Pub.  L.  Na  100-202);  and  (3)  certain  Ameraaiana 
from  Vietnam.  incluaUng  U.S.  dtizana,  under  title 
D  of  the  Foreign  Operationa.  Export  Financing,  and 
Related  Pro^ama  Appropriation  Acta.  1989  (Pub. 
L.  Na  100-461)^  1990  0>ub.  L.  Na  101-167).  and 
1991  (Pub.  L.  Na  101-613).  For  oonvawenca  Vm 
term  ‘'refugee'’  ia  uaed  in  thia  notice  to  encompaaa 
all  such  eligible  persona  unlees  the  specific  context 
indicates  otboceriaa 

Refugees  aifanitted  to  die  U.S.  mulsr  admissions 
numben  sat  aside  far  privatonGtor-initiativo 
admissions  are  not  eli^ble  to  be  served  under  the 
social  service  program  (or  under  other  programa 
supported  by  Federal  refugee  frmds  dving  dieir 
period  of  coverage  under  their  sponsoring  agency’s 
agreement  with  tbe  Department  of  State--uaaally 
tero  years  frmn  their  dM  of  amval  or  until  they 
obtain  permanent  resident  alien  status.  ediicbOTer 
cornea  first 


formula  in  this  notice  for  addititmal 
services  to  former  ptditical  prisoners 
from  Vietnam. 

A.  Discretionary  Social  Service  Funds 
for  Vietnamese  Political  Prisoners 

In  recognition  of  the  special 
vulnwal^ty  of  refugees  who  are  fmmer 
political  prisoners  from  Vietnam,  the 
Directm  ^  ORR  has  set  aside  $2,000,000 
from  discretitmary  social  s^vice  fui^ 
to  be  allocated  under  the  formula  set 
forth  in  this  announcement,  based  on 
the  niunber  of  actual  pohtical  jmscmer 
arrivals  in  FY  1992.  'Diis  formula 
allocation  is  shown  separately  in  TdUe 
1  (cols.  7  and  8).  States  are  required  to 
use  this  allocation  to  provide  additional 
services,  as  described  below,  to  recent 
arrivals  from  Vietnun  who  are  former 
political  prismers  and  members  of  their 
families. 

Allowable  services  frn  the  above-cited 
funds  for  political  prisoners  include  the 
following  direct  services:  (1)  Specialized 
(mentation  and  adjustment  services, 
including  peer  support  activities;  and 
(2)  specialized  employment-r^ted 
services,  as  needed.  Under  no 
circumstances  may  these  funds  be  used 
for  direct  cash  payments  or  stipmids,  (v 
f(H'  the  purchase  of  advertising  space  or 
air  time. 

Allowable  services  under  this 
alfocation  for  Vietnamese  political 
prisoners  are  intended  to  supplement, 
not  to  supplant,  those  services  provided 
to  refugees  in  general  under  the  sixdal 
service  formula  all(Nzition,  discussed 
below. 

ORR  intends  to  provide  technical 
assistance  to  States  and  organizations 
that  request  it  to  assure  effective 
program  development  and 
implementation. 

Because  these  funds  are  beix^ 
provided  specifically  for  smvices  for 
former  political  prisoners  from  Vietnam, 
States  whi(di  all(x:ate  social  service 
funds  to  other  l(x:al  administrative 
jurisdictions,  sudi  as  counties,  shall  do 
so  for  these  hinds,  using  a  frmnula 
which  reflects  recent  and  anticipated 
arrivals  of  this  target  population  only. 

ORR  strongly  encourages  States  and 
other  contracting  ^sdictions,  in 
selecting  service  providers  for  the 
above,  to  award  these  funds,  to  the 
extent  possible,  to  (jualified  rehigee 
mutual  assistance  associations  with 
experience  serving  tbe  target  peculation 
and  that  all  contractors  receiving  these 
funds  nvill  have  Vietnamese  language 
capacity  and  Vietnamese  (niJtural 
xmderstanding. 

States  are  reejuired  to  provide  to  ORR 
program  performance  informatiem  on 
the  Vietnamese  political  prisons 
program  that  meets  the  reporting 
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requirements  contained  in  45  CFR 
92.40.  under  the  terms  and  conditions  of 
the  social  services  grant  awards  to 
States. 

B.  Refugee  Social  Service  Funds 
The  population  figures  for  the  social 
service  allocation  include  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  funds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Director  will  allocate  $68,685,386 
to  States  in  the  following  manner: 

•  $65,185,386  will  be  allocated  on  the 
basis  of  each  State’s  proportion  of  the 
national  population  of  refugees  who  had 
been  in  the  U.S.  3  years  or  less  as  of 
October  1, 1992  (including  a  floor 
amount  for  States  which  have  small 
refugee  populations). 

•  $3,500,000  will  be  allocated  on  the 
basis  of  each  State’s  proportion  of  the  3- 
year  refugee  population  (including  a 
floor  amount  of  $5,000  for  States  with 
small  refugee  populations)  in  order  to 
provide  an  incentive  for  States  to  fund 
refugee  mutual  assistance  associations 
(MAAs).  A  written  assiirance  that  these 
optional  funds  will  be  used  for  MAAs 
is  required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assvirance  is  provided  below. 

The  use  of  the  3*year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contract  [for  social 
services]  *  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  accoimt  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year.’’ 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29, 1991,  section  I, 
"Allocation  amounts’’  (56  FR  42745),  for 
a  variable  floor  amount  for  States  which 
have  small  refugee  populations  will  be 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then — 

(1)  A  base  amount  of  $75,000  is 
provided  for  a  State  Mrith  a  population 
or  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
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calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000):  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,950  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  will  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  The  discretionary  funds  will 
primarily  support  specific  program 
activities  designed  to:  (1)  Reduce 
welfare  dependency  in  ^tes  with  large 
numbers  of  refugees  on  welfare;  and  (2) 
address  the  nee^  of  special  populations 
who  experience  particular  difficulty 
adjusting  to  life  in  the  U.S.  (As 
indicated  earlier,  $2,000,000  of  these 
discretionary  funds  is  being  allocated  to 
States  rmder  this  notice  for  services  for 
former  political  prisoners  fiom 
Vietnam.)  One  announcement  of  the 
availability  of  funding  and  grant 
application  procedures  has  been  issued: 
Availability  of  funding  for  Planned 
Secondary  Resettlement  of  Refugees,  57 
FR  12130,  April  8, 1992.  ORR  expects  to 
continue  emphasis  on  discretionary 
grants  to  adc^ss  problems  of  persistent 
welfare  dependency  and  to  promote 
favorable  resettlement  opportunities. 
Announcements  will  be  made  when 
discretionary  initiatives  are  decided  on. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee’s  length  of  residence,  in 
accordance  with  the  requirements  of  45 
CFR  part  400  Subpart  I — ^Refugee  Social 
Services,  published  in  the  Federal 
Register  of  February  3, 1989  (54  FR 
5481).  However,  in  keeping  with  45  CFR 
400.147(a),  a  State  must  allocate  an 
appropriate  portion  of  its  social  service 
funds,  based  on  population  and  service 
needs,  as  determined  by  the  State,  for 
services  to  newly  arriving  refugees  who 
have  been  in  the  U.S.  less  than  one  year. 
The  portion  proposed  for  such  use  must 
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be  specified  and  justified  as  part  of  the 
State’s  Annual  Services  Plan  under  45 
CFR  400.11(b)(2). 

While  45  Cre  400.147(b)  requires  that 
in  providing  employability  services,  a 
State  must  give  priority  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  should  not  be  limited 
exclusively  to  refugees  who  are  cash 
assistance  recipients.  Social  services 
may  be  provided  to  any  refugee  in  need 
of  services,  regardless  of  whether  the 
refugee  is  receiving  cash  assistance. 

OtOl  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
imder  the  authorizing  legislation,  with 
~the  following  exceptions:  (1)  Under 
current  regulations,  services  may  he 
provided  to  a  U.S.-bom  minor  child  in 
a  family  in  which  both  parents  are 
refugees  or.  if  only  one  parent  is 
present,  in  which  that  parent  is  a 
refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Relat^  Programs  Appropriations 
Act  (Pub.  L.  No.  100-461),  services  may 
be  provided  to  an  Amerasian  bom 
Vietnam  who  is  a  U.S.  citizen  and  who 
enters  the  U.S.  after  October  1, 1988. 

Service  Priorities 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  the  Director  expects  States  to 
“insure  that  women  have  the  same 
opportimities  as  men  to  participate  in 
training  and  instruction.’’  In  addition. 
States  are  expected  to  make  srire  that 
services  are  provided  in  a  manner  that 
encourages  the  iise  of  bilingual  women 
on  service  agency  stafis  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refiigee 
self-support,  the  Director  also  expects 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  in 
order  to  allow  women  with  children  the 
opportimity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  imder  the 
refugee  social  services  program.  States, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  expected  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 

care.  _ 

In  accordance  with  45  CFR  400.146,  if 
a  State’s  cash  assistance  dependency 
rate  for  refugees  (as  defined  in  section 
400.146(b))  is  55%  or  more,  funds 
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awarded  under  this  notice  for  the  basic 
and  MAA  incentive  allocations  (but  not 
the  political  prisoner  set-aside)  are 
subject  to  a  requirement  that  at  least 
85%  of  the  State’s  award  be  used  for 
employability  services  as  set  forth  in 
section  400.154.  ORR  expects  these 
funds  to  be  used  for  services  which 
directly  enhance  refugee  employment 
potential,  have  specific  employment 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
year  as  part  of  a  plan  to  achieve  self- 
sufficiency.  This  reflects  the 
Congressional  objective  that 
’’employable  refugees  should  be  placed 
in  joDs  as  soon  as  possible  after  their 
arrival  in  the  United  States”  and  that 
social  service  funds  be  focused  on 
’’employment-related  services,  English- 
as-a-second-language  training  (in  non¬ 
work  hours  where  possible),  and  case- 
management  services”.  (INA,  section 
412(a)(1)(B).) 

Since  current  welfare  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55%  and  above  are  invited  to  submit 
a  request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate. 

ORR  will  consider  granting  a  waiver 
of  the  85%  provision  if  a  State  meets 
one  of  the  following  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who 
have  been  in  the  U.S.  24  months  or  less 
is  below  55%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State’s  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  State’s 
refugee  and  (b)  there  are  non¬ 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(1)(C)  of  the  INA,  the  State 
submits  to  the  Director  a  plan 
(established  by  or  in  consultation  with 
local  governments)  which  the  Director 
determines  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximum 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  section  106  of  the  Job 
Training  Partnership  Act. 

In  keeping  with  Congressional  intent 
with  respect  to  the  FY  1993 
appropriation.  States  must  use  social 
service  funds,  to  the  maximum  extent 
possible,  for  specialized  refugee  service 
programs  in  addition  to  and  not 
duplicative  of  mainstream  employment 
programs.  The  Report  of  the  House 


Appropriations  Committee  (H.R.  Rep. 

No.  102-708,  p.  117)  states: 

The  Committee  intends  that,  to  the 
maximum  extent  possible.  States  will  use 
social  services  funds  for  specialized  refugee 
services  programs  that  address  the  specific 
language,  vocational  and  cultural  needs  of 
the  refugees,  in  addition  to  and  not 
duplicative  of  other  federally  funded 
mainstream  employment  services  that  are 
available  for  low  income  and  needy  persons. 

States,  therefore,  must  limit  refugee 
social  service  funds,  to  the  maximum 
extent  possible,  to  the  provision  of 
refugee-specific  services  that  are  in 
addition  to,  and  not  duplicative  of,  the 
regular  employment  services  provided 
to  low-income  people  through  State 
JOBS  programs  and  other  mainstream 
employment  proems. 

States  should  uso  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  (of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  (social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583,  Jime  11, 1985). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amovmts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

MAA  Set-Aside 

ORR  believes  that  the  continued  and/ 
or  increased  utilization  of  qualified 
refugee  mutual  assistance  associations 
(MAAs)  in  the  provision  of  social 
services  promotes  appropriate  use  of 
services  as  well  as  the  effectiveness  of 
the  overall  service  system.  Therefore, 
additional  funds  which  are  to  be 
targeted  specifically  to  these 
organizations  have  been  included  as  an 
optional  award  to  States  which  would 
use  them  for  this  purpose. 

ORR  believes  it  is  essential  to  build 
the  capacity  of  MAAs  as  community- 


based  organizations  in  order  to  enable 
these  organizations  to  continue  serving 
their  communities  well  into  the  future. 
Therefore,  ORR  considers  the  MAA 
incentive  allocation  to  represent  the 
minimum  commitment  a  State  should 
make  in  social  service  funding  to 
qualified  MAAs.  In  addition,  ORR 
strongly  encourages  States  when 
contracting  for  social  services, 
particularly  employment  services,  to 
give  consideration  to  the  special 
strengths  of  MAAs,  whenever  contract 
bidders  are  otherwise  equally  (qualified. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettlement 
that  the  following  conditions  will  be 
observed  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  ^ocial  allocation: 

1.  That  such  funds  will  be  used  to 
fund  qualified  refugee  mutual  assistance 
associations  for  the  direct  provision  of 
services  to  refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  imder  ORR’s 
expectation  that  the  total  amount  of 
social  service  funds  allocated  by  this 
notice  to  a  State  be  used  primarily  for 
the  provision  of  employability  services, 
as  defined  in  45  CFR  400.146  and 
400.154. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association: 

a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual  „ 
assistance  association  will  be  comprised 
of  refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  to  refugee  clients  in  subsequent 
years. 

Written  assurances  should  be  sent  to 
the  Director,  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade, 
SW.,  Washington,  DC  20447.  States 
must  respond  by  30  days  fiom  the  date 
of  this  notice  in  order  to  avail 
themselves  of  this  special  allocation. 

State  Administration 
States  are  reminded  that  under 
current  regulations  at  45  CFR  400.206 
and  400.207,  States  have  the  flexibility 
to  charge  the  following  types  of 
administrative  costs  against  their 
refugee  program  social  service  grants,  if 
they  so  choose:  direct  and  indirect 
administrative  costs  incurred  for  the 
overall  management  and  operation  of 
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the  State  refugee  program,  including  its 
coordination,  planning,  poli^  and 
program  development,  oversight  and 
monitoring,  data  collection  and 
reporting,  and  travel.  See  also  State 
Transmittal  Na  88-40. 

n.  Discussion  of  Comments  Received 

We  received  four  letters  of  comment 
in  response  to  the  notice  of  proposed  FY 
1993  ulocations  to  States  for  refugee 
social  services.  The  comments  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department’s  response. 

Comment:  Two  commenters  requested 
clarificaticm  on  ORR’s  intmpretation  of 
Congressional  intent,  as  reflected  in  the 
Report  of  the  House  Appropriations 
Committee,  that  *  *  to  the 
maximum  extent  possible.  States  will 
use  social  SOTvice  funds  for  specialized 
refugee  services  programs  that  address 
the  specific  language,  vocational  and 
cultural  needs  of  tlm  refugees,  in 
addition  to  and  not  duplicative  of  other 
federally  funded  mainstream 
employment  services  that  are  available 
for  low  income  and  needy  persons” 

(H.R.  Rep.  No.  708, 102d  Crag.,  2d  Sess. 
117  (1992)).  One  commenter  wondered 
what  is  meant  by  the  phrase  “maximum 
extent  possible"  and  questioned  how 
ORR  will  be  able  to  determine  whether 
this  requirement  has  been  met.  The 
commenter  also  felt  that  the  term 
“specialized  refugee  service”  was  vague 
and  requested  a  clear  definition  of  both 
phrases. 

The  commenter  also  requested  that 
the  requirement  be  modified  to  allow 
States  to  use  refugee  social  service  funds 
to  provide  employment  and  language 
training’to  refugee  AFDC  recipients  in 
the  JOBS  program. 

Another  commenter  asked  for 
clarification  on  whether  ORR’s 
interpretation  of  the  Committee 
language  would  not  allow  a  social 
services-funded  provider  who  is  also  the 
area  JTPA  provider  to  be  considered  to 
be  providing  refugee-specific  services 
even  though  this  provider  uses  bilingual 
staff  and  tailors  services  to  refugees. 

Pesponse:  Although  ORR  currently 
does  not  have  a  definition  of  “maximum 
extent  possible,”  we  strongly  encourage 
States  to  use  their  refugee  social  service 
funds  for  specialized  refugee  services 
programs.  “Specialized  refugee  services 
programs”  are  defined  as  those  which 
address  the  specific  language, 
vocational  and  cultural  needs  of 
refugees,  as  indicated  in  the  Committee 
Report  language,  and  which  are 
provided  in  a  manner  consistent  with 
the  employment  goals  of  the  Refugee 
Act. 

The  Congressional  language  does  not 
crt'clude  or  endorse  the  use  of  refugee 


social  service  funds  to  provide 
employment  and  language  training  to 
refi^ee  AFDC  recipients  in  the  JOBS 
program  or  to  refugees  served  by  the 
area  JTPA  provider.  At  a  minimum, 
however,  the  language  requites  that 
such  services  be  refugee-specific — i.e., 
they  meet  the  definition  above  for 
specific  language,  vocational  and 
cultural  ne^  within  the  content  of  the 
provisions  of  the  Refugee  Act. 
Mainstream  employment  services 
providers,  such  as  the  area  JTPA 
provider,  may  be  considered  to  be 
providing  reragee-spedfic  services  to 
the  extent  that  the  services  reflect  this 
definition,  notwithstanding  the 
presence  or  absence  of  bilingual  staff. 

Comment:  One  commenter  asked  for 
clarification  on  the  MAA  set-aside 
requirement:  "That  the  MAA  incentive 
allocation  is  subject  to  and  included 
under  ORR’s  expectation  that  the  total 
amount  of  social  service  funds  allocated 
by  this  notice  to  a  State  be  used 
primarily  for  the  provision  of 
employability  services,  as  defined  in  45 
CFR  400.146  and  400.154”.  The 
commenter  wondered  whether  ORR 
intends  this  requirement  to  apply  only 
to  those  States  with  a  55%  or  Mgher 
dependency  rate  or  to  all  States. 

Response:  In  accordance  with  45  CFR 
400.146,  this  requirement  applies  only 
to  those  States  with  a  dependency  rate 
of  55%  or  higher. 

Comment:  One  commenter  cited  the 
language  in  the  notice  that  states: 
“However,  in  keeping  with  45  CFR 
400.147(a).  a  State  must  allocate  an 
appropriate  portion  of  its  social  service 
funds  for  services  to  newly  arriving 
refugees  who  have  been  in  the  U.S.  less 
than  one  year.”  The  commenter  felt  the 
language  should  be  revised  to  include 
key  phreses  contained  in  45  CFR 
400.147(a)  which  allow  States  to 
consider  population  and  service  needs, 
as  determined  by  the  State,  for  planning 
and  allocating  services  to  the  newly 
arrived. 

Response:  We  agree.  The  language  in 
the  notice  has  been  changed  to  include 
those  phrases,  as  well  as  the  language 
noting  that  the  portion  proposed  must 
be  specified  and  justified  in  the  State’s 
Annual  Services  plan. 

Comment:  One  commenter  suggested 
that  the  final  notice  require 
organizations  that  receive  social  service 
funds  for  services  to  Vietnamese 
political  prisoners  to  report  what 
services  were  provided,  how  many 
people  were  served,  and  what  outcomes 
were  obtained. 

Response:  The  commenter’s 
suggestion  is  well-taken.  Since  funds  for 
services  to  Vietnamese  political 
prisoners  are  included  as  part  of  the 


social  sorvices  grant  awards  to  States, 
the  reporting  requirements  contained  in 
45  CFR  92.40.  one  of  the  tenns  and 
conditiras  of  the  social  sm^ces  grant 
award,  would  apply  to  the  Vietnamese 
pohtical  prisoner  program,  as  well  as  to 
the  social  service  rormula  program.  Hiis 
provision  requires  States  to  report 
program  performance  information  such 
as  program  accomplishments  in  relation 
to  program  objectives,  quantifiable 
outputs,  and  per  rmit  costs.  We  have 
added  language  to  the  notice  to  clarify 
for  States  that  the  reporting 
requirements  under  45  CFR  92.40  apply 
also  to  the  Vietnamese  political  prisoner 
program. 

Comment:  One  commenter  objected  to 
the  use  of  a  minimum  allocation  floor 
for  small  States,  stating  that  the  use  of 
a  floor  will  result  in  eij^t  Slates 
receiving  a  larger  average  per  capita  in 
social  services  than  States  receiving 
funds  based  solely  on  the  3-year  refugee 
population  formida.  The  commenter 
recommended  that  the  minimum  floor 
be  eliminated  and,  as  an  alternative,  that 
ORR  use  its  discretionary  funds  to 
maintain  a  minimum  level  of  funding  to 
small  States. 

Response:  We  continue  to  believe  that 
a  minimum  allocation  for  social  services 
is  necessary  to  cover  basic  costs  which 
a  State  incurs  in  providing  services, 
regardless  of  the  number  of  refugees. 
Therefore,  we  view  the  establishment  of 
a  floor  as  a  reasonable  approach  to 
allocating  funds  to  States  with  small 
refugee  populations,  where  the  use  of 
the  formula  alone  would  yield  too  small 
an  amount  to  be  practical. 

Comment:  One  commenter  objected  to 
the  statement  in  the  notice  that  ORR 
expects  social  service  funds  to  be  used 
for  services  designed  to  enable  refugees 
to  obtain  jobs  in  less  than  one  year  as 
part  of  a  self-sufficiency  plan. 

Objections  were  based  on  the  belief  that 
services  aimed  at  removing  pre¬ 
employment  barriers  would  be 
precluded  from  funding,  that  ORR's 
policy  is  in  conflict  with  the  philosophy 
and  policies  of  the  Federal  Job 
Opportunities  and  Basic  Skills  (JOBS) 
Training  program,  and  that  there  is  no 
statutory  basis  for  predicating  the  use  of 
social  service  funds  on  placing  a  refiigee 
in  a  job  within  a  specific  time  period. 
The  commenter  recommended 
elimination  of  ORR’s  policy  regarding 
the  one-year  job  placement  requirement 

Response:  We  wish  to  clarify,  as  we 
did  in  the  FY  1991  and  FY  1992  final 
notices  on  social  service  allocations, 
that  ORR  expects,  but  does  not  require, 
the  use  of  social  service  hinds  to  result 
in  job  placements  within  one  year.  We 
have  used  the  term  "expects”  rather 
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than  “requires*’  in  order  to  make  that 
distinction. 

While  it  is  true  that  a  time  limit  in  not 
specified  in  the  statute,  we  believe  that 
the  one-year  policy  complies  with 
Congressional  intent.  Se^on 
412(a)(1)(B)  of  the  Act  states  that  “*  *  * 
employable  refugees  should  be  placed 
on  fobs  as  soon  as  possible  after  their 
arrival  in  the  Unitra  States.”  We  believe 
that  an  emphasis  on  providing  services 
desimed  to  help  refugees  become 
employed  withba  one  year  is  a 
reasonable  interpretation  of  this 
provision. 

We  recognize  that  long-term  training 
and  services,  such  as  those  available  in 
the  JOBS  program,  may  be  desirable  for 
many  refugees  as  they  continue  to  bmld 
their  lives  in  this  country:  however,  we 
believe  that  such  long-term  training 
activities  are  beyond  the  legislated 
intent,  scope,  and  funding  of  the  refugee 
program,  whose  purpose  is  to  help 
refugees  achieve  self-sufficiency 
through  employment  as  quickly  as 
possible.  ORR  believes  that  a  program  of 
short  or  immediate-term  training 
followed  by  intensive  job  placement 
activities  is  the  most  productive  use  of 
scarce  resources. 

Comment:  One  commenter  noted  that 
the  proposed  notice  states  that  ORR 
“expects”  States  and  counties  to  use  day 
care  funding  from  other  publicly  funded 
mainstream  programs  as  a  prior 
resource,  while  last  year’s  notice  stated 
that  ORR  “encourages”  States  and 
counties  to  use  such  day  care  funding. 
The  commenter  infers  ^m  the  change 
in  wording  that  ORR  does  not  consider 
the  training  and  employment  of  women 
as  a  priority  and  that  States  should  use 
refugee  social  service  funding  for  day 
care  only  as  a  last  resort. 

Response:  ORR  considers  increased 
opportimities  for  refugee  women  a  high 
priority  in  the  refugee  program  and  an 
important  strategy  for  increasing  refugee 
self-sufficiency.  The  change  of  wording 
from  "encourages”  to  “expects”  does 
not  in  any  way  represent  a  diminution 
of  emphasis  on  services  to  refugee 
women,  but  rather  adds  emphasis  to  the 
need  for  States  to  use  day  care  funded 
from  other  sources,  to  the  extent 
available,  before  using  limited  refugee 
funds  for  this  purpose. 

Comment:  One  commenter  objected  to 
language  in  the  notice  that ’’*  *  * 
strongly  encourages  States  to  give 
priority  to  MAAs  in  contracting  for 
refugee  social  services,  particularly 
employment  services,  whenever  bidders 
are  equally  qualified,  if  the  ethnic 
composition  of  the  MAA  is  the  same  as 
the  dominant  population  to  be  served". 
The  commenter  protested  that  the 
proposed  language  implies  that  ORR 


believes  that  service  providers  can  serve 
only  their  own  ethnic  group  and  that 
such  a  policy  deters  the  acculturation 
process  of  refugees. 

Response:  The  language  in  the  notice 
is  not  meant  to  imply  that  MAAs  or 
other  service  providers  can  only  serve 
their  own  ethnic  group.  We  have 
modified  the  language  in  the  notice  to 
make  clear  that  ORR  is  encouraging,  but 
not  mandating,  the  use  of  MAAs  as 
service  contractors. 

in.  Allocation  Formula 

Of  the  funds  available  for  FY  1993  for 
social  services.  $65,185,386  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  A  State’s  allowable 
allocation  will  be  calculated  as  follows; 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  ^s  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  In  item  2. 
above,  in  the  State  as  of  October  1. 1992. 
adjusted  for  estimated  secondary 
miration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assxirance  from  States,  as 
described  previously. 

Allocations  for  political  prisoners  are 
based  on  FY  1992  arrival  numbers  for 
this  group  in  each  State  from  the 
Refugee  Data  Center  and  are  limited  to 
States  with  170  or  more  political 
prisoner  arrivals.  We  have  limited  the 
population  base  to  FY  1992  political 
prisoner  arrival  numbers  because  these 
funds  are  intended  to  serve  recent 
arrivals.  We  have  not  included  States 
with  fewer  than  170  former  political 
prisoners  in  the  political  prisoner 
allocations  formula  because  the 
resulting  level  of  funding  would  be 
insignificant.  In  these  States,  we  believe 
the  small  number  of  political  prisoners 
could  be  served  imder  the  State’s 
refugee  social  services  program. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1993  are  based 


on  data  on  refugee  arrivals  finm  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1. 1992.  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  and 
Amerasians  from  Vietnam.  Figures  on 
the  number  of  Cuban  and  Haitian 
entrants  resettled  are  obtained  from 
several  sources,  including  the  ORR 
Florida  office  and  the  Immigration  and 
Naturalization  Service. 

For  fiscal  year  1993,  ORR’s  formula 
allocations  for  the  States  for  social 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and 
on  the  niunbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1990. 1991.  and  1992. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1. 1989.  and 
September  30, 1992,  who  are  thought  to 
be  living  in  each  State  as  of  October  1, 
1992.  Refugees  admitted  under  the 
Federal  Government’s  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  imder  an  agreement  with 
the  Department  of  State. 

The  figures  on  arrivals  of  refugees  and 
Amerasians  used  in  developing  these 
population  estimates  were  based  on 
final  arrival  data  by  State  for  FY  1990, 
FY  1991,  and  FY  1992.  Deductions  were 
made  for  refugees  resettled  under  the 
private  sector  initiative.  The  figures  on 
Cuban  and  Haitian  entrants  were  based 
on  arrival  data  by  State  for  FY  1990,  FY 

1991,  and  FY  1992. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 
The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and  out¬ 
migration  figures  and  a  net  migration 
figiue  for  each  State.  The  net  migration 
figure  was  applied  to  the  State’s  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  on  Form  ORR- 
11  was  a  maximum  of  only  8  months  as 
of  June  1992  for  the  majority  of  States 
those  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-month  period.  In 

1992,  no  count  of  recently-arrived 
refugee  children  was  available  from  the 
Department  of  Education  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
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State.  Eligible  Amerasians  are  included 
in  the  rehi^  figures. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1992,  of  refiigees  (col.  1),  entrants  (col. 

2) .  and  total  refuge  and  entrants  (coL 

3) :  the  formula  amounts  which  the 
populatimi  estimates  )rield  (col.  4);  the 
total  allocation  amounts  after  allowing 


for  the  minimum  amounts  (coL  S);  and 
the  amounts  available  as  an  incentive  to 
States  to  use  MAAs  as  service  providers 
(col.  6).  Table  1  also  shows  the  number 
of  former  political  prisoner  arrivals  in 
FY 1992  (ool.  7);  and  the  allocation 
amounts  for  services  to  this  population 
(col.  8). 


V.  Allocation  Amounts 

Funding  subsequent  to  the 
publication  of  this  notice  Mfill  be 
contingent  upon  the  submittal  and 
approval  of  a  State  annual  services  plan, 
as  required  by  4S  CFR  400.11(b)(2).  The 
following  amounts  are  allocated  for 
refugee  social  services  in  FY  1993: 


Table  1  .—Estimated  3-Year  Refugee/Entrant  Populations  of  States  Parttcipating  in  the  Refugee 
Program  and  Social  Service  Formula  Amounts  and  Allocations  for  FY  1993;  and  Former 
Political  Prisoner  Arrivals  and  Allocations  for  FY  1993 


state 

Refugees 

(1) 

Entrants 

(2) 

TotM 

population 

(3) 

Formula  amount 

(4)  ' 

Alocation 

(5) 

MAA  Incentive 
allocation 

(6) 

Former 
political 
prisoner 
arrivEris 
from  Viet¬ 
nam  in 

FY  1992 
(7) 

Former  politi¬ 
cal  priscmer 
aUocaten 

(8) 

Alabama _ ....... 

891 

18 

909 

$157,555 

$157355 

$8,450 

40 

$0 

Alaska* _ _ 

147 

0 

147 

25,479 

75,000 

5,000 

13 

0 

Arizona . . 

4,486 

29 

4,515 

762,576 

782,576 

41.973 

302 

32,599 

Ailcansas  ................ 

444 

0 

444 

76,958 

100,000 

5,000 

36 

0 

California* ......... _ 

95,217 

529 

95,746 

16,595,459 

16395,459 

890,084 

7,887 

851360 

Colorado _ 

3,966 

2 

3,970 

688,112 

688,112 

36,906 

175 

18,890 

Connecticut _ 

3,708 

73 

3,781 

655,353 

655,353 

35,149 

123 

0 

Delaware _ .......... 

135 

9 

144 

24,959 

75,000 

5,000 

8 

0 

District  of  CoiumMa 

2,855 

21 

2,876 

498,491 

498,491 

26,736 

252 

27,202 

Florida . . 

12,727 

16,063 

28,786 

4,969,765 

4,989,765 

267,622 

451 

48,683 

Georgia . 

7,625 

56 

7,683 

1,331,679 

1,331,679 

71,424 

873 

94336 

Hawsi  .  _ 

984 

0 

984 

170,555 

170,555 

9,148 

101 

0 

Idaho  _ _ 

920 

1 

921 

159,635 

159,635 

8362 

12 

0 

lliirx>is _  _ 

13,411 

96 

13,507 

2,341,141 

2341,141 

125,565 

279 

30,117 

tndiaiw _ 

967 

7 

994 

172,288 

172388 

9,241 

96 

"  0 

Iowa  _ _ _ 

3,037 

2 

3,039 

526,744 

526,744 

28,251 

189 

20,402 

Kansas  _ 

2,204 

1 

2,205 

382,188 

382,188 

20,498 

215 

23,208 

Kentucky _ 

1,812 

15 

1,627 

316,670 

316,670 

16,964 

IS 

0 

Louisiana  . 

2,482 

57 

2,539 

440,060 

440,080 

23,603 

344 

37,133 

Maine _ 

743 

1 

744 

128,956 

128356 

6,916 

3 

0 

Marylarfo _ ......... 

7,372 

235 

7,607 

1,318,506 

1,318,506 

70,717 

375 

40,479 

Massachusetts  ....... 

11,562 

283 

11,845 

2,053,070 

2,053,070 

110,115 

674 

72,755 

Michigan ..... _ 

7,025 

31 

7,056 

1,223,002 

1323,002 

65,595 

371 

40,048 

Minnesota _ 

6,629 

0 

6,629 

1,148,991 

1,148,991 

61,625 

291 

31,412 

Mississippi . . 

268 

0 

268 

46,452 

87,785 

5,000 

11 

0 

Missouri . 

4,885 

26 

4,911 

851,214 

851314 

45,654 

290  { 

31,304 

Montana _  .... 

273 

0 

273 

47,319 

68,652 

5,000 

ol 

0 

Nebraska _ 

2,314 

2 

2,316 

401,428 

401,428 

21330 

247  i 

26,662 

Nevada _ _ 

670 

139 

1,009 

174,888 

174,888 

9,380 

47  1 

0 

New  Hampshire  ..... 

667 

0 

667 

115,610 

115,610 

6301 

66] 

0 

New  Jersey  ........ 

7,546 

794 

8,340 

1,445,555 

1,445,555 

77.531 

180 ; 

19,430 

New  Mexi(» _ _ 

1,064 

63 

1,127 

195,341 

195,341 

10,477 

SI  ! 

0 

New  York . . . 

61,785 

683 

62,468 

10,827,451 

10,827,451 

580,722  1 

570' 

61,529 

North  Carolina _ 

3,875 

24 

3,899 

675,806 

675,806 

36,246' 

172 

16,566 

North  Dakota _ 

804 

0 

804 

139356  1 

139,356 

7,474  1 

101 

0 

Ohio . . . 

5,871 

46 

5,917 

1,02S,562{ 

1,025,582 

55,0061 

153! 

0 

Oklahoma ....... _ _ 

1,365 

2 

1,367 

236,939  1 

236,939 

12,708 

150 

0 

Oregon  ................. 

6,516 

54 

6,570 

1,138,765 

1,138,765 

61,077 

375, 

40,479 

Pennsylvania _ 

11,171 

85 

11,256 

1350,980 

1.950,980 

104,639  , 

324, 

34374 

Rhode  Island _ _ 

1,404 

11 

1,415 

245,259  1 

245,259 

13,154 

0 

0 

South  Carolina . . 

324 

2 

326 

56,505  i 

97,839 

5,000 

54' 

0 

South  Dakota  . . 

1,217 

0 

1,217 

210,940  { 

210,940 

11,314  i 

o' 

0 

Terv)essee  _ _ 

3,072 

20 

3,092 

535,9301 

535,930 

28,744' 

227 

24,503 

Texas  ......... _ _ 

17,136 

148 

17,284 

2,995,800 

2,995,800 

160,677  i 

1320 

207354 

Utah _ 

1,651 

0 

1,851 

320,830  j 

320,830 

17307] 

1291 

0 

Vermont  ............... 

721 

0 

721 

124,969 

124,969 

6,703 

0| 

0 

Virginia _ _ 

6,023 

20 

6,043 

1,047,421  ' 

1,047,421 

56.178  , 

621  , 

67,034 

Wa^ngton  . . 

17,356 

0 

17,356 

3,008,280  ' 

3,008380 

161,347 

924 

99,741 

West  Virginia . 

122 

0 

122 

21,146' 

75,000 

5,000 

0! 

0 

Wisoorrsin  .............. 

4,393 

3; 

4,396 

761,950  j 

761,950 

40,867' 

37 

0 

Wyoming 

13 

ol 

13 

2,253' 

75,000 

5,000 1 

4' 

0 

Total _ 

354,275 

19,653 

373,928 

$64,812,161  ! 

$65,185386 

$3300,000 

19,8041 

$2,000,000 
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iHie-MaSka  4Moc«Mon^ has  been  awantad  for  a  WilsorffRSh  dernonslialion  proieci 

2A  poftkxvotihe  CaWsmia  aiooafon 'Isrsxpected  to  be  awarded  to  contmtie  a. Witson/Rshi project  in  San  Otego. 


VI  .  J^^ieiwoiiL  Reduction  Act 

This  notioB  does  not  cceateiany 
repoiling  orrecardkaeping-fequiienisnts 
nquiiing  OMB  clearance. 

(Catalog  dFPederal'Domestic  Assistance  No. 
03.5e6‘Refugee' Assistance — State 
Administorad  PragBams) 

Dated:  July  22, 1993. 

David  B.  Smith, 

ActmgDimitar/Office'of  Refugee 
Resettlement. 

IFR  Doc.  93-il8007'Filed  7-27-93;  8:45  am) 
BILUNO  CODE  41S4-01-M 


DEPARTMENT  t^FHOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
IDocket  No.  N-93-3648] 

Notice  of  Submission  of  Proposed 
Information  Colleotion  to  OMB 

AGENCY:  Office  oT  Administration.'HUD. 
ACTION:.  Notice. 

SUMMARY:  The  proposed -information 
collection  descrihed  below  has' been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  rBview,ns 
required  by  the  Paperwork  Reduction 
Act.  The  Department. is  soliciting- public 
comments  on  the  subject  proposal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should-refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  Assistant 
Chief,  Human  Resources  and  Housing 
Brandi,*  Office  of  Management  and 
Budget,  New  Executive- Office  Building, 
Washington,>DC  20303. 

FOR*R)RTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  a^  Urban 
Develiqiiiient,  4517th  Street, 

Southwest,  Washington, -DC  20410, 
telephone-UO^)  708-4)050.  This-is  not  a 
toll-firee  munber.  Copies' of  the  proposed 
forms,  and  other.evailable.documents 
submittad  ta.OMB.may.be  obtained 
firom-Ms.  Weaver. 
SUPPLEMENTARYtINFORMATlON:  This 
Notice  informs  the  public' that  the 
Department  ofHousing  and 'Urban 
Development  baasubmitted  to  OMB,  for 
emergenc^pTOGessing.antrafonnation 
colleclion.packHge  widi  respect  taa  one- 
tiin8:T8search.‘«tudy.df  the«lationship 
between  leadiin  settlechhouse:  dust  and 
bl»od)lead'levelft  of, young- children. 

HUXkis^onsoringdhe;  planned  study 
of  dust-lea^lood-leadrrehitionships 


because  it  has  a'dhrect.interest  in  the 
dust  lead  standard  that'EPA  must  set 
under  section  *403  of  theToxic 
Substances 'CkintroLAct,  as  amended  by 
Title  Ktf^pecifically  section  lOZI)  of  the 
Housing  and  Community  Development 
Act  of'1992.  Under  section '403, 
must  promulgate  regulations  that 
identify  dangerous  levels  of  lead  in 
paint,  dust  and  soli.  TheseTPA 
standards  shall  apply  to  Statutorily 
.required  HUD  regulations  and 
guidelines  on 'Jead-based. paint  hazards 
■as  well  as  to  other  purposes  of  the  Toxic 
Substances  Control  Act. 

The  law  stipulates  that  EPA  must 
•promulgate  the  section  403  regulations 
by -April  1994.  To  meet  that  deadline, 
EPA  must-have  the  findings  of  the 
proposed  study  of  dust-lead/blood-ieed 
relationships  by  the  middle  of  December 
1993  to  take  them  into  account  in 
setting  the  dust-lead  standard.  The 
study  investigator’s  must<have-four  and 
one-half  months  to  complete  data 
collection,  laboratory  analysis,  data 
analysis,  and  mterim  Tsport  writing  by 
mid‘DeGember. 

Therefore  HUD  has  requested  CMsfB'to 
complete  its  processing  of  this 
information  collection  no'later  than-ten 
•  (lOj'days-Cfterthe'  date  of- the 
'publication  of  this  Notice. 

Tfae-Department  has  submitted  the 
proposal  for  the- collection  of 
infonnation,  as  described  below.’to 
OMB  for  review,  as  required  by  the 
Paperwoik  Reduction  Act-(44'U.S’.C. 
chapter  39). 

The  Notice  lists  the  following 
information (1)‘  Hio'title  of  the 
information  collection  proposal;' (2)  the 
office  of  the  agency  to  colleCt' the 
infonnation;'(3)  the  description  of  the 
need  for  the  iiiformation  and'its 
proposed  use;' t4)  the  agency  form 
number.  If  ^plicable;'(5)  whatmembers 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information.-submissions  will  be 
required;  (7).  an  estimate  Of  the- total 
number.of  hours  needed  to  respond  to 
the  information  collection,'including 
the  number  of  respondents,  frequency  of 
response,  and' hours  of  response;,  (B) 
whether  the, proposal  is  new  or  an 
extension,  reinstatement,  or.revision  of 
an'information  collection  requirement; 
and.(9)-the  names- and  telephone 
nunibers- of  an,  agency  officiurfamlliar 
.with'the.proposal  and  of  the'OMB'Desk 
Officer  for  the  Department. 

Au&ori|y:SKUion  3507  of  the,  Paperwork 
RaduGtioii'A<t,-44>U.-S.C.  3607;  Section  7(d) 


Of  the  Department  of  Housing  and^Urban 
Development  Act,'42  U.S.C.  3535(d). 

Dated:')uly  9,T993. 

Kay  jF. -Weaver, 

Director,  Information  PdlieyandManagemen* 
Division. 

Notiae  of Submiaaion  OfPropoaed 
Information  Collection  to  OMB 

Proposal;  One-time  Research  Study  of 
the  Relationship  Between  Lead  in 
Settled  House  ]^St  and  B)ood>Lead 
Levels  of  Young  Children 

f  Office:  Lead-Based  Paint  Ahatement 
and  PoisoningiPrevention 

Description  of  the  Need  for  the 
■Information-and  lts-Proposed  Use: 
Results  of. the  study  will  be  used  by  the 
'U.S.  Environmental  Protection  Agency 
(EPA)  in  setting  standards  Tor  dangerous 
levdls  of  lead  in  dust,  as  required  by 
section  403  of  the  Toxic  Substances 
Control  Act  (enacted  in  subtitle  B  of 
Title  X  of  the  Housing  and  Community 
Development  Act  df 1992  (Public  Law 
1D2-55Q)).  Such -Standards  must''be 
promulgated.hy  April  1994,  according  to 
Title  X. 

The  EPA  standards  will  be  used'by 
HUD  in  regulations  pertaining  to'the 
evaluation  and  reduction  of  lead-based 
paint. hazards  in  HUD-associated 
housing  and  in'housing  being  disposed 
of  bythe'FederahGovemment.  The  HUD 
regulations  are  required  by  section  302 
of  the  Lead-Based -Paint  Poisoning 
Prevention  Act,  as. amended. by.sections 
1012  and  1013  ofthe  Housing  and 
Community  Development  Act  of  1992. 
Such  regulations  must  be  effective 
January  1, 1095. 

HUD  will  also- use  the  EPA  standards 
in  the  technical  guidelines  for  the 
evaluation  and  reduction  df  lead-based 
paint'hazards’in  housing,  which  are 
required  by  section  1017  of  the  Housing 
and'Community  Development  Act  of 
1992. 

If  the-.proposed  data- collection  is  not 
conducted,  it  will'be  necessary  for  EPA 
to’baseithe  standerifo  on  existing  data 
that  have  major'limitaiions:’(l)  Dust 
sampling  methods’in  other  studies'have 
tbeen  too -vaxied;H2)  most  studies  have 
focused  on< children  with  elevated'blood 
lead  levels -ratherihan  children  wlth-a 
range  of  blood  lead  levels;  (3):prior 
studies  .included  children  ;with 
unmeasured  past  lead  exposures  at 
previous  residences;''(4)  the  literature 
has  not  estimated  the  contribution  of 
dust  lead  at  each  of  three  sites  (floors, 
interior  window  sills,  and  window 
wells)  on  blood  leads. 

The  aims  ofthe  study  are  .to 
determine: 
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— ^The  relationship  between  lead  loading 
and  lead  concentration  in  house  dust 
and  the  blood  lead  levels  among 
urban  children  12  to  30  months  who 
have  lived  in  the  same  house  since 
the  age  of  6  months  or  younger; 

—The  contribution  of  other  potential 
sources  of  lead  exposure; 

— Whether  a  vacuum  method  or  wet- 
wipe  method  of  measuring  dust- 
contaminated  lead  levels  is  better 
correlated  with  blood  lead  levels  of 
children; 

-—The  risk  of  a  child  developing 
elevated  blood  lead  levels  on  the  basis 
of  a  known  level  of  lead  in  house  dust 
using  a  predictive  model. 


These  objectives  will  provide 
definitive  data  for  the  development  of  a 
standard  for  lead-contaminated  dust  in 
residential  dwellings. 

The  study  will  enroll  200-400 
children  in  the  city  of  Rochester,  NY 
between  the  ages  of  12  to  30  months 
who  have  resided  in  the  same  house 
since  6  months  of  age.  spent  a  limited 
duration  of  time  away  from  their 
primary  residence  (<20  hours/week), 
and  have  no  known  history  of 
environmental,  nutritional,  or 
educational  intervention  for  elevated 
blood  lead.  The  following  data  will  be 
collected:  (1)  A  behaviond  questionnaire 
to  charactertize  each  child’s  potential 
exposure  to  lead  in  soil  and  household 


dust,  play  and  hand-to-mouth  activities, 
and  nutritional  status;  (2)  a 
demographic  questionnaire  to  obtain 
relevant  data  on  all  members  of  the 
household;  (3)  venous  blood  lead  and 
ferritin  of  enrolled  children;  (4) 
measiuements  of  lead  in  paint  in  the 
home;  (5)  interior  dust  lead;  (6)  exterior 
dust  lead;  (7)  soil  lead;  (8)  tap  water 
lead;  and  (9)  various  characteristics  of 
the  home  and  other  environmental 
characteristics. 

Form  Number:  None 
Respondents:  Enrolled  Children  and 
Related  Households 
Frequency  of  Submission:  One-time 
Otaly 

Reporting  Burden: 


Number  of  respondents  x 

Frequency  of 
response 

-  Burden  hours 

sponse 

440  (maximum;  includes  10  percent  to  be  intenriewed  twice  for  reiiabiiity 
sample) . 

1 

2  880 

Secs.  29, 30, 31,  and  34; 
T.  45  N.,  R.  101 W.. 

Sec  25. 


Total  Estimated  Burden  Hours:  880 
Status:  New  Collection 
Contact:  Steve  Weitz,  HUD  (202)  755- 
1805,  Angela  Antonelli,  0MB  (202) 
395-6880 

(FR  Doc  03-17950  Filed  7-27-93;  8:45  am] 
■auNO  CODE  4aio-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-01 0-03^1333-04] 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  closmre  of  public  lands 
in  Hot  Springs  County,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
that  effective  July  28, 1993,  all  of  the 
following  legally  described  public  lands 
located  in  the  South  Fork  Owl  Creek 
and  Cottonwood  Creek  drainages  of  Hot 
Springs  County,  Wyoming,  are  closed  to 
all  motorized  vehicle  access  and  travel 
where  signed  and  gated.  Exceptions  to 
these  closures  are  authorized 
administrative  uses,  emergency  needs, 
and  access  authorized  by  &e  BLM  right- 
of-way  WYW-94065.  Closure  will 
remain  in  effect  until  rescinded  or 
modified  by  the  Authorized  Officer. 

Sixth  Principal  Meridian 
T.  43  N..  R.  102  W., 

Secs.  17  and  18; 

T.  43  N.,  R.  103  W., 

Secs.  10, 11,  and  13; 

T.  44  N.,  R.  100  W., 

Secs.  3. 4, 5. 6, 8. 9,  and  10; 

T.  45  N.,  R.  100  W., 


EFFECTIVE  DATE:  Closure  will  begin  on 
July  28, 1993,  and  will  remain  in  effect 
until  rescinded  or  modified  by  the 
Authorized  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Vessels,  Area  Manager,  Grass  Creek 
Resource  Area,  P.O.  Box  119, 101  South 
23rd  Street,  Worland,  Wyoming  82401- 
0119,  (307)  347-9871. 

SUPPLEMENTARY  MFORMATION:  Maps 
describing  the  above  mentioned  areas 
are  available  at  the  BLM’s  Worland 
District  Office  for  public  review.  The 
purpose  of  these  closures  is  for  access 
and  use  management  to  protect  wildlife 
habitat  and  security  areas,  reduce 
damage  to  roads,  minimize  erosion, 
revent  trespass,  provide  for  quality 
unting  and  other  allowable 
recreational  experiences,  and  mitigate 
the  impacts  of  access  road  development 
and  range  improvement.  Year-roimd 
foot  and  horse  access  on  these  public 
lands  is  permitted. 

The  authority  for  this  closure  is  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  Public  Law  94-579;  and 
regulations  43  CFR  8341.2(a).  TMs 
closiuu  is  consistent  with  the  Grass 
Creek  Management  Framework  Plan;  the 
Absaroka  Front  Habitat  Management 
Plan;  the  BLM’s  Cooperative 
Management  Agreement  with  Rhodes 
Ranch  Inc.  and  the  Wyoming  Game  and 
Fish  Department;  and  the  terms  and 
conditions  of  BLM  right-of-way  WYW- 
94065. 

Any  person  who  violates  or  fails  to 
comply  with  this  closure  is  subject  to 


arrest,  conviction,  and  punishment 
pursuant  to  appropriate  laws  and 
regulations.  Such  punishment  may  be  a 
fine  of  not  more  than  $1,000  or 
imprisonment  for  not  longer  than  12 
months,  or  both. 

Dated:  July  16, 1993. 

Joseph  T.  Vessels, 

Grass  Creek  Resource  Area  Manager. 

(FR  Doc.  93-17897  Filed  7-27-93;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  Draft  Supplemental 
Environmental  Impact  Statement; 
Management  of  Habitat  for  Species 
Within  the  Range  of  the  Northern 
Spotted  Owl 

AGENCIES:  Bureau  of  Land  Management, 
Department  of  the  Interior;  and  Forest 
Service,  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of  a  draft 
supplemental  environmental  impact 
statement  on  management  of  habitat  for 
late-successional  and  old-growth  forest 
related  species  within  the  range  of  the 
Northern  Spotted  Owl. 

DATES:  The  comment  period  on  this 
draft  supplemental  environmental 
impact  statement  ends  October  28, 1993. 
ADDRESSES:  Comments  should  be  sent 
to:  Interagency  SEIS  Team,  P.O.  Box 
3623,  Portland,  OR  97208-3623. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interagency  SEIS  Team,  P.O.  Box  3623, 
Portland.  OR  97208-3623. 
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SUPPLEMENTARY  MFORMATION:  Copies  df 
the  draft  supplemental  environmental 
impact  etatement.lSEIS)  are  availSble'for 
review>at  local  Bureau  of  Land 
Manafiament  and  Forest  Service  Offices 
andeome  public  libraries’in  Oregon, 
Washington,  and  California. 
Alternatively,  copies  may  be  obtained 
by.calling  (503j'32&-7883  or  by  writing 
the  Interagency  SEIS  Team  at’P.O.Box 
3623,  Portland,  OR  97208-3623. 

Three  public  hearings  on  this  draft 
SEIS  will  be  scheduled.  They -will  be 
announced  at  least  30  days  in  advance 
by  notice  in  the  Federal  Register  and  in 
newspapers. 

Dated:  |uly  23. 1993. 

Willie  R.  Teylor, 

Acting  Director,  Office  of  Bnviroamental 
Affairs.-Departmeatof  the  Interior. 

Dated:  July  23, '1993. 

David  E.  Ketcham, 

Director,  Environmental  Coordination,  Forest 
Service,  U.S.  Department  gf  Agriculture. 
(FUDoc  93-17951  Filed  7-27-93;  8:45  am] 
BiLUN&caee  Mte-iMi 


DEPARTMENT  IF  .THE  INTERIOR 
Bureau  of  Land  Management 
[MT-064-4333-031 

Montana  Off<Road  Vehicle  Designation 

AGENCY:  Bureau  of  Land  Management. 
Valley  Resource  Area,’ Interior. 

ACTION^  Notice  to' limit  dffiroad  vehicle 
use  on.public  lands. 

SUMMARY:  The  Bureau  of  Land 
Management  is  cooperating  in  a  Blodc 
Management  Agreement  with  Page- 
Whitman-Ranches'of  south  Valley 
County,  Montana,  and' the  Montana 
Department  of  Pi^.  Wildlife,  and  Paries. 
In' accordance  with  this  agreement,  the 
following  rules  will  be  in' effect  within 
the  designated  area  from  October  1, 

1993  to  November  30, 1993. 

— ^Vehicles  must  stay  on  existing  roads/ 
’trails  designated  as  open.  Maps  of  the 
area  boundary  and  ofroads/t^ls 
designated  open  are  available  from 
the  BLM  and  the  Montana  Department 
of  Fi^,  Wildlife,  and  Parks  office  in 
‘Glasgow,  Montana  and  three  field 
locations  on  the,  perimeter  of  the  area 
boimdary. 

— Off-road  vehicle  use' is  allowed  on 
public  lands  for  game  retrieval  only. 
— ^All  gates  should  be  left  as  signed. 

— Open  fires  and  littering  are 
prohibited. 

The  block  management  aree  is 
described  as  all  lands  within  the  Square 
Creek,  Desert  Coulee,  Taylor  Coulee, 


She^'Shed  and  Stone  House  pastures 
of  the  Carpenter  Cre^  allotment.  Legal 
description  ofthe  public  lands  within 
the  block  management  area  are- as 
follows: 

All  or. portions  ofthe  following 
sections  in  Valley  County,  Montana; 

T.  25  N.,-R.  34'E., Sections  34-and  36 
T.  25  N.,  R.  35  E.,  Sections  25  through  35 
T.  25  N.,  R.  36  E.,  Sections  28  thTough'33 
T.  24  N.,  R.  34  E.,  Sections  1, 2. 11, 12, 13. 
’W.  23 

T.  24  N.,  R.  36  E.,  Sections  1-6,  7-15, 17- 
20, 23-28, 33-35 

T.  24  N.,  R.  36  E.,  Sections  3-9, 17, 18.  30, 

31 

T.  23‘N„-R.'35  E.,  Sections  2, 3 

DATES:  This  designation  will  be  in  effict 
from  October  1, 1993  through  November 
30,J993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Holbert,  Valley  Resource 
Area,.  Area  Manager,  Route  1-4775, 
Glasgow,*Mr  59230-9796. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  appfy  as  foimd.in  43.’CFR 
8364,1. 

Dated:' July  19, 1993. 

David' L.' Mori, 

District  Manager. 

[FR  Dec.  93-17002  Filed  7-27-93;  8:45  am] 
eaUNO  CODE  43nM)N-M 


[AZ-942-03^473&-C2] 

Artzona;.Notioe  of.  Filing  of  Plats  of 
Survey 

Date:>Julyl9,1993. 

1.  The.plat  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State-Office,  Phoenix, 
Arizona  on  the^dates  indicated; 

A  plat  representing  a  dependent 
resurvey  of  a  portion  ofthe 
subdivisional  lines  and  a  portion  of  the 
adjusted  JL906  meanders;  and  a  survey  of 
a.portion  ofthe  fixed  and  limiting 
boundary,  of  the  left  bank  of  the 
abandoned  channel,  of  the  Colorado 
River. in  Township  16.  North,  Range  .21 
Weat,  Gita  and  Salt  River  Meridian, 
Arizona,  was  accepted  April  14. 1993, 
and  was  officially  filed  April  22, 1993. 

A  plat  representing  a  dependent 
resurvqy  of  a  portion  of  the  Fourth 
StandardParallel  North  throiigh  Range 
21  West,'the  1963  partition  liim, 
(identit^  with  a  portion  ofthe  north 
boundary),  thaeest  boundary,  the 
subdivisional  lines,  and  a  portion  of  the 
adjusted  1906  meanders;  and  a  survey>of 
a  portion  df  the' fixed  and  limitii^ 
boundary  ofthe  left  bank  of  the 
abandoned  channel  of  the  Colorado 
River  and  a  survey  of  accreted'lands-and 
a  metes-and-bounds  srirvey  of  eipottion 
of  the  Havasu  Fish  and  Wildlife 


boimdary  in' Township  16  North,  Range 
22  West.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  April  14, 1993, 
and  was  officially  filed  April  22, 1993. 

These'plats  were'prepared  at  the 
request  of  the  Department  of  the 
Interior,  Fish  and  Wildlife  Service. 

A  supplemental  plat  showing  new 
lottings  in  section  Zl,  Township  16 
North,  Range  iBast.'Gila  and  Salt  River 
Meridian,  Arizona,  wasaccapted/April 

14. 1993. and  was.officially.file(LApril 

22. 1993. 

This  plat  was  prepared  at  the  request 
of  the  Bureau'of’LandManagement, 
Phoenix  District  Office,  to  facilitate  a 
land  exchange. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines;  and  the  subdivision 
of  section  8  and  a  metes-and-bounds 
survqyrin  section  8.  Township  13  North, 
Range  10>West,  Gila  and  Salt  River 
Meridian,  Arizona,  wasiaccepted'May 

18. 1993.  and  was  officially  filed  May 

27. 1993. 

This'plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Kingman  Resource  Area. 

A  supplemental  plat  showing  Tract  37 
in  partially  surveyed  Township  15 
South,  Range  30  East.  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
May  4, 1993,  and  was  officially  filed 
May  13, 1993. 

A  supplemental  plat  showing  Tracts 
37  and  38  in  partially  surveyed 
Township  19  South,  Range  29  East.'Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  May  4, 1993,  and  was  officially 
filed  May  13, 1993. 

These  plats  were  prepared  at  the 
request  of  the  United  States  Forest 
Service,  Conino  National  Forest. 

A  supplemental  plat  showing  a 
subdivision  of  original  lot  4,  section  22, 
Township  17  North,  Range  5  East,  Gila 
and  Salt  River  Meridian,  Arizona'was 
accepted  May  17. 1993,  and  was 
officially  filed  May  27, 1993. 

This.plat  was  prepared  at  the  request 
of  the  United  States:Forest  Service, 
Conino  National  Forest. 

A  plat  representing  a  survey  of  the 
Sixth  Guide  Meridian  East,' (west 
boundary),  the  east  and  north 
boundaries,  and  the  suhdivisionaDlines 
of  Township  31  North.'Rai^e  25  East, 
Gila.and  Salt  River  Meridian.  Arizona, 
was  accepted  May  25, 1993,  and  was 
officially  filed  June  3. 1993. 

This-plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

2.  These  plats  will  immediately 
become  the^  basic  records  for  describing 
the:lBnd<for;all  authorized  purposes. 
These  plats  have  been  placed  in  the 
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open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  16563,  Phoenix.  Arizona 
85011. 

JamM  P.  Kelley, 

Chief  Cadastral  Surveyor  of  Arizona. 

IFR  Doc.  93-17895  Filed  7-27-93;  8:45  ami 
BILUNQ  COOC  431fr-a2-«i 


[NM-940-03-4730-12] 

Notice  of  Filing  of  Plata  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  August  24, 1993. 

New  Mexico  Principal  Meridian,  New 
Mexico: 

T.  19  N.,  R.  15  W.,  Accepted  April  23, 1993, 
for  Group  844  NM. 

Supplemental: 

T.  7  N.,  R.  2  E.,  Accepted  June  14, 1993. 

Indian  Meridian,  Oklahoma: 

T.  7  N.,  R.  11  W.,  Sec.  11  and  24,  Accepted 
June  16, 1993,  for  Group  62  OK. 

T.  7  N.,  R.  11  W.,  Sec.  9, 16, 18,  and  24, 
Accepted  June  16, 1993,  for  Group  62 
OK. 

T.  13  N.,  R.  1  E.,  Accepted  June  16, 1993,  for 
Group  70  OK. 

T.  13  N.,  R.  11  W.,  Accepted  June  16, 1993, 
for  Group  57  OK. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  fi'om  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Biueau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  writh  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  27115, 


Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  fi'om  this  office 
upon  payment  of  $2.50  per  sheet. 

John  P.  Bennett, 

Chief,  Cadastral  Survey/Geo  Sciences. 

(FR  Doc.  93-17903  Filed  7-27-93;  8:45  am] 
BIUJNQ  CODE  4S1»-FB-M 


National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyee  National  Seashore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  (GGNRA) 
Advisory  Commission  will  be  held  at 
7:30  p.m.  (PDT)  on  Thursday,  August 

12. 1993,  at  Building  201,  Fort  Mason, 
San  Francisco,  California.  The  Advisory 
Commission  was  established  by  Public 
Law  92-589  to  provide  for  the  free 
exchange  of  ideas  between  the  National 
Park  Service  and  the  public  and  to 
facilitate  the  solicitation  of  advice  or 
other  counsel  from  members  of  the 
public  on  problems  pertinent  to  the 
National  Park  Service  systems  in  Marin, 
San  Francisco  and  San  Mateo  Counties. 

The  main  agenda  item  at  this  public 
meeting  will  ^  a  public  hearing  on  the 
Alcatraz  Development  Concept  Plan 
(DCP)  and  Environmental  Assessment 
(EA).  The  DCP  for  Alcatraz  was  made 
available  to  the  public  the  week  of  July 

12. 1993. 

The  Plan  will  provide  a  blueprint  for 
the  future  of  Alcatraz  Island,  a  22-acre 
island  in  San  Francisco  Bay,  managed 
by  the  National  Park  Service.  It 
identifies  specific  management  goals 
and  practices  to  maximize  resource 
protection,  visitor  use,  and 
interpretation  of  the  island. 

According  to  the  Plan  some  areas  of 
Alcatraz  Island  currently  closed  to  the 
public  would  be  open  with  restrictions 
to  protect  wildlife  and  visitor  safety. 
The  detailed  environmental  assessment 
evaluates  alternatives  and  potential 
impacts  of  each  alternative  on  island 
resources  and  the  visiting  public. 
Alternatives  focus  on  different  levels  of 
public  access. 

A  draft  Alcatraz  Plan  focused  on  the 
implementation  of  the  vision  for 
Alcatraz  laid  out  in  the  General 
Management  Plan  (GMP).  The  Plan  was 
updated  to  consider  changing  visitor 
patterns,  wildlife  values,  and  recent 
resource  studies.  Although  still 
consistent  with  the  original  GGNRA 
GMP,  the  Development  Concept  Plan 
now  focuses  considerably  more  on 
preservation  and  protection.  It  offers 
additional  public  access  to  parts  of  the 


island  now  closed  due  primarily  to 
safety  concerns.  Seasonal  limitation  to 
access  are  included  to  protect  nesting 
birds,  and  some  portions  of  the  island 
would  remain  permanently  closed  for 
habitat  preservation  and  visitor  safety. 

There  will  be  a  30-day  comment 
period  on  the  Alcatraz  Development 
Cojicept  Plan  (DCP)  and  Environmental 
Assessment  (EA),  and  public  comments 
will  be  taken  at  the  August  12  meeting 
of  the  Advisory  Commission  at  which 
Advisory  Commission  action  is 
anticipated. 

A  second  agenda  item  at  this  meeting 
is  a  presentation  of  the  Cultural 
Resoiurce  Management  Plan  for  the 
Golden  Gate  National  Recreation  Area. 
The  GGNRA  Cultural  Resource 
Management  Plan  is  a  portion  of  the 
Congressionally-mandated  Resources 
Management  Plan  for  GGNRA  and  for 
all  national  park  areas.  The  cultural 
section  of  the  Resources  Management 
Plan  identifies  existing  cultural 
resources,  themes,  existing  conditions, 
threats,  and  recommendations  for  future 
preservation  and  restoration  actions.  A 
major  portion  of  the  Plan  is  composed 
of  programming  documents  identifying 
immediate  and  long-range  planning, 
research,  personnel,  and  funding  needs 
to  implement  the  Plan. 

This  meeting  will  also  contain  a 
Superintendent’s  Report  which  will 
include  an  update  on  issues  relating  to 
the  transition  and  planning  for  the 
Presidio  of  San  Francisco. 

This  public  meeting  is  opened  to  all 
environmental,  neighborhood,  and 
community  groups  and  others  interested 
in  being  involved  in  the  planning 
process  for  these  GGNRA  areas. 

Copies  of  the  Alcatraz  Development 
Concept  Plan  (DCP)  and  Environmental 
Assessment  (EA)  can  be  obtained  by 
writing  to  General  Superintendent. 
Golden  Gate  National  Recreation  Aredt 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  after  August  27, 1993.  For 
copies  of  the  minutes  contact  the  Office 
of  the  Staff  Assistant,  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  California 
94123. 

Dated:  July  15, 1993. 

Stanley  T.  Albright, 

Regional  Director,  Western  Region. 

[FR  Doc.  93-18024  Filed  7-27-93;  8:45  am] 
BIUJNO  CODE  4310-70-M 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  By 
Freight  Equipment  Management 
Research-Demonstration  Program 
Association  of  American  Railroads 

The  Commission  has  received  a 
reqqest  from  the  Freight  Equipment 
Management,  Resear^-Demonstration 
Program  of  the  Association  of  American 
Railroads  (AAR)  for  permission  to  use 
certain  data  from  the  Commission’s 
1992  to  ICC  Waybill  Sample. 

A  copy  of  the  request  (WB099-7/217 
93)  may  be  obtained  from  the  ICC  Office 
of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission’s  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

IFR  Doc.  93-17984  Filed  7-27-93;  8:45  am) 
BHJJNO  CODE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Rnal  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  section  122  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA”),  42  U.S.C.  9622,  notice 
is  hereby  given  that  on  July  15, 1993, 
two  proposed  consent  decrees  in  United 
States  V.  Apache  Energy  &■  Mineral 
Company,  et  al,  Civil  Action  No.  86-C- 
1675,  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado. 

The  proposed  consent  decree  with 
defendant  Leadville  Silver  &  Gold,  Inc. 
resolves  the  company’s  alleged  liability 
to  the  United  States  based  on  its 
property  ownership  and  operations  at 
the  California  Gulc^  Superfund  Site 
("Site”).  The  decree  reflects  the 
company’s  financial  inability  to  pay  any 
of  the  United  States’  response  costs  at 
the  Site  but  obligates  the  defendant  to 
imdertake  future  response  activities  on 
a  specific  area  of  the  Site  if  EPA 
determines  such  activities  to  be 


necessary  and  if  the  defendant  is 
deemed  to  be  financially  able  to 
undertake  any  or  all  of  the  EPA  selected 
response  activities.  The  decree  also 
requires  the  defendant  to  grant  access  to 
the  United  States  and  others  performing 
response  actions  under  the  United 
States’  oversight,  file  a  notice  sufficient 
to  notify  subsequent  purchasers  of 
defendant’s  property  that  its  property  is 
subject  to  the  consent  decree,  and 
continue  to  exercise  due  care  with 
respect  to  the  hazardous  substances  at 
the  Site.  The  decree  further  provides 
that,  subject  to  general  and  specific 
reservations  of  rights,  the  United  States 
covenants  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
defendant  for  any  and  all  civil  liability 
for  reimbursement  of  response  costs 
incurred  by  the  United  States  or  for 
injimctive  relief,  pursuant  to  sections 
106  and  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a). 

The  consent  decree  with  C  &  H 
Development  Company  resolves  the 
defendant’s  alleged  liability  to  the 
United  States  based  on  its  ownership  of 
mining  claims  at  the  Site.  The  decree 
reflects  the  fact  that  the  defendant  has 
never  worked  any  of  its  claims  and  that 
the  defendant  is  financially  unable  to 
pay  any  of  the  United  States’  response 
costs  incurred  at  the  Site.  The  decree 
requires  the  defendant  to  grant  access  to 
the  United  States  and  others  performing 
response  actions  under  the  United 
States’  oversight,  file  a  notice  sufficient 
to  notify  subsequent  piirchasers  of 
defendant’s  property  that  its  property  is 
subject  to  the  consent  decree,  and 
continue  to  exercise  due  care  with 
respect  to  the  hazardous  substances  at 
the  Site.  The  decree  further  provides 
that,  subject  to  general  and  specific 
reservations  of  rights,  the  United  States 
covenants  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
defendant  for  any  and  all  civil  liability 
for  reimbursement  of  response  costs 
incurred  by  the  United  States  or  for 
injunctive  relief,  pursuant  to  sections 
106  and  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Leadville  Silver  & 
Gold,  Inc.  and  the  proposed  consent 
decree  with  C  &  H  Development 
Company  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  on  either  of  these  decrees 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  & 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington  DC 
20530,  and  should  refer  to  United  States 
V.  Apache  Energy  and  Miperal 
Company,  DOJ  Ref.  90-11-3-138. 


Copies  of  the  proposed  consent 
decrees  may  be  examined  at  the  office 
of  the  United  States  Attorney,  District  of 
Colorado,  633  17th  Street,  Suite  1600, 
Denver,  Colorado  80202;  the  Region  VIII 
office  of  the  Environmental  Protection 
agency,  999  18th  Street,  Denver, 
Colorado,  80202;  and  the  Consent 
Decree  Library,  1120  G  Street,  NW,,  4th 
Floor,  Washington  DC  20005,  (202-624- 
0892).  A  copy  of  the  proposed  decree 
may  be  obtained  in  person  or  by  mail 
ficm  the  Consent  D^ree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington 
DC  20005.  When  requesting  a  copy  of 
the  proposed  consent  decrees,  please 
enclose  a  check  in  the  amount  of  $5.75 
for  the  consent  decree  with  Leadville 
Silver  &  Gold,  Inc.  and  $4.50  for  the 
proposed  consent  decree  with  C  &  H 
Development  Company,  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library.” 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  S’  Natural  Resources  Division. 
(FR  Doc.  93-17899  Filed  7-27-93;  8:45  am) 
BILUNG  CODE  441(M)1-M 


Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  Section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA”),  42  U.S.C. 
9622,  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  complaint  styled  United 
States  V.  Arthur  Bei anger  et.  al..  Civil 
Action  No.  91-0288-1,  was  filed  in  the 
United  States  District  Court  for  the 
Western  District  of  Missouri  on  March 
29, 1991,  On  July  16, 1993  a  consent 
decree  was  lodged  with  the  Court  in 
settlement  of  the  allegations  in  the 
complaint.  The  proposed  consent  decree 
settles  the  government’s  claims  set  forth 
in  the  complaint  pursuant  to  sections 
104  and  107  of  CERCLA,  42  U.S.C. 

§§  9604,  9607,  for  the  recovery  of  costs 
incurred  by  the  United  States  during  a 
removal  action  undertaken  in  response 
to  releases  of  hazardous  substances  from 
the  B  &  B  facility  located  in  Warren 
Missouri.  The  complaint  alleged,  among 
other  things,  that  the  defendants  either 
owned  or  operated  a  facility  at  which 
hazardous  substances  were  disposed  of, 
or  arranged  for  disposal  of  hazardous 
substances  at  such  a  facility,  and  that 
the  United  States  incurred  costs  in 
response  to  the  release  of  hazardous 
substances  from  the  Site. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
pay  the  United  States  the  sum  of 
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$1,215,880  for  past  response  costs 
incurred  by  the  govommant  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  poiod  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attmiey  G«aeral  of  the 
Environmrat  and  Natural  Resources 
Division,  Department  of  Justice,  10th 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Arthur 
Belanger  et  al.,  D.J.  Ref.  90-11-2-226B. 

The  proposed  ccmsent  decree  may  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  NW..  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consmt  decree 
may  be  obtained  in  person  (»  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2]  .50  (25  emits 
per  page  reproduction  costs)  payable  to 
Consent  Decree  Library.  The  proposed 
Consent  Decree  may  also  be  reviewed  at 
the  Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  EPA  Region 
Vn,  726  Minnesota  Avenue.  Kansas 
Qty,  Kansas  66101  and  the  Office  of  the 
United  States  Attorney,  549  Grand 
Avenue.  Kansas  City,  ^ssouri  64106. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-17898  Filed  7-27-93;  8:45  am] 
BHXINO  coot  4«10-ei-M 


Antitrust  Division 

Notics  Pursuant  to  ths  National 
Coopanrtiva  Research  and  Production 
Act  of  1993;  Semiconductor  Research 
Corporation 

Notice  is  hereby  given  that,  on  June 
24, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  Semiconductor 
Research  Corporation  (“SRC”)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
SRC  has  added  BTA  Technology,  Inc., 
Santa  Clara,  CA;  MEREX  Corporation, 
Tempe,  AZ;  and  Electrical  E^neering 
Software,  Inc.,  Santa  Clara,  CA  as 
affiliate  members.  The  following 
companies  have  been  deleted  from  SRC 
membership:  Brantford  Computer  Haus, 
Ltd;  Exdmer  Laser  Systems;  Realtime 


Performance:  Sdmitific  Exchange;  and 
Un  Instrummits. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  reseandi  project 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  )anuary  7, 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30, 1985  (52  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  March  12, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  3. 1993  (58  FR  26350). 
Joseph  H.  Widniar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-17900  Filed  7-27-93;  8:45  am] 
BtUMO  coos  4410-01-M 


MARTIN  LUTHER  KING,  JR.  FEDERAL 
HOUDAY  COMMISSION 

Meeting 

AGENCY:  Martin  Luther  King,  Jr.  Federal 
Holiday  Commission. 

ACTION;  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Act,  Public  Law  92- 
463,  as  amended,  the  Martin  Luth» 
King,  Jr.  Federal  Holiday  Commission 
announces  a  forthcoming  meeting  of  the 
Commission. 

Date:  September  16, 1993. 

Time:  1:30  p.m.-3:30  p.m. 

Location:  U.S.  House  of 
Representatives,  Cannon  House  Office 
Building,  room  311,  Washington,  DC 
The  public  is  invited. 

FOR  FURTHER  MFORMATION  CONTACT: 
Gerrie  Maccannon,  Executive  Officer, 
Washington  Office  (202)  708-1005. 

Dated:  July  15, 1993. 

Gerrie  Maccannon, 

Executive  Officer. 

(FR  Doc  93-17949  Filed  7-27-93;  8:45  am] 
BILUNO  CODE  4aia-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (93-062)1 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting  on  Human  Factors 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  NAC,  Aeronautics 
Advismy  Committee  meeting  on  human 
factors. 

DATES:  August  25, 1993, 8:30  a.m.  to 
4:30  p.m.;  and  August  26, 1993, 8  a.m. 
to  4  pjn.;  and  August  27, 1993, 8  are. 
to  Noon. 

ADDRESSES:  Naticmal  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  room  2120,  Building  1268A, 
Hhmpton,  VA  23681. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
J.F.  Creedon,  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Hampton,  VA  23681, 804/864- 
6033. 

SUPPLEMENTARY  MFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  'The 
agenda  for  the  meeting  is  as  follows: 

— ^Human  Factors  National  Plan 
Overview 

— ^Aviation  Safety/ Automation 
— ^Human  Factors  Activities  in  High 
Performance  Aircraft 
— ^High  Speed  Rotorcraft  Flight  Deck 
Overview 

—Terminal  Area  Productivity 
Dated:  July  21, 1993. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  93-17889  Filed  7-27-93;  8:45  am] 
BILUNO  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste,  (ACNW)  will  hold  its  56th 
meeting  on  Wednesday  and  Thursday, 
August  25-26, 1993,  in  the  Maryland 
Room,  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  The  Committee  will  meet  in 
executive  session  to  discuss  a  strategy 
for  implementing  recent  direction  from 
the  Commission  on  the  ACNW  charter 
and  renewal  of  appointments  for 
members.  Methods  for  ACNW 
operation,  candidates  for  appointmmit 
to  the  Committee,  and  topical  areas  for 
ACNW  review  will  form  the  central 
focus  of  this  meeting. 

B.  Committee  Activities — ^The 
Committee  will  discuss  antienpated  and 
proposed  Committee  activities,  future 
meeting  agenda,  and  organizational  and 
personnel  matters. 
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C.  Miscellaneous — ^Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit.  This  meeting  will  be  closed  to 
the  extent  it  discusses  organizational 
and  ptersonnel  matters  that  relate  solely 
to  the  internal  personnel  rules  and 
practices  of  this  advisory  committee,  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(2) 
and  (6). 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 

The  office  of  the  ACRS  is  providing  staff 
support  for  the  ACNW.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  pictiure,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  this  purpose  may 
be  obtained  by  a  prepaid  telephone  call 
to  the  Executive  Director  of  the  office  of 
the  ACRS.  Dr.  John  T.  Larkins 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  the  personnel  rules 
and  practices  of  this  advisory 
committee,  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)(2)  and  (6). 


Dated:  July  22. 1993. 

John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  93-17983  Filed  7-27-93;  8:45  am] 
BIUMO  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Form  Rl 
25^1 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI 25- 
41.  Initial  Certification  of  Full-time 
School  Attendance,  is  used  to  determine 
whether  a  child  is  immarried  and  a  full¬ 
time  student  in  a  recognized  school. 
OPM  must  determine  this  in  order  to 
pay  survivor  annuity  to  children  who 
are  age  18  or  older. 

Approximately  1,200  RI  25-41  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  total  annual  burden  is 
1,800  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
27, 1993. 

ADDRESSES:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002, 
Washington,  Eic  20503 

FOR  INFORMATION  REGAROINQ 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief, 
Administrative  Management  Branch, 
(202) 606-0623. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

(FR  Doc.  93-17890  Filed  7-27-93;  8:45  ami 
BILUNQ  CODE  6325-01-M  ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-32668;  File  No.  SR-MSE- 
93-11] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
The  Midwest  Stock  Exchange, 
Incorporated  Establishing  a  Policy  to 
Permit  SuperMAX  Executions  for 
Certain  Orders  of  the  Exchange’s 
Primary  Odd-Lot  Dealer 

July  22, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s  (b)(1),  notice  is  hereby  given 
that  on  May  5, 1993,  the  Midwest  Stock 
Exchange,  Incorporated  (“MSE”) '  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC”  or  “Commission”) 
.the  proposed  rule  change  as  described 
in  Items  I,  B,  III  below,  which  have  been 
prepared  by  the  self-regulatory 
organization.  The  MSE  has  requested 
that  the  Commission  grant  accelerated 
approval  of  the  proposed  rule  change. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi-om  interested 
persons,  and  is  simultaneously  granting 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-regulatory  organizations 
statement  of  the  terms  of  substance  of 
the  proposed  rule  change 

The  MSE  proposes  to  add  a  policy 
regarding  the  availability  of  Super^^X 
executions  for  certain  orders 
systematically  generated  by  the  Odd-Lot 
Execution  Service  (OLES),  the  primary 
odd-lot  dealer  registered  on  the 
Exchange.  This  policy  is  necessary 
because  the  SuperMAX  system  is 
designed  to  apply  to  retail  agency 
market  orders,  whereas  OLES  orders  are 
for  the  account  of  a  broker-dealer  and 
thus  deemed  to  be  professional  orders. 
However,  due  to  the  size  of  OLES 
passively  driven  system — generated 
orders  (under  200  shares) — and  the 
unique  status  of  those  orders  on  the 
Exchange  floor,  the  Exchange,  with  the 
concurrence  of  the  Exchange’s  Floor 
Procedure  Committee,  has  determined 
to  grant  those  OLES  orders  SuperMAX 
treatment. 


1  On  July  8, 1993,  the  Midwest  Stock  Exchange 
formerly  changed  its  name  to  the  Chicago  Stock 
Exchange.  For  purposes  of  convenience  and 
consistency,  the  old  name  and  acronym  are  used  in 
this  order. 
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n.  Self>reguUtory  organization’s 
statement  of  the  purpose  oC  and 
statutory  basis  for,  the  proposed  rule 
change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B)  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-regulatory  organaation’s 
statement  of  the  purpose  of,  and 
statutory  basis  for,  the  proposed  rule 
change 

The  purpose  of  this  rule  filing  is  to 
establish  an  Exchange  policy,  in 
connection  with  the  Exchange’s 
companion  rule  filing  (SR-MSE-93— 10) 
seeking  the  institution  of  SuperMAX  as 
a  permanent  Exchange  system, 
regarding  the  availabihty  of  SuperMax 
executions  for  certain  computer 
generated  orders  sent  to  MSE  specialists 
by  the  primary  odd-lot  dealer  on  the 
MSE  floor. 

The  Exchange  is  simultaneously 
submitting  a  rule  proposal  seeking 
permanent  approval  for  its  SuperMAX 
system,  a  system  which  provides 
automatic  price  improvement  from  the 
consolidated  best  bid  or  offer  for  small 
agmicy  retail  market  orders  according  to 
certain  pre-defined  criteria.  Because 
SuperMAX  executions  apply  to  retail 
agency  orders,  the  price  improvement 
features  of  SuperNlAX  are  arguably 
unavailable  to  orders  generated  by  the 
OLES  system  >  due  to  OLES*  position  as 
an  odd-lot  dealer.  However,  because  of 
the  manner  in  which  OLES  functions  on 
the  floor  of  the  Elxchange,  its  unique 
status  on  the  Exchange  floor,  and  the 
passive  nature  of  its  computer  generated 
market  orders,  the  Exchange,  with  the 
concurrence  of  the  Floor  Procedure 
Committee,  determined  that  SuperMAX 
should  be  made  available  to  the 
passively  driven  OLES  system-generated 
market  orders,  provided  the  order  is  for 
an  issue  which  is  on  SuperMAX. 


2Tlw  Odd-Lot  Execution  Service  is  the  MSE's 
primary  odd-lot  dealer  and  is  a  partnership  of 
several  Exdranga  brakar-daalen.  Until  recently,  no 
trading  by  OLES  was  actively  managed.  All  OLES 
orders  were  market  orders,  passively  driven  and 
system-generated  according  to  a  predetermined 
parameter.  For  example,  if  OLES  did  not  want  to 
be  long  or  short  more  than  200  shares,  its  system 
would  autoflutically  send  out  a  buy  or  sell  market 
order  to  the  respective  specialist  as  soon  as  the 
OLES  “invento^”  became  long  or  ^lort  more  than 
200  shares,  without  regard  to  the  quoted  mmket. 


However,  because  OLES  recently 
instituted  an  actively  managed  approach 
to  some  of  its  odd-lot  dealer  activity,  the 
SuperMAX  execution  availability  is 
limited  to  (1)  OLES  passively  driven, 
system-generated  market  orders,  (2)  for 
order  sizes  of  200  shares  or  less,  (3)  for 
issues  which  are  on  SuperMAX.^  Limit 
orders  and  market  orders,  regardless  of 
size,  sent  to  an  Exchange  specialist  in 
OLES  actively  managed  issues,  as  well 
as  pas»vely  ^iven,  computer  generated 
market  orders  in  excess  of  200  shares, 
will  not  receive  SuperMAX  treatment, 
and  instead  will  be  handled  as  any  other 
professional  order. 

The  Exchange  believes  that  allowing 
SuperMAX  treatment  for  the  passively 
driven  OLES  market  orders  described 
above  is  fair  and  reasonable.  OLES  does 
no  anticipatory  trading  in  these 
passively  managed  issues  and  has  no 
control  over  when  market  orden  are 
sent  to  an  Exchange  specialist.  The 
passive  OLES  system  responds  to  orders 
received  by  it  fi:om  retail  customers  and 
fills  them  automatically  and  therefore 
acquires  positions  based  entirely  upon 
agency  odd-lot  transactions.  There  is  no 
informational  advantage  available  to 
OLES  or  its  partners  through  the  passive 
system,  and  no  opportunity  to 
selectively  “manage”  any  issues  in  the 
passive  system .« 

IB)  Self-regulatory  organization’s 
statement  on  burden  on  competition 

The  MSE  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-regulatory  organization’s 
statement  of  comments  on  the  proposed 
rule  change  received  from  members, 
participants  or  others 

The  Floor  Procedure  Committee  has 
approved  the  proposed  rule  change. 

in.  Date  of  effectivoieM  of  the  proposed 
rule  fJiange  and  timing  for  commission 
action 

The  MSE  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  Notice  in  the  Federal 
Register.  The  MSE  believes  it 
appropriate  to  approve  the  proposed 


3  There  are  currwUy  about  60  iaauee  which  are 
actively  managed  by  OLES  and  in  excew  of  2000 
issues  whidi  ace  traded  accoidii^  to  pre-aet 
computar  driven  parameters. 

*  The  parameters  which  are  set  for  OLES  issues 
in  the  system  remain  identical  for  all  issues.  That 
is,  the  system  will  not  permit  different  parameters 
for  different  issues.  If  the  system  parameter  calls  for 
a  sell  order  to  be  generated  when  one  issue  is  Itmg 
200  shares,  then  sell  orders  will  be  geiMraled  for 
every  issue  once  it  reaches  the  200  share  long 
position. 


rule  change  based  on  the  fact  that  the 
MSE  floor  community  supports  the 
policy  change  and  SuperMAX  has  been 
granted  permanent  approval.^ 

The  Commission  finds  that  the 
proposed  rule  change  establishing  an 
Exchange  policy  which  permits 
SuperMAX  executions  for  certain 
passively  driven  market  orders 
generated  by  the  MSE’s  primary  odd-lot 
dealer  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
emd  regulations  thereunder  applicable  to 
the  MSE  and,  in  particular,  the 
requirements  of  Section  6  which  states 
that  a  rule  should  promote  just  and 
equitable  principles  of  trade  and  help  to 
perfect  the  mechanism  of  hee  and  open 
market  and  a  national  mariiet  system 
and  foster  competition  among  markets. 
The  proposed  rule  change  will 
accomplish  these  goals  by  adding 
smaller  orders  from  the  MSE’s  Odd-Lot 
Execution  System  to  the  category  of 
orders  eligible  for  price  improvement 
under  the  SuperMAX  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  for  the  reasons  mentioned  above 
and  because  the  SuperMAX  system  has 
been  approved  on  a  permanent  basis 
and  this  rule  will  allow  the  MSE  to 
expand  the  range  of  securities  eligible 
for  SuperMAX’s  price  improvement 
function. 

rV.  Sfdicitation  of  comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission  and  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  (insert  date  21  days  from  the 
publication  date). 


s  See  Securities  Exchange  Act  ReleaM  No.  32631 
duly  14. 1993). 
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It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  die 
proposed  rule  change  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(aKl2). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-18000  Filed  7-27-93;  8:45  am] 
BtUMO  COSE  aa«o-M-« 


[Rateaai  Mo.  34-32667;  File  Na  SR-MSTC- 
93-1] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company: 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  Procedures  for 
Processing  Partial  Calls  of  Uniquely 
Denominated  Callable  Securities 

July  22, 1993. 

On  January  27, 1993,  Midwest 
Securities  Trust  Company  (“MSTC”) 
filed  e  proposed  rule  (diange  (File  No. 
SR-MSTC^3-1)  with  the  Seinirities 
and  Exduoige  Commission 
(“Commission**)  under  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(*‘Acl’').i  The  proposed  rule  change 
establi^es  procedures  for  applying 
MSTC's  existing  auttnnated  call  lottery 
system  to  parti^  calls  of  uniquely 
denominated  securities.  The 
Commission  published  notice  of  this 
proposed  rule  cdiange  in  the  Fedwal 
Register  on  March  17, 1993.2  No  public 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Deacription 

The  proposed  rule  change  establishes 
procedures  for  applying  MSTCTs 
existing  automated  call  lottery  system  to 
partial  calls  of  uniquely  denominated 
securities.^  Securities  are  considered 


1 15  U.S.C  7ai(bXl) 

2  Securities  Exchanga  Act  RbImm  No.  51982 
(Mwcfa  11. 1«93),  M  FR  14455. 

2Bawl  tssuers  sometimes  call  for  tbeieturn  of 
bonds  prior  to  maturity.  Tba  call  may  be  for  a  full 
redemption  (i.e.,  reftoin  of  the  entire  issue)  or  a 
partial  redemptiou  (iut.  return  of  a  portioa  of  the 
issna).  An  issuer  making  a  partial  c^l  will  run  a 
lottery  of  all  outstanding  cartificales  to  determine 
which  certilkateB.  or  portions  thereof,  it  will 
redeem.  After  Ibe  issuer  notifies  MSTC  that  it  is 
conductinga  partial  call  of  an  issue  and  of  the 
number  of  certificates  MSTC  is  required  to  deliver. 
MSTC,  as  the  depository  for  these  issues,  will  run 
its  own  lottery  to  aHocnte  fite  called  certificates 
imong  its  pirtripanti  with  deposits  in  the  called 
issue.  MSTC  than  will  redeem  the  called  bonds  on 
the  day  of  redemption  on  behalf  of  the  participants. 

The  Commission  approved  a  similar  proposal  of 
The  Depository  Trust  Company  ('TlTCrT  in  1992. 
Securities  Exchange  Act  Rolesse  No.  30729  (May 
21, 1992),  57  FR  22504  (Fils  Na  SR-DTC-92-4). 


uniquely  denominated  where  the  issuer 
has  authorized  the  issuance  and  trading 
of  securities  in  incremental  amounts 
that  are  above  the  base  denomination 
but  that  are  not  integral  multiples  of  the 
base  denomination.  For  instance,  a  bond 
with  a  base  denomination  of  $100,000 
might  be  issued  and  traded  in  such 
amounts  as  $100,000,  $105,000, 
$110,000,  and  $125,000.  In  this 
example,  positions  in  the  bonds  need 
not  be  held  in  integral  multiples  of  the 
base  denomination,  $100, (X)0,  as  long  as 
the  positions  are  integral  multiples  of  > 
$5,000  above  the  $100,000  base. 

Currently,  authorized  denominations 
must  be  multiples  of  the  base 
denomination  to  be  eligible  for  MSTC’s 
lottery  services.  For  example,  for  an 
issue  with  a  $100,000  base 
denomination  to  be  eligible  for  MSTC’s 
lottery  service,  authorized 
denominations  would  have  to  be 
$100,000,  $200,000,  $300,000,  and  so 
on.  Issues  with  unique  denominations, 
such  as  $105,000,  would  be  ineligible 
for  MSTC’s  lottery  system  because  there 
is  a  risk  that  in  a  partial  call  a 
participant  would  be  left  with  a  position 
below  the  base  denomination.  For 
instance,  if  a  participant  had  a  position 
of  $125,000  and  a  partial  call  was 
executed  in  lots  of  $100,000,  the 
participant  would  be  left  with  a  position 
in  an  unauthorized  denomination  (i.e., 
$25,000).  Such  unauthorized 
denominations  would  be  virtually 
impossible  to  have  certificated  and 
might  be  undeliveiable  and  unsalable. 

MSTC’s  procedures  for  processing 
partial  calls  of  uniquely  dencnninat^ 
securities,  which  are  outlined  in  four 
partial  call  scenarios  that  are  attached  as 
Exhibit  A  to  its  rule  filing,  make 
uniquely  deinnninated  securities  4 
eligible  for  MSTCs  lottery  services. 
Under  each  scenario,  MSTC  first 
rounds*  the  called  quantity  and  all 


MSTC  patterned  their  procedures  after  those  of  DTC 
by  fbihmmg  9w  same  lortery  scenarios  and  mcdLing 
the  same  typias  of  securities  atigibla.  Memocandum 
fitom  Kathy  Slats,  Vice  President.  MSTC,  to  Larry 
Mallinger,  Associate  Counsel,  MSTC  (June  25.  1993) 
(herein^ter  “Stats  Memo**)  responding  to  questions 
in  meanorandnin  from  Richard  C  Stnsser,  Anomay, 
Division  of  Market  Regulation  (“Division”). 
Commission,  to  Larry  Mallinger,  Associate  Counsel, 
MSTC  (May  17. 1993). 

«  Any  MSTC-aligible  uniquely  denominated, 
callaUa  aecurity  will  be  eligible  tor  the  proposed 
lottery  procedures.  The  proposed  procedures  urill 
be  us^  primarily  for  municipal  bonds  but  also  may 
be  used  for  corpcrale  brads  and  preferred  stock. 
Stats  Memo,  supra  note  3. 

s  When  a  pmticipant's  position  is  rounded  up  in 
this  initial  rounding  phase,  it  is  done  for  the  sole 
purpose  of  executing  the  lottery  with  the  result 
being  a  “rounded  callable  positiua”  For  example, 
if  the  base  denominatira  of  a  called  security  is 
$100,000  and  a  participant  has  a  position  in  the 
called  security  of  $95,000,  the  $95,000  position  will 
be  rounded  up  to  a  rounded  callable  position  of 


participants*  positions  to  amounts  that 
are  integral  multiples  of  the  issue’s  base 
denomination  for  the  purpose  of 
running  the  first  lottery.*  "The 
denomination  for  the  first  lottery  always 
will  be  the  base  denomination  of  the 
called  issue.  The  first  lottery  then  is  run 
and  results  in  one  of  four  scenarios. 

Scenario  #1 

If  after  the  first  lottery  no  participant’s 
remaining  uncalled  position  is  less  than 
the  issue’s  base  denomination  and  no 
participant’s  original  even  position  has 
been  converted  into  a  unique  amount 
(i.e..  participants'  positions  do  not  need 
to  be  adjusted),  then  the  call  allocation 
is  completed  after  tlie  first  lottery. 

Scertario  #2 

If  after  the  first  lottery  is  run  any 
participant’s  remaining  uncalled 
position  is  less  than  the  base 
denomination  but  not  equal  to  zero. 
MSTC  will  adjust  each  such  position  as 
follows: 

(a)  If  a  participant’s  remaining 
uncalled  position  is  less  than  50%  of 
the  issue’s  base  denomination  or  is 
negative.  MSTC  will  call  tlie  entire 
position; 

(b)  If  a  participant’s  remaining 
uncalled  position  is  equal  to  or  greater 
than  50%  of  the  issue’s  base 
denomination  and  if  the  original 
position  held  was  greater  than  the 
issue’s  base  denomination,  MSTC  will 
restore  the  original  position  up  to  the 
issue’s  base  denomination; 

(c)  If  a  participant’s  remaining 
uncalled  position  is  equal  to  or  greater 
than  50%  of  the  issue’s  base 
denomination  and  if  the  original 
position  held  was  less  than  the  issue’s 
base  denomination,  MSTC  will  not 
adjust  the  remaining  uncalled  position 
because  it  already  equals  the 
participant’s  original  position;  7 


$100,000,  but  tk«  total  aasount  of  that  participant's 
position  that  may  be  called  through  the  lotted  will 
be  limited  to  $95,000  (i.e..  the  participant’s  actual 
position). 

•  If  both  thequantity  of  called  securities  and  the 
total  of  all  pmtidpanU'  original  positions  are  even 
amoonU  (i.e.,  amounts  that  are  integml  multiples  of 
the  base  denomination).  MSTC  will  ran  the  lottery 
using  its  normal  call  lottery  procedures. 

If  the  total  of  aU  partidpaats’  rounded  positions 
is  less  than  or  equal  to  the  rounded  called  quantity, 
all  partidprats’  rounded  positions  will  be  called.  If. 
after  the  initial  rounding,  however,  the  total  of  all 
participants*  positions  in  the  partially  called  israe 
is  greater  than  the  imuided  called  quantity,  MSTC 
will  run  the  lottery  under  lha  new  procedures. 

rThis  edfustment  leaves  the  partidpant  with  an 
unauthorisMl  denominatira  (i.a,  below  the 
minimum  base  denomination  or  not  an  integral 
multiple  of  the  base  denomination).  This  situation 
is  one  of  the  few  times  under  the  new  procedures 
where  a  participant  is  left  with  an  uneutfaorijnd 
denomination. 
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(d)  Adjust  for  any  overall  called 
amount  to  be  allocated  or  unwound.* 
After  MSTC  makes  the  necessary 
adjustments  to  participants*  positions,  it 
nets  the  adjustments  of  steps  (a),  (b), 
and  (d).  A  sum  of  zero  indicates  that  the 
adjustments  offset  each  other,  and  the 
call  allocation  is  completed. 

Scenario  43 

If  after  the  first  lottery  is  run  any 
participant’s  remaining  uncalled 
position  is  less  than  the  base 
denomination  and  not  equal  to  zero, 
MSTC  will  adjust  each  such  position  as 
described  in  ^nario  *2.  If  the  sum  of 
the  adjustments  is  a  positive  number, 
meaning  that  the  entire  called  quantity 
has  not  yet  been  allocated  to 
participants*  positions.  MSTC  will  nm 
additional  lotteries  to  complete  the 
call.* 

Scenario  94 

If  after  the  first  lottery  is  run  the  net 
of  the  adjustments  to  participants* 
positions  is  a  negative  numMr, 
indicating  that  an  amount  greater  than 
the  called  quantity  has  been  allocated. 
MSTC  will  run  additional  lotteries  to 
unwind  the  excess  amount  allocated. lo 

n.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  especially  with  section 
17A(b)(3)(F)  of  the  Act.ii  Section 
17A(b)(3)(F)  requires,  among  other 
things,  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

As  discussed  above,  the  Commission 
previously  approved  similar  lottery 
rocedures  proposed  by  DTC.  By 
ringing  its  lottery  procedures  in  line 


•This  adjustment  is  necessary  only  when  the 
amount  called  is  not  an  integral  of  t^  base 
denomination  (i.e..  must  be  rounded  up  or  down 
before  the  first  lottery  is  run).  For  instance,  if  the 
total  amount  called  is  $925,000  MSTC  will  round 
the  amount  to  be  allocated  to  $900,000  before  the 
lottery  is  nm.  After  the  $900,000  is  allocated  by 
lottery,  the  additional  $25,000  must  be  allocate. 
This  number  is  then  netted  with  the  adjustments 
made  in  subparagraphs  (a)  and  (b)  to  derive  an 
aggregate  adjustment 

•The  procedures  to  be  used  in  numing  these 
additional  lotteries  are  detailed  in  MSTC's  rule 
filing.  Basically,  the  procedures  are  intended  to 
draw  remaining  amounts  of  the  called  issue  from 
eligible  participants'  accoimts  while  minimizing  the 
ne^  to  adjust  unnecessarily  participants'  positions. 

loThe  purpose  of  the  procedures  for  Scoiario  *4, 
as  detail^  in  MSTCs  rule  filing,  is  to  unwind  the 
excess  amount  called  edthout  converting 
participants'  uncalled  positions  into  unique 
denominations  or  driving  participants'  uncalled 
positions  below  the  issue's  minimum  base 
denomination. 

15  U.S.C.  78q-l(bX3)(F)  (1988). 


with  those  already  used  by  DTC, 
MSTC’s  proposal  helps  to  promote 
uniformity  in  the  processing  of 
securities  and  thereby  removes  an 
impediment  to  and  helps  perfect  the 
mechanism  of  a  national  securities 
clearance  and  settlement  system. 

In  addition,  by  including  uniquely 
denominated  securities  in  its  lottery 
service,  MSTC  is  promoting  market 
liquidity  in  that,  for  the  most  part.i^ 
participants  will  no  longer  be  left  with 
positions  of  unauthorized 
denominations  after  a  partial  call. 
Positions  in  unauthorized 
denominations  are  generally  unsalable 
and  imdeliverable. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  section  17A  of  the 
Act.  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.ia  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-93-1)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  9a-18(X)l  Filed  7-27-93;  8:45  am] 
BILUNQ  COOC  MKMU-M 


[Rel.  No.  IC-19584;  812-8348] 

Bando  McGiocklin  Capital  Corp.  et  ai.; 
Application 

July  21, 1993. 

AGENCY:  Sectirities  and  Exchange 
(Commission  ("SEC”  or  ’‘(Commission**). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Ck)mpany  Act  of  1940  (the  “Act”). 

APPLICANTS:  Bando  McGiocklin  (Dapital 
(Corporation  ("Parent”);  Bando 
McGiocklin  Small  Business  Investment 
Ckirporation  (“Subsidiary”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  sections  8(b).  12(d), 
17(a).  18(a).  18(c).  30(a).  30(b)  and  30(d) 
and  rules  8b-16,  30a-l,  30bl-l  and 
30d-l  therevmder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  a  conditional  order  to 
permit  Parent  to  issue  one  class  of 


la  As  discussed  above,  there  are  a  limited  number 
of  instances  where  certain  partidpants  may  be  left 
with  unauthorized  denominations. 

»1S  U.S.C  78s(b)(2)  (1988). 

<•17  CFR  200.30-3(aMl2)  (1992). 


senior  security  which  is  a  stock  and  to 
correct  a  citation.  The  existing 
conditional  order  permitted  Parent  to 
establish  and  operate  Subsidiary  as  a 
wholly-owned  subsidiary  under  the 
terms  of  a  reorganization  in  which 
Parent  transferred  certain  assets, 
including  its  small  business  investment 
company  license,  to  Subsidiary  in 
exchange  for  all  of  the  common  stock  of 
Subsidiary  and  the  assumption  by 
Subsidiary  of  certain  liabilities  of 
Parent. 

FILING  DATE:  The  application  was  filed 
on  April  14, 1993  and  amended  on  May 
28, 1993.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  he 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  13555  Bishops  C^ourt, 
Brookfield,  Wisconsin  53005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maura  A.  Murphy,  Senior  Attorney,  at 
(202)  272-7779,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 
appucanTs  representations 
1.  Parent  was  incorporated  imder  the 
laws  of  the  State  of  Wisconsin  in 
February,  1980.  Parent  is  a  diversified 
closed-end  registered  investment 
company  that  was,  until  March  26, 

1993,  licensed  to  operate  as  a  small 
business  investment  company  ("SBIC”) 
imder  the  Small  Business  Investment 
Act  of  1958.  As  an  SBIC,  Parent 
provided  long-term,  primarily  variable 
rate,  secured  loans  to  finance  the 
growth,  expansion,  and  modernization 
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of  small  businesses.  As  of  December  31. 
1992,  Parent  bad  total  assets  of 
$95,762,634,  and  had  3331,576  sharos 
of  oommoD  stock  outstanding. 

Subsidiary  was  incorporated  under  the 
laws  of  the  State  of  Wisconan  on  June 
6, 1991  at  the  direction  of  Parent  and, 
exo^  for  organisational  matters,  did 
not  commenoe  operations  until  March 
26. 1993. 

2.  On  November  10, 1992,  the 
Commission  issued  a  conditional  order 
to  Parent  and  Subsidiary  granting 
exemptions  from  sectimis  8(b),  12(d). 
17(a).  18(c).  30(a),  30(b).  and  30(d)  of  the 
Act  and  Rules  61^16,  ^-1.  301^1,  and 
30d-l  thereunder  to  permit  them  to 
create  a  holding  company  structure  with 
Subsi^aiy  being  a  wholly-ovmed 
subsidiary  of  Parent.  Investment 
Company  Act  Release  Nos.  19030  (Oct. 
15, 1992)  (notice)  and  19092  (Nov.  10. 
1992)  (order)  [the  “1992  Order”). 
Applicants  seek  to  amend  two 
conditions  of  the  1992  Order. 

3.  On  March  26. 1993,  Parent 
transferred  its  SBIC  license  to 
Subsidiary  pursuant  to  a  plan  of 
reorganization  (the  “Reorganization") 
under  section  351  of  the  L^mal 
Revenue  Code  (the  “Code")  imder 
which  (a)  virtu^y  all  of  the  assets  of 
Pment  were  transferred  to  Subsidiary; 

(b)  virtually  all  of  the  liabilities  of 
Parent  were  assumed  by  Subsidiary;  (c) 
all  of  the  issued  and  outstanding  shares 
of  Subsidiary’s  common  stock  were 
issued  to  Parmt;  and  (d)  Parent  became 
a  holding  company  o%vning  Subsidiary 
as  its  wl^y-own^  Subsidiary.  Prior  to 
the  Reorganization,  Parmrt  applied  fen* 
and  received  approval  fixnn  the  Small 
Business  Administrati<Mi  (the  “SBA”)  to 
transfer  its  SBIC  license  to  Subsidiary. 
Parent  also  i^itained  the  consent  of  its 
institutional  iendars  to  the  assumption 
by  Subsidiary  of  Parent’s  liabilities  to 
them,  mid  tlm  approval  of  its 
sharehokiers  for  the  Reorganization. 

4.  Subsidiary  registered  as  an 
investmmit  company  under  the  Act  by 
filing  a  Notification  of  Registiaticxi  on 
Form  N-8A  and  a  Regisbration 
St^emmttHi  Form  N^  under  the  Act 
on  February  22, 1993. 

5.  Parent  and  Subsidiary  have 
identical  investment  objectives  and 
fundamental  investment  policies.  All  of 
the  directors  of  Subsidiary  also  are 
directms  of  Parent.  Parent  end 
Subsidiary  are  both  regulated 
investment  companies  under 
Subchapter  M  of  the  Code.  Since  the 
Reorganization,  Subsidiary  has 
continued  the  business  conducted  by 
Parent  before  the  Reorganization.  Parent 
may  ofier  financial  services  related  to 
the  services  ofiered  by  Subsidiary 


through  fending  company  or  loan 
servicing  subsidiaries. 

6.  Since  the  Reorganization,  Parent’s 
activities  have  been  limited  to  holding 
the  stock  of  Subsidiary.  Parent  also 
intends  to  make  loi^term,  primarily 
variable  rate,  secured  loans  to  small 
business  concams.  These  loans  will  not 
qualify  as  permitted  investments  by  an 
SBIC.  Loans  originated  by  Parent  may  be 
pursuant  to  the  SBA’s  504  Program.^ 
Section  504  of  the  Small  Busbys 
Investment  Act  authorizes  the  SBA  to 
guarantee  debentures,  issued  by 
qualified  state  or  local  development 
companies,  the  proceeds  of  which  are 
used  to  finance  loans  to  small  business 
concerns  in  an  amount  not  to  exceed 
50%  of  the  cost  of  the  projects  with 
respect  to  which  the  loans  are  made. 

The  objective  of  the  504  Program  is  to 
achieve  community  economic 
development  through  job  creation  and 
retention  by  providiing  long-term  fixed 
asset  financing  to  sm^  business 
concerns.  Such  small  business  concerns 
must  demonstrate  that  the  project  to  be 
financed  will  have  a  significant 
economic  impact  on  the  community  in 
which  it  is  ktoated.  Loans  originated 
pursuant  to  the  SBA’s  504  Program 
typically  involve  fixed  asset  financing 
in  which  10%  of  the  total  funds  for  the 
project  are  provided  by  the  small 
business,  40%  by  the  SBA  in  the  form 
of  debentures  guaranteed  by  the  U.S. 
Treasury,  mid  50%  by  a  third  party 
private  financier.  Parent  would  provide 
the  private  financing  and  have  a  first 
lien  on  the  project  The  SBA  would 
have  a  second  lien  on  the  project. 

In  all  other  respects  the  loans  will  be 
substantially  siniilar  to  the  loans  made 
by  Parent  before  the  Reorganization  and 
Subsidiary  after  the  Reorganization  (i.e., 
the  loans  would  be  secured  loans  to 
small  business  concerns). 

7.  Parent  also  may  make  loans  under 
the  SBA’s  7(a)  Program.*  Section  7(a)  of 
the  Small  Business  Act  authorizes 
qualified  lenders  to  make  loans  to  small 
business  concerns  that  are  guaranteed 
by  the  SBA  to  the  extent  of  75%  to  85% 
of  the  loan,  depending  upon  the 
circumstances.  SBICs  are  not  permitted 
to  participate  in  the  ^A’s  7(a)  Program. 
Qualified  lenders  must  be  subject  to 
continuing  supervision  and  examination 
by  a  state  or  f^eral  regulatory  authority. 
Parent  is  not  currently  subject  to  such 
continuing  supervision  and  examination 
but  has  applied  to  the  Office  of  the 


1  The  SBA's  504  Pragtam  is  authorized  by  section 
504  of  the  Small  Business  Investment  Act  (15  U.S.C. 
697a). 

2Tbe 7(a)  Program  is  andtorized  by  section  7(a) 
of  the  Small  Business  Act  (15  U.S.C.  636(a)). 
Regulations  implementing  the  7(a)  Program  are 
located  in  13  CHt  pt  120. 


Commissioner  of  Banking  of  the  State  of 
Wisconsin  to  be  so  supervised.  The 
objective  of  the  7(a)  Program  is  to 
provide  funds  to  small  business 
concams  (i)  to  finanoe  construction.  . 
conversion,  or  expansion;  (ii)  to 
purchase  equipment,  facilities, 
machinery,  supplies  or  materials;  and 
(iii)  to  obtain  working  capital.  Loans 
made  by  Parent  pursuant  to  the  7(a) 
Program  would  be  substantially  similar 
to  the  loans  made  by  Parent  before  the 
Reorganization  and  Subsidiary  after  the 
Reorganization  (i.a,  the  loans  would  be 
secui^  loans  to  small  business 
concerns). 

8.  Parent  also  may  make  loans  that  are 
not  pursuant  to  an  SBA  program.  Such 
loans  will  be  substantially  similar  to  the 
loans  made  by  Parent  before  the 
Reorganization  and  by  Subsidiary  after 
the  Reorganization  (i.e.,  the  loans  would 
be  secured  loans  to  small  business 
concerns). 

9.  Subject  to  receipt  of  the  requested 
amended  order.  Parent’s  fending 
activities  may  be  financed  by  (i) 
proceeds  from  offerings  of  shares  of  one 
class  of  senior  security  which  is  a  stock 
to  the  extent  permitted  under  section  18 
of  the  Act;  (ii)  borrowings  that 
constitute  a  single  class  of  smiior 
security  representing  indebtedness  to 
the  extent  permitted  under  section  18  of 
the  Act;  and  (iii)  the  proceeds  from 
offerings  of  shares  of  its  common  stock 
following  the  Reorganization.  Parent 
retained  only  nominal  assets  followii^ 
the  Reorganization. 

10.  Parent  may  from  time  to  time 
make  additional  investments  in 
Subsidiary  either  as  contributions  to 
capital,  purchases  of  additional  stock, 
or,  subject  to  the  prior  approval  of  the 
SBA,  loans.  Parent  and  Subsidiary  also 
may,  subject  to  the  prior  approval  of  the 
SBA.  firom  time  to  time  purchase  all  or 
a  portion  of  portfolio  investments  held 
by  the  other  to  enhance  the  liquidity  of 
the  selling  company  or  for  other 
reasons.  None  of  these  transactions 
would  be  pursuant  to  an  express  or 
implied  agreement  with  any  third  party. 
As  such,  these  transactions  would  not 
result  frrom  the  functional  equivalent  of 
a  guarantee  by  Parent  to  maintain  a 
specified  net  worth  for  Subsidiary. 

11.  As  indicated  in  the  preceding 
paragraph,  any  loans  made  by  Parent  to 
Subsidiary  require  the  prior  approval  of 
the  SBA.  as  do  any  purchases  or  sales 
of  portfolio  securities  between  Paimit 
and  Subsidiary.  As  a  result  of  the 
Reorganizatiem,  Subsidiary  has 
outstanding  debt  securities  that  are 
guaranteed  by  the  SBA,  but  Parent  does 
not  Thus,  while  loans  and  portfolio 
securities  transactions  between  Parent 
and  Subsidiary  would  have  no  adverse 
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economic  effect  on  Parent’s 
shareholders,  they  could  have  an 
adverse  economic  effect  on  the  SBA. 
"Self-dealing"  transactions  that  are 
detrimental  to  the  SBA  are  prohibited 
by  13  CFR  107.903(a).  However,  13  CFR 
107.903(g)  provides  that  an  SBIC  that  is 
registered  under  the  Act  and  that  has 
been  granted  an  exemption  by  the  SEC 
with  regard  to  a  self-dealing  transaction 
is  exempted  from  this  prohibition. 
Arguably,  13  CFR  107.903(g)  would 
have  applied  to  loans  or  portfolio 
securities  transactions  between  Parent 
and  Subsidiary  because  the  Commission 
granted  the  1992  Order.  Consequently, 
applicants  agreed,  as  a  condition  to  the 
1992  Order,  that  the  SBA  must  approve 
each  such  transaction  between  Parent 
and  Subsidiary. 

12.  Parent  intends  to  file  with  the 
Commission  on  behalf  of  itself  and 
Subsidiary  annual  reports  and 
amendments  to  its  registration  statement 
on  a  consolidated  basis  only  in  lieu  of 
and  in  satisfaction  of  the  separate  filing 
and  reporting  obligations  of  Parent  and 
Subsidiary. 

13.  Borrowings  by  Subsidiary  will 
include  debentures  issued  to,  or 
guaranteed  by,  the  SBA  ("SBA 
Debentures”).  In  the  Reorganization, 
Subsidiary  assumed  the  obligations  of 
Parent  with  respect  to  any  of  Parent’s 
then  outstanding  SBA  Debentures. 
Certain  of  Parent’s  SBA  Debentures 
were  issued  on  or  before  April  7, 1986 
and  are  held  by  the  Federal  Financing 
Bank,  an  instrumentality  of  the  United 
States  imder  the  general  supervision  of 
the  Secretary  of  the  Treasury.  Other 
SBA  Debentures  of  Parent  were  issued 
after  April  7, 1986  and  are  held  by  a 
pool,  which  is  treated  as  a  grantor  trust 
for  tax  purposes.  Initially,  any  SBA 
Debentures  issued  by  Subsidiary  will  be 
held  by  such  a  pool.  However,  the  SBA 
has  the  authority  to  hold  SBA 
Debentures  rather  than  guarantee  SBA 
Debentures  held  by  others. 

14.  Parent  will  not  guarantee  any 
borrowings  of  Subsidiary:  nor  will 
Parent  enter  into  any  express  or  implied 
agreement  that  is  the  functional 
equivalent  of  such  a  guarantee, 
including  any  agreement  that  will 
ensure  that  Subsidiary  has  a  tangible  net 
worth  of  a  specified  amount. 

15.  Applicants  seek  to  amend 
condition  5  of  the  1992  Order  to  permit 
Parent  to  issue  one  class  of  senior 
secvuity  which  is  a  stock.  In  addition, 
applicants  seek  to  correct  a  citation  in 
condition  6  of  the  1992  Order. 

Applicants’  Legal  Analysis 

1.  Applicants  believe  that,  subsequent 
to  the  Reorganization,  purchases  by 
Parent  of  Subsidiary’s  common  stock. 


and  loans  or  advances  frcm  Parent  to 
Subsidiary,  would  be  considered 
acquisitions  or  issuances  of  securities 
prohibited  by  section  12(d). 

Accordingly,  applicants  requested  an 
exemption  from  section  12(d)  to  the 
extent  necessary  to  permit  (i)  future 
acquisitions  by  Parent  of  any  common 
sto^  issued  by  Subsidiary  and  (ii)  the 
acquisition  firom  time  to  time  by  Parent 
of  securities  of  Subsidiary  representing 
indebtedness,  if  the  prior  approval  of 
the  SBA  is  obtained.  The  exemption  was 
granted  in  the  1992  Order,  and 
applicants  request  no  additional  relief 
from  section  12(d). 

2.  Parent  and  Subsidiary  are  affiliated 
persons,  as  defined  in  section  2(a)(3)  of 
the  Act,  of  one  another.  The 
Reorganization  might  be  deemed  to 
violate  section  17(a)  of  the  Act  because 
it  involves  the  sale  of  securities  or  other 
property  by  Parent  to  Subsidiary. 
Applicants  believe  that,  following  the 
Reorganization,  additional  investments 
in  Subsidiary  by  Parent  in  the  form  of 
stock  purchases,  capital  contributions, 
or  loans  do  not  violate  section  17(a) 
because  the  seller  (Subsidiary)  would  be 
the  issuer  of  any  securities  issued  and 
is  controlled  by  the  purchaser  (Parent). 
However,  purchases  and  sales  of 
portfolio  securities  between  applicants 
would  appear  to  be  violations  of 
sections  17(a)(1)  and  17(a)(2). 
Accordingly,  applicants  requested  an 
exemption  from  section  17(a)  to  the 
extent  necessary  to  permit  (i)  the 
Reorganization  and  (ii)  purchases  and 
sales  of  portfolio  securities  between 
applicants,  if  the  prior  approval  of  the 
SBA  is  obtained.  The  exemption  was 
granted  in  the  1992  Order,  and 
applicants  request  no  additional  relief 
from  section  17(a). 

3.  Parent  and  Subsidiary  are  subject  to 
the  asset  coverage  requirements  of 
section  18(a).  However,  section  18(k) 
provides  SBICs  an  exemption,  which 
applies  to  Subsidiary,  from  sections 
18(a)(1)  (A)  and  (B).  Parent  nevertheless 
will  comply  with  the  asset  coverage 
requirements  of  section  18(a)  on  a 
consolidated  basis,  and  thus  will  treat  as 
its  own  all  assets  of  Parent  and 
Subsidiary  (with  the  value  of  Parent’s 
investment  in  Subsidiary  eliminated) 
and  all  liabilities  of  Subsidiary  (with 
intercompany  receivables  and  liabilities 
eliminated).  As  a  result.  Parent  would 
be  in  violation  of  the  asset  coverage 
provisions  of  section  18(a)  absent  an 
order  of  the  Commission.  Similarly, 
Parent  would  be  in  violation  of  section 
18(c)  as  Subsidiary  has  more  than  one 
class  of  senior  security  representing 


indebtedness  outstanding.a 
Accordingly,  applicants  requested  an 
exemption  firom  the  provisions  of 
section  18(a)  to  the  extent  necessary  to 
treat  borrowings  by  Subsidiary  as 
"liabilities  and  indebtedness  not 
represented  by  senior  securities"  within 
the  meaning  of  section  18(h)  in  applying 
the  asset  coverage  requirements  of 
section  18(a)  to  Parent  and  Subsidiary 
on  a  consolidated  basis.  Parent  also 
requested  an  exemption  from  the 
provisions  of  section  18(c)  because,  on 
a  consolidated  basis,  it  would  be 
deemed  to  have  more  than  one  class  of 
senior  security  representing 
indebtedness  because  of  the  inclusion  of 
indebtedness  of  Subsidiary.  The 
exemptions  were  granted  in  the  1992 
Order,  and  applicants  request  no 
additional  relief  from  section  18. 

4.  Section  18(c)  also  prohibits  a 
registered  closed-end  investment 
company  from  issuing  or  selling  more 
than  one  class  of  senior  security  which 
is  a  stock.  Subsidiary  has  not  issued  or 
sold  any  class  of  senior  security  which 
is  a  sto^.  Parent  may  not  issue  any 
senior  security  which  is  a  stock, 
however,  because  condition  5  of  the 
1992  Order  prohibits  each  of  Parent  and 
Subsidiary  from  issuing  any  senior 
security  except  certain  senior  securities 
representing  indebtedness.  Section  6(c) 
of  the  Act  permits  the  Commission  to 
modify  conditions  to  orders  previously 
granted.  Accordingly,  Parent  requests  a 
modification  to  condition  5  of  the  1992 
Order  to  permit  Parent  to  issue  one  class 
of  senior  security  which  is  a  stock. 

5.  Absent  a  Commission  order,  each  of 
Parent  and  Subsidiary  would  be 
required  to  file  annual  amendments  to 
their  registration  statements  and 
transmit  to  shareholders  annual  and 
semi-annual  reports,  and  each  of  Parent 
and  Subsidiary  would  be  required  to  file 
semi-annual  reports  on  Form  N-SAR 
pursuant  to  sections  8(b),  30(a),  30(b), 
and  30(d).  and  rules  8b-16,  30bl-l,  and 
30d-l.  Such  separate  filings  and  reports 
would  be  burdensome  to  Parent  and 
unlikely  to  provide  a  convenient  source 
of  information  to  investors. 

Accordingly,  applicants  requested  an 
exemption  from  the  foregoing 
provisions  (i)  to  permit  Parent  to  file  on 
behalf  of  itself  and  Subsidiary 
amendments  to  its  registration  statement 
containing  information  with  respect  to, 
and  financial  statements  of.  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
(ii)  to  file  on  behalf  of  itself  and 
Subsidiary  semi-annual  reports  on  Form 
N-SAR,  containing  information  with 
respect  to  Parent  and  Subsidiary  on  a 


*  Subsidiary  qualifies  for  the  exemption  from 
section  lB(c)  contained  in  rules  lBc-1  and  lBc-2. 
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consolidated  basis  only,  and  (iii)  to 
permit  Parent  to  transmit  to  its 
shareholders  semi-annually  reports 
containing  the  financial  information  and 
statements  as  required  for  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
except  as  otherwise  provided  in 
condition  6  (set  forth  below).  The 
exemptions  were  granted  in  the  1992 
Order,  and  applicants  request  no 
additional  relief  from  these  provisions. 
However,  applicants  request  a 
modification  to  condition  6  of  the  1992 
Order  to  correct  a  citation. 

Applicants’  Legal  Conclusions 

1.  The  holding  company  structiire  is 
intended  to  permit  Parent  to  engage  in 
an  expanded  scope  of  operations 
beyond  that  whi^  was  available  to  it  as 
an  SBIC.  Parent  and  Subsidiary  are 
investment  companies  and  ea^  will 
thus  be  engaged  in  operations  subject  to 
the  provisions  of  the  Act.  Because 
Parent  and  Subsidiary  have  the  same 
fundamental  investment  policies  and 
Parent  will  at  all  times  own  and  hold 
beneficially  and  of  record  all  of  the 
outstanding  capital  stock  of  Subsidiary, 
applicants  believe  that  the 
Reorganization  did  not  result  in  . 
overreaching  or  in  any  person  receiving 
an  advantage  to  the  detriment  of  any 
other  party.  Moreover,  because 
Subsimary  is  a  wholly-owned 
subsidiary  of  Parent,  applicants  believe 
that  any  activity  carried  on  by 
Subsidiary  will  in  all  material  respects 
have  the  same  economic  effect  and 
substance  vis-a-vis  Parent’s 
shareholders  as  if  done  directly  by 
Parent.  The  foregoing  exemptions  will 
have  no  material  adverse  financial  or 
economic  impact  on  Parent’s  public 
shareholders  because  Subsidiary  will  be 
a  wholly-owned  Subsidiary  of  Parent. 

2.  Subsidiary  is  a  wholly-owned 
subsidiary  of  Parent,  and  Parent  has 
represented  that  it  will  exercise  its 
rights  as  a  shareholder  of  Subsidiary 
only  as  directed  by  Parent’s 
shareholders.  Thus,  the  relationship  of 
Parent’s  shareholders  to  the  SBIC 
activities  to  be  carried  out  by  Subsidiary 
will  be  no  different  than  if  such 
activities  were  carried  out  by  Parent. 
Accordingly,  the  objectives  of  section  12 
will  not  be  compromised  and  the  public 
interest  will  not  be  harmed  by  future 
acquisitioils  by  Parent  of  securities 
issued  by  Subsidiary  or  the  acquisition 
fium  time  to  time  by  Parent  of  evidences 
of  indebtedness  issued  bv  Subsidiary. 

3.  Subsidiary  is  a  wholly-owned 
Subsidiary  of  Parent  and  no  officers  or 
directors  of  Subsidiary  or  Parent  or  any 
controlling  person  of  Parent  had  any 
financial  interest  (other  than  as 
sh6u«holders  of  Parent)  in  the 


Reorganization  or  will  have  any 
financial  interest  (other  than  as 
shareholders  of  Parent)  in  purchases 
and  sales  of  portfolio  securities  between 
Parent  and  Subsidiary.  Thus,  with 
respect  to  the  exemption  from  section 
17(a),  there  can  be  no  overreaching  on 
the  part  of  any  persons  and  no  harm  to 
the  public  interest  will  occur  in  those 
tremsactions. 

4.  With  respect  to  the  exemptions 
from  sections  18(a)  and  18(c),  the  effect 
of  applying  the  asset  coverage  and 
single  class  of  indebtedness  limitations 
to  Parent  and  Subsidiary,  on  a 
consolidated  basis,  could  be  to  restrict 
Subsidiary’s  ability  to  obtain  the  kind  of 
financing  that  was  available  to  Parent. 
Accordingly,  the  exemptions  from 
section  18  will  cause  no  harm  to  the 
public  interest. 

5.  With  respect  to  the  exemptions 
firom  sections  8(b),  30(a),  30(b),  and 
30(d),  and  rules  8b-16,  30a-l,  30bl-l 
and  30d-l,  single  filings  by  Parent 
provide  the  Commission  and  the 
investing  public  with  adequate 
information  concerning  Parent  and 
Subsidiary  in  a  more  meaningful  form 
than  separate  filings  by  Parent  and 
Subsidiary,  and  are  consistent  with  the 
filings  made  by  other  public  companies. 
Accordingly,  these  exemptions  will 
cause  no  harm  to  the  public  interest. 

6.  The  requested  modification  to 
condition  5  of  the  1992  Order  would 
permit  Parent  to  have  a  capital  structure 
which  would  be  permissible  under  the 
Act  but  for  the  1992  Order.  The  effect 
of  the  modification  would  be  to  permit 
Parent  to  issue  a  class  of  senior  security 
requiring  200%  rather  than  300%  asset 
coverage.  Because  Subsidiary  would  not 
be  permitted  to  issue  a  class  of  senior 
security  which  is  a  stock.  Parent  and 
Subsidiary,  on  a  consolidated  basis, 
would  never  have  issued  and 
outstanding  more  than  one  class  of 
senior  security  which  is  a  stock.  In 
addition,  because  Parent  will  not  be 
permitted  to  guarantee  any  borrowings 
of  Subsidiary  or  enter  into  any  express 
or  implied  agreement  that  is  ^e 
functional  equivalent  of  such  a 
guarantee,  including  an  agreement  that 
will  ensure  that  Subsidiary  has  a 
tangible  net  worth  of  a  specified 
amount.  Parent’s  capital  structure 
would  consist  of  only  one  class  of 
common  stock,  one  class  of  senior 
seouity  which  is  a  stock,  and  one  class 
of  senior  security  representing 
indebtedness.  Section  18(c)  expressly 
permits  such  a  capital  structure. 
Accordingly,  applicants  believe  that  no 
harm  to  the  public  interest  will  occur  if 
condition  5  is  modified  as  requested. 

7.  The  requested  modification  to 
condition  6  will  correct  a  citation  to 


regulation  S-X.  The  correct  citation 
should  be  to  rule  6-03(c)  rather  than 
rule  6-03(e),  and  the  correction  will 
cause  condition  6  to  contain  the  citation 
originally  intended  to  be  included 
therein.  Accordingly,  applicants  believe 
that  no  harm  to  the  public  interest  will 
occur  if  condition  6  is  modified  as 
requested. 

Applicants’  Conditions 

Applicants  represent  to  the 
Commission  that,  as  a  condition  to  the 
granting  of  the  exemptive  relief  sought 
by  this  application,  they  will  comply 
with  the  following; 

1.  Parent  will  at  all  times  own  and 
hold  beneficially  and  of  record  all  of  the 
outstanding  capital  stock  of  Subsidiary. 

2.  Subsidiary  will  have  the  ^me 
fundamental  investment  policies  as 
Parent,  as  set  forth  in  Parent’s 
registration  statement;  Subsidiary  will 
not  engage  in  any  of  the  activities 
described  in  section  13(a)  of  the  Act, 
except  in  each  case  as  authorized  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  Parent. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  Subsidiary  under 
circumstances  subject  to  Section  15  of 
the  Act,  unless  the  directors  and 
shareholders  of  Parent  shall  have  taken 
the  action  with  respect  thereto  also 
required  to  be  taken  by  the  directors  and 
shareholders  of  Subsidiary. 

4.  No  person  shall  serve  as  a  director 
of  Subsidiary  who  shall  not  have  been 
elected  as  a  director  of  Parent  at  its  most 
recent  annual  meeting,  as  contemplated 
by  section  16(a)  of  the  Act  and  subject 
to  the  provisions  thereof  relating  to  the 
filling  of  vacancies.  Notwithstanding  the 
foregoing,  the  board  of  directors  of 
Subsidiary  will  be  elected  by  Parent  as 
the  sole  shareholder  of  Subsidiary. 

5.  Parent  will  not  itself  issue  or  sell 
any  senior  security  representing 
indebtedness  if  immediately  thereafter 
Parent  will  have  outstanding  more  than 
one  class  of  senior  security  representing 
indebtedness,  and  Parent  will  not  issue 
or  sell  any  senior  security  which  is  a 
stock  if  immediately  thereafter  Parent 
will  have  outstanding  more  than  one 
class  of  senior  security  which  is  a  stock, 
as  provided  under  section  18(c)  of  the 
Act.  Parent  shall  not  guarantee  any  of 
Subsidiary’s  borrowings;  nor  shall 
Parent  enter  into  any  express  or  implied 
agreement  that  is  the  functional 
equivalent  of  such  a  guarantee, 
including  any  agreement  that  will 
ensiue  that  Subsidiary  has  a  tangible  net 
worth  of  a  specified  amoimt.  Parent  will 
not  cause  or  permit  Subsidiary  to  issue 
or  sell  any  senior  security  of  which 
Subsidiary  is  the  issuer  except  as 
hereinafter  set  forth:  Subsidiary  may 
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issue  and  sell  to  banks,  insurance 
companies  and  other  financial 
institutions  its  secured  or  imsecuied 
promissory  notes  or  other  evidences  of 
indebtedni^  in  considwation  of  any 
loan,  <x  any  extension  or  renewal 
thereof  made  by  private  arrangement, 
and  Subsidiary  may  issue  debt 
securities  held  or  guaranteed  by  the 
SBA,  provided  the  following  conditions 
are  met:  (1)  Such  notes  or  evidences  of 
indebtedness  are  not  intended  to  be 
publicly  distributed;  (ii)  such  notes  or 
evidences  of  indebtedness  are  not 
convertible  into,  exchangeable  for,  or 
accompanied  by  any  options  to  acquire, 
any  equity  security:  and  (iii) 
imme^ately  after  the  issuance  or  sale  of 
any  such  notes  or  evidences  of 
indebtedness  by  Subsidiary,  or  the 
issuance  or  sale  of  any  clara  of  senior 
security  by  Parent,  Parent  and 
Subsidiary  on  a  consolidated  basis,  and 
Parent  individually,  shall  have  the  asset 
coverage  required  by  section  18(a). 
except  that,  in  determining  whether 
Parent  and  Subsidiary,  on  a 
consolidated  basis,  have  the  asset 
coverage  required  by  section  18(a),  any 
borrowings  by  Sid)sidiary,  for  purposes 
of  the  de^ition  of  “asset  coverage”  in 
section  18(h),  shall  be  treated  as 
indebtedness  not  represented  by  senior 
securities. 

6.  Parent  will  file  with  the 
Commission  pursuant  to  rule  8b-16 
amendments  to  its  registratim  statement 
pursuant  to  section  8(b)  of  the  Act  on 
behalf  of  itself  and  Sul»idiary 
containing  information  vnth  respect  to, 
and  financial  statements  (rf.  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
such  amendments  to  be  in  lieu  of  and 
in  satisfaction  of  the  separate  filing 
obligations  of  Parent  and  Subsidiary 
pursuant  to  rule  8b-16.  Parent  will  file 
with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)  of  the  Act  and 
rules  30a- 1  and  30bl-l  thereimder 
semi-annual  reports  on  Form  N-SAR,  or 
appropriate  successor  form,  on  behalf  of 
itself  and  Subsidiary  containing 
information  with  respect  to  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
such  consoUdated  semi-annual  reports 
to  be  in  lieu  of  and  in  satisfaction  of  the 
separate  filing  obligations  of  Parent  and 
Subsidiary  pursuant  to  sections  30(a) 
and  30(b)  and  rules  30a-l  and  30bl-l. 
Parent  will  in  response  to  the 
appropriate  item  of  Form  N-SAR  or 
appropriate  successor  form  indicate  that 
the  report  is  being  filed  on  behalf  of 
Subsidiary  and  the  “811”  munber  of 
Subsidiary.  Parent  will  transmit  to  its 
shareholders  semi-annually  pursuant  to 
section  30(d)  of  the  Act  and  rule  30d- 
1  thereunder  reports  containing  the 


financial  information  and  statements 
prescribed  and  required  by  such  section 
and  rule  for  Parent  and  Subsidiary  on  a 
consohdated  basis  only,  which  reports 
shall  be  in  lieu  of  and  in  satisfaction  of 
the  separate  reporting  obligations  of 
Parent  and  Su^idiary  pursuant  to 
section  30(d)  and  rule  30(^1;  provided, 
however,  that  if  10%  or  more  of  Parent’s 
total  assets  on  a  consolidated  basis  are 
invested  in  assets  other  than  securities 
issued  by  Subsidiary,  then,  in  addition 
to  the  consolidated  financial  statements 
of  Parent  and  Subsidiary,  there  shall  be 
included  in  such  reports  separate 
financial  statements  of  Subsidiary. 
Notwithstanding  anything  in  this 
condition.  Parent  shall  not  be  relieved 
of  any  of  its  reporting  obligations, 
including,  but  not  limited  to,  any 
consolidating  statement  setting  forth  the 
individual  statement  of  Subsimary 
required  by  Rule  &-03(c)  of  Regulation 
S-X.  The  selection  of  any  independent 
public  accountant  who  signs  a 
consolidated  financial  statement  filed 
by  Parent  and  Subsidiary  with  the 
Commission  shall  be  ratified  in 
accordance  with  section  32(a)(2)  of  the 
Act  by  a  majority  of  the  outstanding 
voting  securities  (as  defined  in  section 
2(a)(42)  of  the  Act)  of  Parent 

7.  Parent  will  acquire  securities  of 
Subsidiary  representing  indebtedness 
only  if,  in  each  case,  the  prior  approval 
of  the  SBA  has  been  obtained.  Parent 
and  Subsidiary  will  purchase  and  sell 
portfoUo  securities  between  themselves 
only  if,  in  each  case,  the  prior  approval 
of  the  SBA  has  been  obtained. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  93-17997  Filed  7-28-93;  8:45  am] 
Btuma  CODE  mkmu-m 


Pnveatment  Company  Act  Rat  No.  19588; 
811-5889] 

Centennial  Connecticut  Tax  Exempt 
Trust;  Notice  of  Application 

July  21, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC’). 

ACTION:  Notice  of  application  for 
deregistration  imder  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  Centennial  Connecticut  Tax 
Exempt  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  July  14, 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant,  3410  South  Galena  Street. 
Denver,  Colorado  80231. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  1116  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  December  29, 1989,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act,  and 
a  registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  Tlie  registration  statement 
became  efiective  on  June  1. 1990,  and 
applicant  commenced  its  initial  public 
offering  on  June  12, 1990. 

2.  On  October  13. 1992,  applicant’s 
board  of  trustees  approved  a  plan  of 
reorganization  imder  which  all  of  the 
assets  of  applicant  would  be  exchanged 
for  shares  of  Centennial  Tax  Exempt 
Trust  (“CTET’),  a  registered  open-end 
management  investment  company,  and 
the  Clfl'  shares  would  be  distributed  to 
applicant’s  shareholders.  Applicant’s 
trustees  determined  that  the 
reorganization  would  be  in  the  best 
interests  of  the  shareholders  of  the 
applicant  and  that  no  shareholder’s 
interest  would  be  diluted  as  a 
consequence  of  the  reorganization. 

3.  A  prospectus  and  proxy  statement 
relating  to  the  reorganization  was  filed 
with  the  SEC  on  November  13, 1992  and 
declared  effective  on  December  9, 1992. 
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The  reorganization  was  approved  by 
applicant’s  shareholders  at  a  meeting 
held  on  January  28, 1993,  adjoiuned  to 
February  1, 1993  for  failure  to  reach  a 
quorum. 

4.  On  February  19, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  its  net  assets, 
aggregating  $1,325,193.01  to  CTET  in 
exchange  for  1,326,816.68  shares  of 
CTET.  '^e  exchange  was  made  at  net 
asset  value,  with  necessary  valuation  of 
assets  and  shares  made  as  of  the  close 
of  business  on  February  18, 1993.  The 
shares  received  in  exchange  for 
applicant’s  assets  were  distributed  to 
applicant’s  shareholders. 

5.  The  cost  of  printing  the  proxies  and 
proxy  statements  associated  with  the 
reorganization  was  paid  by  applicant. 
The  cost  of  mailing  the  proxies  and 
proxy  statements,  and  the  cost  of 
obtaining  a  tax  opinion  were  borne 
jointly  by  application  and  CTET.  Any 
documents  such  as  existing 
prospectuses  or  annual  reports  that  were 
included  in  that  mailing  were  an 
expense  of  the  fund  issuing  the 
document.  Any  other  out-of-pocket 
expenses,  including  legal,  accoimting, 
and  transfer  agent  expenses,  were  borne 
by  applicant  and  CTCT,  respectively. 
Reorganization  expenses  incurred  by  the 
applicant  totaled  $1,512,  which  were 
assumed  by  Centennial  Asset 
Management  Corporation. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of 
Investment  Management,  imder 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  b3-17996  Filed  7-27-93;  8:45  am] 
BIUINQ  CODE  NIO-ei-M 


[Rel.  No.  19590;  811-7106] 

Citizens  Acquisition  Fund,  LP.; 
Application  for  Deregistration 

July  22, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("Act”). 

APPLICANT:  Citizens  Acquisition  Fvmd. 
L.P. 

RELEVANT  ACT  SECTION:  Section  8(f). 


SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  June  14, 1993,  and  amended  on  July 
12, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  5909  Harvest  Hill,  Suite 
1078,  Dallas,  Texas  75230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant,  a  Texas  partnership,  is 
a  non-diversified  closed-end 
management  investment  company. 
Applicant  registered  under  the  Act  by 
filing  a  notification  of  registration  on 
Form  N-8A  on  August  17, 1992. 
Applicant  filed  a  registration  statement 
imder  the  Securities  Act  of  1993  on 
Form  N-2  on  May  17, 1993. 

2.  By  letter  dated  May  28, 1993, 
applicant  requested  that  the 
Commission  withdraw  its  registration 
statement  under  the  Securities  Act  of 
1933.  Applicant’s  registration  statement 
never  b^ame  effective  and,  pursuant  to 
applicant’s  request,  was  declared 
withdrawn  on  June  8, 1993.  Applicant 
has  never  made  a  public  offering  of  its 
seciuities. 

3.  All  of  applicant’s  outstanding 
securities  are  held  by  its  general  partner, 
Citizens  Capital  Corp.  All  outstanding 
shares  of  Citizens  Capital  Corp.  are 
owned  by  one  individual. 


Accordingly,  applicant  believes  that  it 
is  eligible  to  deregister  on  the  basis  of 
section  3(c)(1)  of  the  Act.  Section  3(c)(1) 
provides  that  an  issuer  is  not  an 
“investment  company”  for  purposes  of 
the  Act  if  its  outstanding  securities 
(other  than  short-term  paper)  are 
beneficially  owned  by  not  more  than 
100  persons  and  it  is  not  making  and 
does  not  presently  propose  to  make  a 
public  offering  of  its  securities. 

4.  Applicant  has  no  liabilities,  and  no 
assets  other  than  the  initial  contribution 
made  by  Citizens  Capital  Corp. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

5.  Applicant  may  hereafter  engage  in 
investment  related  activities.  Unless 
applicant  again  registers  under  the  Act, 
however,  it  will  conduct  its  business  so 
as  to  be  exempt  from  registration  as  an 
investment  company  pursuant  to 
section  3(c)(1)  or  some  other  provision 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-17999  Filed  7-27-93;  8:45  am) 
BILUNC  CODE  6010-01-M 


pnvestment  Company  Act  Rel.  No.  19587; 
811-7430] 

The  Marcette  Fund,  Inc.;  Notice  of 
Application 

July  21, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”).  . 

APPLICANT:  The  Marcette  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

RLING  DATE:  The  application  on  Form 
N-8F  was  filed  on  May  13, 1993,  and 
amended  on  July  12, 1993. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washi^on,  £)C  20549. 
Applicant,  18  English  Turn  Drive,  New 
Orleans,  LA  70131. 

FOR  FURTHER  MFORMATION  COHTACT: 

James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  under  the  laws  of 
the  State  of  Louisiana.  On  January  12, 
1993,  applicant  registered  as  an 
investment  company  under  the  Act. 

2.  On  January  12. 1993,  applicant 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  has 
never  become  effective.  The  registration 
statement  was  withdrawn  on  July  21, 
1993.  Applicant  did  not  make  a  public 
offering  of  its  shares. 

3.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  not  commenced,  and 
does  not  intend  to  commence, 
operations.  Applicant  is  not  now 
engaged  and  does  not  propose  to  engage 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-17994  Filed  7-27-93;  8:45  am) 
BtUiNQ  CODE  Mlfr-M-M 


[RM.  No.  IC-19586;  811-2639] 

Nuveen  Incom*  Fund;  Notice  of 
Application 

July  21. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 


APPLICANT:  Nuveen  Income  Fund. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  April  15. 1993,  and  amended  on  June 
7. 1993  and  July  16. 1993. 

HEARINQ  OR  NOTIFICATION  OF  HEAP.MG:  An 
order  granting  the  application  will  be 
issued  imless  the  STC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  ^C,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Stafi  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  unit  investment  trust 
which  ofiered  shares  in  six  series.  Each 
of  the  series  is  a  separately  organized 
trust  created  under  the  laws  of 
Massachusetts.  On  Jun«  8, 1976, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  (8)(a)  of 
the  Act,  6ind  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1993.  The 
registration  statement  was  declared 
effective  and  the  initial  public  offering 
of  shares  of  Series  1  commenced  on  July 
28, 1976.  Applicant  filed  a  second 
registration  statement  on  October  6, 
1976.  The  second  registration  statement 
was  declared  efiective  and  the  initial 
public  offering  of  shares  of  Series  2 
commenced  on  December  9, 1976. 
Applicant  filed  a  third  registration 
statement  on  Decmnber  29, 1976.  The 
third  registration  statement  was 


declared  effective  and  the  initial  public 
offering  of  shares  of  Series  3 
commenced  on  May  24, 1977.  Applicant 
filed  a  fourth  registration  statement  on 
June  8, 1977.  The  fourth  registration 
statement  was  declared  effective  and  the 
initial  public  offering  of  shares  of  Series 
4  commenced  on  August  11, 1977. 
Applicant  filed  a  fifth  registration 
statement  on  August  25, 1977.  The  fifth 
registration  statement  was  declared 
efiective  and  the  initial  public  offering 
of  shares  of  Series  5  commenced  on 
November  9, 1977.  Applicant  filed  a 
sixth  registration  statement  on 
November  17, 1977.  The  registration 
statement  was  declared  effective  and  the 
initial  public  offering  of  shares  of  Series 
6  commenced  on  April  18, 1978. 

2.  Applicant’s  trust  indenture 
provides  that  when  the  value  of  the  trust 
funds  is  reduced  to  less  than  40%  of  the 
aggregate  principal  amount  of  bonds 
initially  deposited  in  the  trust,  the 
trustee,  at  the  direction  of  applicant,  is 
to  terminate  and  liquidate  the  trust 
fond.  As  of  November  26, 1991,  the 
value  of  each  trust  fund  had  been 
reduced  to  below  40%  of  its  original 
aggregate  principal  amount  and 
applicant’s  board  of  directors 
recommended  dissolution  of  applicant. 

3.  Applicant’s  remaining  bonds  were 
sold  in  market  transactions  prior  to  their 
maturity  date.  No  brokerage 
commissions  were  paid  in  connection 
with  such  sales.  On  November  26, 1991, 
United  States  Trust  Company  of  new 
York  (the  “Trustee”)  sent  a  notice  of 
termination  to  all  unitholders  stating 
that  the  applicant  would  be  terminated 
on  Deceml^r  10, 1991  and  setting  forth 
procedures  to  enable  each  unitholder  to 
receive  his  or  her  pro  rata  share  of  the 
liquidating  distribution.  Beginning  on 
December  10, 1991,  applicant 
distributed  the  following  amounts  pro 
rata  to  those  shareholders  who 
confirmed  their  ownership  interest: 
Series  1.  $2,991,799  ($64.45  per  unit); 
Series  2,  $2,797,230  ($62.96  per  unit); 
Series  3,  $2,986,051  ($84.73  per  unit); 
Series  4,  $2,448,708  ($79.07  per  imit); 
Series  5,  $2,449,  294  ($74.43  pw  unit); 
and  Series  6,  $3,341,718  ($98.01  per 
unit).  On  October  23, 1992,  the  Trustee 
sent  a  second  notice  of  termination  to 
all  unitholders  who  had  not  confirmed 
their  ownership  interest  in  applicant 
Euid  received  a  liquidating  distribution. 

4.  The  following  table  lists  the 
number  of  unitholders  who  had  not 
claimed  their  liquidating  distribution  as 
of  the  date  of  the  application,  and  the 
cash  held  for  distribution  to  such 
unitholders: 
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Series 

Remaining 

UnMhoiders 

Cash  held 
fordishibu- 
tion 

1  . 

30 

$123,240 

2  . . 

21 

97’917 

3  . 

20 

69,533 

4  . 

7 

24,100 

14 

37,789 

6  . ' 

8 

33,603 

The  cash  retained  for  distribution  to 
these  remaining  unitholders  is  being 
held  by  the  Trustee  in  a  separate  non¬ 
interest  bearing  account  for  each  series. 
The  Trustee  currently  is  utilizing  a 
number  of  services  which  provide 
ciirrent  addresses  £md  phone  numbers 
for  individual  or  corporate  investors, 
and  will  promptly  use  such  current 
information  to  attempt  to  locate 
remaining  unitholders. 

5.  If  the  remaining  unitholders  do  not 
claim  their  interest  by  December  10, 
1994,  the  Trustee,  as  a  holder  of 
abandoned  property,  will  make  a  report 
to  the  treasurer  of  the  Commonwealth  of 
Massachvisetts  and  deliver  all 
abandoned  property  to  the  Treasurer  of 
the  Commonwealth  of  Massachusetts. 
The  Treasurer  will  then  publish  a  notice 
at  least  once  a  week  for  two  consecutive 
weeks  in  a  newspaper  of  general 
circulation  in  each  county  in  which  any 
remaining  imitholder  had  a  last  known 
address.  Any  person  claiming  an 
interest  in  property  surrendered  to  the 
Treasurer  may  file  a  claim  to  retrieve 
such  property.  If  the  property  remains 
imclaimed  longer  than  one  year  after  the 
delivery  of  such  property  to  the 
Treasurer,  the  Treasurer  may  proceed  to 
liquidate  the  abandoned  prop^y. 

6.  Expenses  incurred  in  connection 
with  the  liquidation  of  applicant  consist 
primarily  of  administrative,  legal, 
accounting,  reproduction,  mailing,  and 
telephone  expenses.  Anticipated 
expenses  to  locate  remaining 
unitholders  will  consist  of  stationery 
and  postage  used  for  follow-up  letters. 
All  liquidation  expenses,  including 
amounts  reserved  for  anticipated 
remaining  expenses,  were  deducted 
horn  the  assets  of  each  series  of 
applicant.  Total  liquidation  expenses, 
including  estimated  remaining  costs, 
retained  fi-om  Trust  assets  are 
summarized  as  follows:  Series  1, 
$1,010.03;  Series  2,  $1,098.20;  Series  3, 
$637.07;  ^ries  4,  $542.86;  Series  5, 
$681.86;  and  Series  6,  $562.10. 

7.  Applicant  has  no  debts  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  ^an  those 


necessary  for  the  winding  up  of  its 
afiairs. 

For  the  SEC,  by  the  Diviskm  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-17995  Filed  7-27-93;  8:45  am] 
BHJJNO  cooe  M10-01-M 


Pnvestment  Company  Act  ReL  No.  19586; 
811-4713] 

Oppenheimer  Blue  Chip  Fund; 
Application 

July  21, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC'). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act”). 

APPLICANT:  Oppenheimer  Blue  Chip 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(1). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  July  14, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  S^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Heeiring  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW,  Washington,  DC  20549. 
Applicant,  3410  South  Galena  Street, 
Denver,  Colorado  80231. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 


Applicant’a  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  comj^y 
organized  as  a  Massachusetts  business 
trust.  On  June  20, 1986,  applicant  filed 
a  notification  of  registration  pursuant  to 
section  8(a)  of  the  Act,  and  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act  and  the  Securities  Act  of  1933.  *1110 
registration  statement  became  elective 
on  September  10, 1986,  and  applicant 
commenced  its  initial  public  offering  on 
September  11, 1986. 

2.  On  August  25, 1992,  applicant's 
board  of  trustees  approved  a  plan  of 
reorganization  under  which  all  of  the 
assets  of  applicant  would  be  exchanged 
for  shares  of  Oppenheimer  Value  Stock 
Fund  ("Value  Stock”),  a  registered 
open-end  management  investment 
company,  and  the  Value  Stock  shares 
would  be  distributed  to  applicant’s 
shareholders.  A  prospectus  and  proxy 
statement  relating  to  the  reorganization 
was  filed  with  the  SEC  on  November  13, 
1992  and  declared  effective  on 
December  9, 1992.  The  reorganization 
was  approved  by  applicant’s 
shareholders  at  a  meeting  held  on 
January  28, 1993. 

3.  Applicant,  Value  Stock,  and 
Massachusetts  Life  Insurance  Company 
received  an  order  under  section  17(b)  of 
the  Act  granting  an  exemption  from  the 
provisions  of  section  17(a)  to  permit 
Value  Stock  to  acquire  substantially  all 
of  the  assets  of  applicant  in  exchange  for 
shares  of  Value  Stock. » 

4.  On  March  26, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  its  net  assets, 
aggregating  $20,149,958.82,  to  Value 
Stock  in  exchange  for  1,356,899.108 
shares  of  Value  Stock.  The  exchange 
was  made  at  new  asset  value,  with 
necessary  valuation  of  assets  and  shares 
made  as  of  the  close  of  business  on 
March  25, 1993.  The  shares  received  in 
exchange  for  applicant’s  assets  were 
distributed  to  applicant’s  shareholders. 

5.  The  cost  of  printing  the  proxies  and 
proxy  statements  assoicated  with  the 
reorganization  was  paid  by  applicant 
The  cost  of  mailing  the  proxies  and 

1  Investment  Company  Act  Release  Nos.  19296 
(Feb.  2S.  1993)  (notice)  and  19344  (Mar.  3. 1993) 
(order).  The  Division  of  Investment  Management 
notes  that  rule  17a-6  imder  the  Act  grants  an 
exemption  from  section  17(a)  for  reorganizations 
among  registered  investment  companies  that  are 
affiliated  persons  solely  by  reason  of  having  a 
common  investment  adviser,  common  directors, 
and/or  common  officers,  provided  that  certain 
conditioiu  set  forth  in  the  rule  are  satisfied.  The 
reorganization  could  not  be  carried  out  under  rule 
17a-8,  however,  because  applicant  and  Value  Stock 
were  affiliated  persons  of  one  another  by  virtue  of 
the  fact  that  the  parent  of  their  common  investment 
adviser  also  owned  more  than  5%  of  the 
outstanding  shares  of  Value  Stock. 
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proxy  statements,  and  the  cost  of 
obtaining  a  tax  opinion  were  borne 
jointly  by  applicant  and  Value  Stock. 
Any  documents  such  as  existing 
prospectuses  or  annual  reports  that  were 
included  in  that  mailing  were  an 
expense  of  the  fund  issuing  the 
dociunent.  Any  other  out-of-pocket 
expenses,  including  legal,  accounting, 
and  transfer  agent  expenses,  were  home 
by  applicant  and  Value  Stock, 
respectively.  All  such  reorganization 
expenses  were  accrued  by  applicant 
prior  to  the  closing  date  of  the 
reorganization.  Reorganization  expenses 
paid  by  applicant  totaled  $14,022. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-17998  Filed  7-27-93;  8:45  am] 

BHXmO  CODE  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastar  Loan  Area  #2662] 

Illinois;  Amendment  #1;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  eH^ective  July  17, 1993 
to  include  the  counties  of  Alexander, 
Jackson,  Randolph,  and  Union  in  the 
State  of  Illinois  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
7, 1993  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  ^m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Franklin,  Johnson,  Perry, 
Pulaski,  and  Williamson  in  the  State  of 
Illinois,  and  Mississippi  County  iu 
Missouri. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  b^n  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occiurence. 

The  economic  injury  numbers  are 
793200  for  Illinois  and  793300  for 
Missouri. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
'applications  for  physical  damage  is 


September  9, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-17986  Filed  7-27-93;  8:45  ami 
BIUJNO  CODE  M2S-<l1-« 


[Declaration  of  Disaster  Loan  Area  #2667] 

Nebraska;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  July  19, 1993, 1 
find  the  counties  of  Buffalo,  C^, 
Lancaster,  Sarpy,  Seward,  and 
Washington  in  the  State  of  Nebraska 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  on  Jvme  23, 1993  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  imtil  the 
close  of  business  on  September  17, 

1993,  and  for  loans  for  economic  injury 
imtil  the  close  of  business  on  April  19, 

1994,  at  the  address  listed  below;  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  Suite  102,  Fort  Worth,  Texas 
76155,  or  other  locally  annoimced 
locations.  In  addition,  applications  for 
economic  injiiry  loans  from  small 
businesses  located  in  the  following 
contiguous  coimties  may  be  filed  imtil 
the  specified  date  at  the  above  location: 
Adams,  Burt,  Butler,  Custer,  Dawson, 
Dodge,  Douglas,  Fillmore,  Gage,  Hall, 
Howard,  Johnson,  Kearney,  Otoe, 
Phelps,  Polk,  Saline,  Saunders, 
Sherman,  and  York  in  Nebraska. 

Any  contiguous  counties  not  listed 
herein  are  covered  under  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  266706  and  for 
economic  injury  the  number  is  793400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  20, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-17987  Filed  7-27-93;  8:45  am) 
MLUNQ  CODE  SOZS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2668] 

South  Dakota;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  July  19, 1993, 1 
find  that  the  Counties  of  Bon  Homme, 
Brookings,  Clay,  Davison,  Hanson, 
Hutchison,  Kingsbury,  Lake,  Lincoln, 
McCook,  Miner,  Minhehaha,  Moody, 
Sanborn,  Turner,  Union,  and  Yankton  in 
the  State  of  South  Dakota  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  tornadoes,  and 
flooding  which  occurred  May  6, 1993 
and  continuing.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  September  20, 

1993,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  19, 

1994,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795, 
Sacramento,  CA  95853-4795,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Aurora, 
Beadle,  Charles  Mix,  Clark,  Deuel, 
Douglas,  Hamlin,  and  Jerauld  in  South 
Dakota;  and  Cedar,  Dakota,  Dixon,  and 
Knox  in  Nebraska. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere . . .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7.625 

For  Economic  Injiuy: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  266806.  For 
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economic  injury  the  numbm  are 
793800  for  South  Dakota,  and  793400 
for  Nebraska. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  20, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-17988  Filed  7-27-93;  8:45  am] 
BauNQ  cooe  mss-oi-m 


DEPARTMENT  OF  STATE 

Office  of  the  Legal  Adviser 
[Public  Notice  1837] 

Claims  for  Property  Located  In  Albania 

Albania  has  enacted  two  laws 
concerning  return  of  expropriated  or 
confiscated  properties  in  Albania.  This 
notice  provides  short,  general 
descriptions  of  those  laws  and  tells 
potential  claimants  whom  to  contact  for 
further  information.  As  explained 
below,  these  laws  set  deadlines  of 
November  15, 1993,  and  May  15. 1994, 
for  certain  actions  in  Albania  with 
respect  to  claimed  property. 

Claims  concerning  agricultural 
properties.  The  Law  on  Compensation 
in  Value  to  Former  Owners  of 
Agricultujral  Land,  Law  No.  7699, 
entered  into  force  on  May  15, 1993.  This 
law  recognizes  the  right  of  former 
owners  to  ownership  of  agricultural 
land  for  purposes  of  compensation.  The 
law  covers  natural  and  juridical  persons 
who  owned  land  at  the  time  of  the 
issuance  of  the  Law  on  Agrarian  Reform 
(Law  108,  August  29, 1945)  or  the  legal 
heirs  of  such  persons.  Agricultural  land 
refers  to  all  land  in  Albania  designated 
as  agricultural  land,  including  olive 
groves,  orchards,  vineyards  and  lands 
which  were  regarded  as  agricultural  in 
1945.  Under  Law  No.  7699,  former 
owners  or  heirs  who  received 
agricultural  land  under  Law  No.  7501  of 
July  19. 1991  may  receive  compensation 
in  value  for  the  difference  between  the 
area  of  agricultural  land  they  originally 
owned  and  the  area  returned  to  &em. 

Owners  or  heirs  who  did  not  receive 
agricultural  land  under  Law  No.  7501 
may  be  compensated  as  provided  in  the 
following  formula.  Full  compensation  is 
available  for  up  to  15  hectares 
(approximately  37  acres).  For  areas  of 
more  than  IS  hectares,  compensation  is 
determined  on  the  basis  of  the  following 
formula:  From  15  hectares  to  100 
hectares,  compensation  for  each  hectare 
above  the  initial  15  shall  be  at  the  rate 
of  0.1  hectare.  For  areas  between  100 
and  1,100  hectares,  compensation  for 


each  hectare  in  excess  of  100  shall  be  at 
the  rate  of  0.02  hectare.  For  land  areas 
greater  than  1,100  hectares,  no 
additional  compensation  will  be 
available.  The  maximum  amoimt  of 
compensation  may  not  exceed  the 
equivalent  of  compensation  for  an  area 
of  43.5  hectares,  llie  amount  of 
compensation  to  be  given  for  each 
hectare  is  to  be  specified  by  law  within 
six  months  of  the  effective  date  of  this 
law. 

Compensation  will  be  provided 
througn  state  bonds  denominated  in 
leks,  which  %vill  be  payable  before 
December  31, 1999,  and  which  will  be 
transferable  and  salable.  After  December 
31, 1999,  for  a  5*year  period 
compensation  can  also  be  provided  in 
leks.  The  bonds  will  be  guaranteed  and 
may  be  used  before  the  redemption  date 
to  purchase  state  property. 

Claims  for  compensation  must  be 
presented  to  the  State  Committee  for  the 
Compensation  of  Property  in  the 
relevant  district  within  one  year  after 
the  date  of  entry  into  force  of  the  law, 
i.e.,  by  May  15, 1994. 

The  law  does  not  cover  properties 
belonging  to  the  formw  king  and  to 
foreign  or  joint  companies.  In  addition, 
certain  persons  may  not  benefit  from 
compensation  imder  the  law,  including 
former  collaborators  of  the  Nazi-Fascist 
occupiers  for  properties  acquired  during 
the  occupation,  former  communist  party 
and  government  officials  for  properties 
acquired  as  a  result  of  the  abuse  of 
official  position  as  provided  by  court 
decision,  and  persons  convicted  of 
massive  appropriations  of  the  wealth  of 
the  people. 

Claims  concerning  non-agricultural 
properties.  The  Law  on  the  Return  and 
Compensation  for  Property  of  Former 
Owners,  Law  No.  7698,  which  covers 
property  (in  the  form  of  lots,  buildings 
and  anything  permanently  connected 
with  them,  such  as  residential 
buildings,  factories,  workshops,  shops, 
stores  and  any  other  type  of  building 
within  municipal  limits,  entered  into 
force  on  May  15, 1993.  The  law  does  not 
cover  properties  which  fall  within  the 
purview  of  the  Law  on  Compensation  in 
Value  for  Owners  of  Agricultural  Land. 

Under  Law  No.  7699,  the  right  to 
ownership  is  recognized,  and  aU 
properties  that  exist  in  the  form  of 
unoccupied  lots  or  unchanged  buildings 
shall  be  returned  to  their  former  owners 
or  their  heirs,  with  sc«ne  exceptions. 
Other  properties  may  also  be  returned, 
under  a  complex  system  of  restitution 
and  compensation,  depending  on  the 
type  of  property,  its  current  status  and 
use.  For  example,  the  availability  and 
cunount  of  restitution  or  compensation 
may  depend  on  factors  such  as  use  of 


the  property  (x  buildings  (whether  in 
ublic  or  private  use),  whether  the 
uilding  or  lot  is  Aised  for  purposes  for 
which  it  was  expropriated,  whether  full 
compmsation  was  received  at  the  time 
of  expropriation,  whether  properties 
have  been  transferred  to  tl^d  parties  (in 
which  case  payment  of  rent  may  be 
required),  whether  improvements  have 
been  made  by  the  state  or  the  owner  (in 
which  case  co-ownership  or  payments 
may  be  required),  and  whether 
ermanent  or  temporary  construction 
as  been  undertalmn  on  lots.  The  law 
provides  for  co-owner^ip  and  payment 
of  rents  (at  specified  rates)  in  certain 
circumstances. 

Unless  otherwise  specified,  full 
restitution  mr  compensation  diall  be 
provided  up  to  10,000  sq.  meters 
(approximately  1  hectare  or  2.5  acres). 
From  10,000  to  100,000  sq.  meters,  the 
amount  of  restitution  shall  be  10 
percent.  For  property  in  excess  of 
100,000  sq.  meters,  the  restitution  or 
compensation  provided  shall  be  at  the 
rate  of  1  percent. 

The  law  does  not  apply  to  properties 
belonging  to  the  former  king  and  to 
foreign  or  joint  companies.  In  addition, 
certain  types  of  people  may  not  benefit 
from  the  law,  including  former 
collaborators  of  the  Nazi-Fascist 
occupiers,  for  property  acquired  during 
the  occupation,  former  communist  party 
and  government  leaders  for  property 
acquired  as  a  result  of  the  abuse  of  an 
official  position  as  proved  by  a  court 
decision,  and  persons  convicted  of 
massive  appropriations  of  the  wealth  of 
the  people. 

Actions  for  the  recognition  of 
ownership  under  the  law  are  to  be 
carried  out  by  the  agencies  charged  with 
the  registration  of  real  estate.  Former 
owners  are  required  to  submit  official 
documents  proving  ownership,  or  in  the 
absence  of  such  documents  may  have 
their  ownership  proven  by  coiul 
decision.  Requests  for  transfer  of 
ownership  must  be  submitted  within  six 
months  from  the  effective  date  of  the 
law,  i.e.,  by  November  15. 1993.  If 
former  owners,  for  legitimate  reasons, 
have  not  been  informed  of  the  deadline, 
they  may  seek  extensions  through  the 
courts. 

The  law  states  that  a  State  Committee 
for  the  return  of  property  to  former 
owners  or  for  providing  compensation 
has  been  created  in  the  Coimcil  of 
Ministers  for  the  purpose  of  certifying 
claims  of  former  owners  that  are  not 
otherwise  resolved  in  the  law. 

Information  Concerning  Albanian 
Property  Laws.  Copies  of  the  Albanian 
laws  in  Albanian  and  English  may  be 
obtained  by  writing  or  telephoning  the 
State  Department  at  the  following 
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address:  Office  of  International  Claims 
and  Investment  Disputes,  Office  of  the 
Legal  Adviser,  2100  K.  Street,  NW., 
Washington,  DC  20037-7180,  (202)  632- 
6686.  Further  information  concerning 
the  laws  may  also  be  obtained  horn  the 
Embassy  of  Albania  at  1150  18th  St., 
NW.,  Washington.  DC  20036.  (202)  223- 
4942. 

U.S.  Registration  of  Claims.  In  1992, 
the  Foreign  Claims  Settlement 
Commission  requested  registration  of 
potential  property  claims  against  . 
Albania.  57  FR  4067  (February  3. 1992). 
This  program  was  designed  to  gather 
information  concerning  potential  claims 
against  Albania.  It  did  not  constitute  a 
formal  filing  of  a  claim  with  the  U.S. 
Government,  and  the  Foreign  Claims 
Settlement  Commission  has  made  no 
determinations  concerning  which 
claims  are  valid. 

The  United  States  has  begun 
discussions  with  Albania  for  a  claims 
settlement  agreement.  However,  it  is  not 
yet  clear  whether  or  when  such  an 
agreement  may  be  concluded.  Any 
agreement  would  likely  cover  only 
claims  for  property  which  was  owned 
by  United  States  nationals  at  the  time  of 
expropriation  by  Albania.  In  addition, 
dual  United  States-Albanian  nationals 
will  be  included  only  if  those  nationals 
are  domiciled  in  the  United  States 
currently  or  for  at  least  half  the  period 
of  time  between  the  taking  of  their 
property  in  Albania  and  the  date  entry 
into  force  of  the  agreement.  Claimants 
who  wish  to  pursue  restitution  or 
compensation  for  their  property  in 
Albania  may  wish  to  proceed  to  file 
claims  for  compensation  with  the 
required  authorities  in  Albania. 
Claimants  should  note,  however,  that 
while  the  Governments  of  the  United 
States  and  Albania  have  not  yet  decided 
what  claims  would  be  covered  by  a 
settlement  agreement,  the  United  States 
Government  reserves  the  right  to  settle, 
as  part  of  such  an  agreement,  claims 
fil^  with  the  Government  of  Albania 
under  the  laws  described  above. 
Moreover,  it  is  expected  that  no  claim 
will  be  allowed  to  result  in  a  double 
recovery. 

Claimants  are  advised  that  neither  the 
Foreign  Claims  Settlement  Commission 
nor  the  Department  of  State  has  any 
information  concerning  the  Albanian 
law  other  than  that  noted  here  and 
contained  in  the  text  of  the  law.  Further 
information  must  be  obtained  from  the 
Government  of  Albania.  Claimants  are 
also  encouraged  to  consult  with  counsel 
familiar  with  Albanian  law.  Claimants 
are  reminded  that  the  United  States 
Government  cannot  advise  them 
concerning  whether  their  claims  will 


result  in  any  form  of  compensation 
under  Albanian  law. 

Dated:  July  16, 1993. 

Ronald  ).  Bettauer, 

Assistant  Legal  Adviser  for  International 
Claims  and  Investment  Disputes. 

(FR  Doc.  93-17894  Filed  7-27-93;  8:45  am] 

BtLUNQ  COOC  4710-<»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular;  Operating 
Procedures  for  Airport  Traffic  Control 
Towers  (ATCT)  That  Are  Not  Operated 
By,  or  Under  Contract  With,  the  United 
States  (Non*Federal) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  of 
Advisory  Circular  90-93.- 

SUMMARY:  The  FAA  is  announcing  the 
availability  of  Advisory  Circular  (AC) 
90-93  which  recommends  government 
publications  and  procedures  for  the 
operation  by.  equipment  installation  at, 
and  maintenance  of,  record  keeping  by, 
accident/incident  reporting  by,  tower 
specialist  training  for,  and  management 
of  a  non-Federal  ATCT  (NFCT). 

OATES:  This  AC  is  effective  as  of  July  19, 
1993. 

ADDRESSES:  A  copy  of  AC90-93, 
Operating  Procedures  for  Airport  Traffic 
Control  Towers  (ATCT)  That  Are  Not 
Operated  By,  or  Under  Contract  With, 
The  United  States  (Non-Federal),  may 
be  obtained  by  writing  to  Department  of 
Transportation,  Utilization  and  Storage 
Section,  M-443.2,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch.  ATP-230,  Airspace  Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  AC  90-81, 
Procedures  for  Obtaining  Publications — 
Civil  Non-FAA  Operated  Control 
Towers,  dated  November  9, 1983,  is 
cancelled.  This  notice  is  issued 
pursuant  to  the  FAAct,  49  U.S.C.  App. 
1343, 1346, 1347, 1348, 1354(a).  1355, 
1401, 1421-1430, 1472(c).  1502,  and 
1522;  49  U.S.C.  106(g),  307(a).  313(a). 

Dated:  July  20, 1993. 

Harold  W.  Becker, 

Acting  Director,  Air  Traffic  Rules  and 
Procedures  Service. 

(FR  Doc.  93-17974  Filed  7-27-93;  8:45  am) 
BILUNQ  CODE  4910-IS-M 


Civil  Tiitrotor  Development  Advisory 
Committee;  Establishment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  Civil 
Tiitrotor  Development  Advisory 
Committee. 

Notice  is  hereby  given  of  the 
establishment  of  the  Civil  Tiitrotor 
Development  Advisory  Committee.  This 
committee  will  determine  the  costs, 
feasibility,  and  economic  viability  of 
developing  a  civil  tiitrotor  aircraft  and 
establishing  the  necessary  infrastructure 
to  incorporate  such  aircraft  and  other 
advanced  vertical  takeoff  and  landing 
aircraft  into  the  national  transportation 
system.  Public  Law  102-581,  Airport 
and  Airway  Safety,  Capacity,  Noise 
Improvement,  and  Intermodal 
Transportation  Act  of  1992,  directed  the 
Secretary  of  Transportation  to  establish 
this  advisory  committee. 

Meetings  o/  the  panel  will  be  open  to 
the  public  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  System  Capacity  and 
Requirements  (ASC),  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  202-267-7370. 

Issued  in  Washington,  DC,  July  22, 1993. 
Edward  T.  Harris, 

Director  of  System  Capacity  and 
Requirements. 

(FR  Doc.  93-17976  Filed  7-27-93;  8:45  am) 
NLUNQ  CODE  491(>-13-M 

Environmental  Impact  Statement:  New 
Runway  and  Associated  Projects, 

Tulsa  International  Airport,  Tulsa,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice, 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  it  is 
withdrawing  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  third  parallel  runway 
which  would  accommodate  air  carrier 
traffic  at  Tulsa  International  Airport, 
Tulsa.  Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Porter,  Airport  Environmental 
Specialist,  ASW-640D,  Federal  Aviation 
Administration,  Southwest  Regional 
Office,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas  76193-0640.  Telephone 
(817)  624-5652. 

SUPPLEMENTARY  INFORMATION:  The  FAA, 
after  coordinating  with  the  Tulsa 
Airports  Improvement  Trust,  is 
withdrawing  its  notice  of  intent  to 
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prepare  an  EIS  for  a  proposed  third 
parallel  runway  which  would 
accommodate  air  carrier  traffic  at  Tulsa 
International  Airport. 

Issued  on:  July  12, 1993. 

John  M.  Dempsey, 

Manager,  Airports  Division. 

IFR  Doc.  93-17970  Filed  7-27-93;  8:45  ami 
BILUNO  CODE  4S10-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  22, 1993. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1004 
Form  Number:  IRS  Form  1120~REIT 
Type  of  Review:  Resubmission 
Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts 
Descriptioi}:  Form  1120-REIT  is  filed  by 
a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  RETT  in  order 
to  report  its  income  and  deductions 
and  to  compute  its  tax  liability.  IRS 
uses  Form  1120-REIT  to  determine 
whether  the  RETT  has  correctly 
reported  its  income,  deductions,  and 
tax  liability. 

Respondents:  Businesses  or  other  fw* 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  176 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 57  hours,  38  minutes 
Learning  about  the  law  or  the  form — 
18  hovus,  55  minutes 
Preparing  the  form — 38  hours.  22 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 5  hours,  5  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,124  hours 
Clearance  O^icer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 


room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  ^ecutive 
Office  Building.  Washington,  EXD 
20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-17924  Filed  7-27-93;  8:45  am) 

BUXINO  CODE  4a30-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  21, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0203 
Form  Number:  IRS  Form  5329 
Type  of  Review:  Revision 
Title:  Additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (including 
IRAs),  Annuities,  and  Modified 
Endowment  Contracts 
Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual 
retirement  arrangements  (IRAs)  and 
other  qualified  plans.  These  taxes  are 
for  excess  contributions  to  an  IRA, 
premature  distributions  from  an  IRA 
and  other  qualified  retirement  plans, 
excess  accumulations  in  an  IRA  and 
excess  distributions  from  qualified 
retirement  plans.  The  data  is  used  to 
help  verify  that  the  correct  amoimt  of 
tax  has  been  paid 

Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000,000 
Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper: 
Recordkeeping — 2  hours.  24  minutes 
Learning  about  the  law  or  the  form — 31 
minutes 

Preparing  the  form — 1  hour,  17  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 34  minutes 
Frequency  of  Response:  On  occasion 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,780,000 
hours 

OMB  Number:  1545-0877 
Form  Number:  IRS  Form  1099-A 
Type  of  Review:  Extension 
Title:  Acquisition  or  Abandonment  of 
Secured  Property 

Description:  Form  1099-A  is  used  by 
lenders  to  report  foreclosures  and 
abandonments  of  property  that  is 
security  for  a  loan. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees 
Estimated  Number  of  Respondents: 
15,800 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 
68,000  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  93-18022  Filed  7-27-93;  8:45  am] 
BILLING  CODE  4a30-oi-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  22, 1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0415 
Form  Number:  IRS  Form  W-4P 
Type  of  Review:  Extension 
Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments 
Description:  Used  by  the  recipient  of 
pension  or  annuity  payments  to 
designate  the  number  of  withholding 
allowances  he  or  she  is  claiming,  an 
additional  amount  to  be  withheld,  or 
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to  elect  that  no  tax  be  withheld,  so 
that  the  payer  can  vdthhold  the 
proper  amount. 

Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping— 40  minutes 
Learning  aoout  the  law  or  the  form — 20 
minutm 

Preparing  the  form— 40  minutes 
Frequency  of  Resj^nse:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,000,000 
hours 

OMS  Number.  1545-1027 
Form  Number:  IRS  Form  1120-PC 
Type  of  Review:  Revision 
Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax 
Return 

Description:  Property  and  casualty 
insurance  companies  are  requii^  to 
file  an  aimual  return  of  income  and 
pay  the  tax  due.  The  data  is  used  to 
insure  that  companies  have  correctly 
reported  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,200 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 102  horns,  50  minutes 
Learning  atwut  the  law  or  the  form — 33 
hours,  29  minutes 
Preparing  the  form — 55  hours,  15 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 5  hours,  22  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  433,246  hours 
Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OM0  Revievrer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc  93-18021  Filed  7-27-93;  8:45  am] 
BIUJNQ  CODE  4S30-ei-e 


Customs  Service 

Revised  Procedure  Relating  to 
Expiration  of  Generalized  System  of 
Preferences 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  General  notice. 


SUMMARY:  The  Generalized  System  of 
Preferences  (GSP),  a  preferential  trade 
program  that  allowed  the  products  of 
many  developing  countries  to  enter  the 
U.S.  duty-fiee,  expired  on  July  4, 1993. 
On  July  1, 1993,  Customs  published  a 
document  in  the  Federal  Register  that 
both  notified  importers  that  claims  for 
duty-free  treatment  imder  the  GSP  could 
not  be  made  for  merchandise  entered  or 
withdrawn  from  a  warehouse  on  or  after 
July  5, 1993,  and  set  forth  Customs 
meidianism  to  fedlitate  refunds  if  the 
GSP  is  renewed  retroactively.  This 
document  notifies  the  public  of  a 
change  in  the  procedures  set  forth  in  the 
July  1  document  pertaining  to  persons 
filing  paperless  entry  summaries. 

DATES:  The  change  in  procedmre  is 
effective  as  of  July  13, 1993. 

FOR  FURTHER  ffff^ORMATK>N  CONTACT:  Lisa 
Crosby,  Office  of  Trade  Operations, 
202-927-0163. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1, 1993,  Customs  published  a 
document  in  the  Federal  Register  (58 
FR  35506)  notifying  importers  that  the 
Generalized  System  of  Preferences 
(GSP),  the  preferential  trade  program 
allowing  the  products  of  many 
developing  coimtries  to  enter  the  U.S. 
duty-fi^,  was  expiring  on  July  4, 1993, 
unless  extended  by  law.  The  document 
informed  the  importing  public  that 
claims  for  duty-free  treatment  under  the 
GSP  could  not  be  made  for  merchandise 
entered  or  withdrawn  firom  a  warehouse 
on  or  after  July  5, 1993,  if  the  program 
was  not  extended  before  that  date.  The 
document  also  set  forth  Customs 
mechanism  to  fedlitate  refunds,  if  the 
GSP  is  renewed  retroactively. 

As  of  today,  the  GSP  program  has 
neither  been  extended  nor  renewed 
retroactively. 

The  purpose  of  this  document  is  to 
inform  the  importing  public  of  a 
modification  to  the  procedures  set  forth 
in  the  July  1  document  relating  to  filers 
of  paperless  entry  summaries. 

Modification  to  Procedures 

In  the  July  1  notice.  Customs  stated 
that  all  filers,  other  than  those  using  the 
Automated  Broker  Interface  (ABI)  who 
file  paperless  entry  summaries,  may 
continue  to  file  using  the  Spedal 
Program  Indicator  (^1)  for  the  GSP  (the 
letter  “A”)  as  a  prefix  to  the  tariff 
number  for  all  entries  that  would  have 
qualified  for  the  GSP  if  the  GSP  were 
still  in  effect. 

Based  on  input  from  filers  and  field 
locations.  Customs  has  determined  that 
persons  using  ABI  who  file  paperless 
entry  summaries,  including  electronic 


invoice  summaries,  also  may  use  the  SPi 
"A”. 

Use  of  the  SPI  “A"  will  permit 
Customs  Automated  Commerdal 
System  (ACS)  to  perform  its  usual  edits 
on  the  information  transmitted  by  the 
filer,  thereby  ensuring  that  GSP  claims 
are  for  acceptable  country/tariff 
combinations.  Further,  the  need  for 
numerous  statistical  corrections  will  be 
eliminated. 

Refunds  and  Paperless  Entry  Summary 
Filers 

While  Customs  will  now  permit 
paperless  entry  filers  to  use  the  SPI  "A", 
Customs  reiterates  that  even  though  the 
SPI  "A”  is  used,  a  refund  will  not  be 
processed  automatically  for  these  filers 
by  Customs  if  the  GSP  is  eventually 
renewed  retroactively.  Paperless  entry 
filers  who  use  the  SPI  “A"  still  will  Im 
required  to  file  a  refund  request  if  and 
when  the  GSP  is  renewed  retroactively. 

As  stated  in  the  July  1  notice,  if  a  filer 
submits  an  entry  summary  with  both  the 
SPI  “A”  and  the  blue  cover  sheet 
explained  in  the  July  1  notice,  no 
further  action  need  be  taken  by  the  filer 
to  request  a  refund;  filing  with  the  SPI 
“A"  and  the  blue  cover  sheet  constitutes 
a  valid  claim  for  a  refund.  Because 
paperless  entry  summaries  will  not  be 
filed  with  the  blue  cover  sheet  and  will 
not  be  in  the  special  GSP  batches,  a 
refund  will  not  be  issued  unless  the 
importer  requests  a  refund  in  writing. 

InstTuctions  on  how  to  request  a 
refund  in  writing  will  be  issued  if  and 
when  the  GSP  is  renewed  retroactively. 

Customs  caimot  overemphasize  that 
any  refunds  for  duty-free  claims  under 
the  GSP  for  merchandise  entered  or 
withdrawn  frem  a  warehouse  on  or  after 
July  5, 1993  will  only  be  issued 
provided  that  the  GSP  is  renewed 
retroactively  by  Congress  in  the  same 
manner  that  tariff  preference  programs 
have  been  renewed  in  the  past. 

Dated:  July  21, 1993. 

Samuel  H.  Banks, 

Assistant  Commissioner,  Commercial 
Operations. 

(FR  Doc.  93-17990  Filed  7-27-93;  8:45  am] 
BIUJNQ  CODE  4S2(MI2-P 


Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  new  Privacy 
Act  system  of  records. 

SUMMARY:  The  Treasury  Department, 
Internal  Revenue  Service,  gives  notice  of 
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a  proposed  new  system  of  records 
entitled  Internal  Security  Management 
Information  System  (ISMIS)— Treasury/ 
IRS  60.011,  wmch  is  subject  to  the 
Privacy  Act  of  1974,  5  U.S.C.  552a. 

DATES:  Comments  must  be  received  no 
later  than  August  27, 1993.  This  new 
system  of  records  will  be  effective 
^ptember  27, 1993,  vmless  comments 
are  received  which  results  in  a  contrary 
determination. 

ADDRESSES:  Conunents  should  be  sent  to 
the  Disclosure  Officer,  Office  of  the 
Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue.  NW, 
Washington,  DC  20224.  Comments  will 
be  made  available  for  inspection  and 
copying  in  the  Freedom  of  Information 
Reading  Room  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Program  Analyst  Mary  Anderson,  or 
Staff  Inspector  Jean  Keller,  Office  of  the 
Chief  Inspector,  Internal  Security, 
Internal  Avenue  Service  (703)  235- 
0567. 

SUPPLEMENTARY  INFORMATION:  The 
development  of  the  Internal  Security 
Management  Information  System 
(ISMIS)  was  precipitated  by  the  need  for 
better  resovuce  management  and  greater 
continuity  in  case  management.  This 
system  enables  management  to 
effectively  track  investigative  cases  and 
assists  in  determining  budget  and 
staffing  requirements  within  Internal 
Seciirity  by  drawing  from  data  currently 
maintained  in  the  following  Inspection 
systems  of  records;  Assault  and  Threat 
Investigation  files — ^Treasury/IRS 
60.001,  Bribery  Investigation  Files — 
Treasury/IRS  60.002,  Conduct 
Investigation  Files — ^Treasury/IRS 
60.003,  Disclosure  Investigation  Files — 
Treasiuy/IRS  60.004,  Enrollee  Applicant 
Investigation  Files — ^Treasiuy/IRS 
60.005,  Enrollee  Charge  Investigation 
Files — ^Treasury /IRS  60.006, 
Miscellaneous  Information  Files — 
Treasury /IRS  60.007,  Security, 
Backgroimd  and  Character  Investigation 
Files — ^Treasury/IRS  60.008,  Special 
Inquiry  Investigation  Files — ^Treasury/ 
IRS  60.009,  and  Tort  Investigation 
Files — ^Treasury/IRS  60.010.  There  is  the 
possibility  that  other  databases  will  be 
added  in  future  enhancements  of  ISMIS. 

ISMIS  consolidates  the  information 
into  a  data  base  providing  more  effective 
management  of  ffitemal  Seoirity 
resources,  programs,  and  budget  and 
stafi  requirements  for  the  benefit  of  the 
Department  of  the  Treasiuy,  the 
Congress,  and  IRS  officials. 

The  system  notice,  as  proposed,  is 
published  in  its  entirety  below.  A 
proposed  rule  exempting  this  system 
from  certain  provisions  of  the  Privacy 


Act  is  to  be  published  separately  in  the 
Federal  Register. 

Treaaury/IRS  60.011 

SYSTEM  NAME: 

Internal  Security  Management 
Information  System  (ISMIS)— Treasury/ 
IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector.  National 
Office,  and  Regional  Inspection  Offices. 
(See  IRS  appendix  A  for  Addresses.) 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Current  and  former  employees  of 
the  Internal  Revenue  Service,  other 
Bureaus  and  Services  within  the 
Department  of  the  Treasury,  and  Private 
Contractors  at  IRS  Facilities;  (2) 
Taxpayers  and  non-IRS  persons  whose 
alleged  criminal  actions  may  affect  the 
integrity  of  the  Internal  Revenue 
Service;  (3)  Former  employees  and  non- 
IRS  persons  who  apply  for  enrollment  to 
practice  before  the  IRS  imder  the 
provisions  of  Circular  230;  (4)  Tax 
practitioners,  attorneys,  certified  public 
accountants  or  enrolled  persons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  ISMIS  personnel  system  records 
contain  Internal  Security  employee 
name,  office,  start  of  employment, 
series/grade,  title,  separation  date;  (2) 
ISMIS  tracking  records  contain  status 
information  on  investigations  from 
point  of  initiation  through  conclusion; 

(3)  ISMIS  timekeeping  records  contain 
assigned  cases  and  distribution  of  time; 

(4)  ISMIS  case  tracking  records  contain 
background  investigations  and  criminal/ 
administrative  cases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608, 
7801  and  7802;  Executive  Order  11222. 

purpose: 

The  purpose  of  ISMIS  is  to:  (1) 
Effectively  manage  Internal  Security 
resources  and  assess  the  effectiveness  of 
current  Internal  Security  programs  and 
to  assist  in  determining  budget  and  staff 
requirements;  (2)  Provide  the  technical 
ability  for  other  components  of  the 
Service  to  analyze  trends  in  integrity 
matters  on  an  organizational,  geographic 
and  violation  basis. 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINO  CATEGORIES  OF  USERS  MIO 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 


Federal,  State,  local,  or  foreign  agencies, 
or  other  public  authority,  responsible 
for  investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulations;  (2) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 

Disclosure  may  be  made  during  judicial 
processes;  (3)  Disclose  information  to  a 
Federal,  State,  or  local  agency,  or  other 
public  authority,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency’s,  bureau’s,  or 
authority’s  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  Disclose  information  in 
a  proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged:  (5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency’s  functions  relating  to  civil 
and  criminal  proceedings:  (7)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation:  (8) 
Disclose  information  to  a  public  or 
professional  licensing  organization 
when  such  information  indicates,  either 
by  itself  or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  professional  standards,  or 
reflects  on  the  moral,  educational,  or 
professional  qualifications  of  an 
individual  who  is  licensed  or  who  is 
seeking  to  become  licensed. 
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POUCIES  AMD  PfIACTICES  FOR  fTORMQ, 
RETRCVMQ.  ACCC8SMQ.  RETAMNO  AND 
nSPOSSM  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Paper  records  and  magnetic  media. 
RETRCVABaJTY: 

By  name  of  individual  to  whom  it 
'applies,  cross-referenced  third  parties, 
social  security  number,  or  case  number. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
Inspection  personnel  who  have  a  direct 
ne^  to  know.  Hard  copy  of  data  is 
stored  in  rooms  of  limit^  accessibility 
except  to  employees.  These  rooms  are 
locked  after  business  hours.  Access  to 
magnetic  media  is  controlled  by 
computer  passwords.  Access  to  specific 
ISMIS  records  Is  further  limited  by 
computer  security  programs  limiting 
access  to  select  personnel. 

RETEMnON  AND  DISFOSAL: 

Records  are  periodically  updated  to 
reflect  chan^  and  are  retained  and 
archived  as  long  as  deemed  necessary. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Inspector  (Internal 
Security),  Internal  Revenue  Service, 

1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  them  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures”  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  ^is  system  of 
record,  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B. 

Inquiries  should  be  addressed  to  the 
Disclosure  Officer,  Office  of  the  Chief 
Inspector.  Internal  Revenue  Service, 
Room  6116. 1:IS:1. 1111  Constitution 
Avenue,  NW.  Washington,  DC  20224. 

CONTESTMG  RECORDS  PROCEDURES: 

26  U.S.C.  78S2(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORDS  SOURCE  CATEGORIES:  ■ 

Department  of  the  Treasury  personnel 
and  records,  other  Federal  agencies. 


current  and  former  employees  of  the 
Internal  Revenue  Service,  taxpayers  and 
non-IRS  persons  whose  alleg^  cnminal 
actions  may  afiect  the  integrity  of  the 
Internal  Revenue  Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  horn  5  U.S.C. 
552a(c)(3),  (c)(4).  (d)(1).  (d)(2).  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G).  (H) 
and  (I),  (e)(5).  (e)(8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(i)(2). 

Dated;  )uly  15, 1993. 

Deborah  M.  Witchey, 

Deputy  Assistant  Secretary  (Administration). 
IFR  Doc.  93-17892  Filed  7-27-93;  8:45  am) 
BILUNQ  CODE  4S30-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Exchange  Visitor  Program;  Skills  List 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Amendment  to  delete  Spain 
from  the  Exchange  Visitor  Skills  List. 

SUMMARY:  The  Exchange  Visitor  Skills 
List  is  amended  by  deleting  the  fields  of 
specialization  for  Spain  at  the  request  of 
the  Government  of  Spain. 

DATES:  This  amendment  shall  become 
effective  July  28. 1993. 

ADDRESSES:  Comments  and  requests  for 
further  information  should  be  addressed 
to:  Mary  D.  Hitt,  Director,  Exchange 
Visitor  Program  Services,  USIA,  301 
Fourth  Street  SW.,  suite  700, 
Washington,  DC  20547,  telephone  (202) 
475-6869. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  212(e)  of  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1182(e)),  the 
Secretary  of  State  designated  on  April 
25, 1972,  a  list  of  fields  of  specialized 
knowledge  or  skill  (referred  to  as  the 
Exchange  Visitor  Skills  List)  and  those 
countries  which  clearly  required  the 
services  of  persons  engaged  in  one  or 
more  of  such  fields.  Any  alien  who  was 
a  national  or  resident  of  one  of  those 
countries  and  obtained  an  exchange 
visitor  visa  and/or  became  a  participant 
in  an  Exchange  Visitor  Program 
involving  a  designated  field  of 
specialized  knowledge  or  skill  after  the 


effective  date  of  that  notice  was  subject 
to  the  2-year  home  country  physical 
residence  requirement  of  section  202(e) 
of  the  Immigration  and  Nationality  Act 
as  provided  in  section  212(e)  and  22 
CFR  41.65(b). 

Pursuant  to  the  provisions  of 
Reorganization  Plan  No.  2  of  1977. 
.section  217  of  the  United  States 
Information  Agency  Authorization  Act 
of  August  24, 1982  (Pub.  L.  97-241)  and 
Executive  Order  Nos.  12048  (March  27, 
1978)  and  12388  (October  14, 1982)  the 
Director,  United  States  Information 
Agency,  on  June  12, 1984  further 
amended  the  1972  Exchange  Visitor 
Skills  List,  as  revised  in  1978,  to 
increase  the  designated  fields  of 
specialized  knowledge  of  skills.  The 
1984  amendment  gave  notice  of  the 
addition  of  China  and  the  deletion  of 
Cambodia.  Iran  and  Viet-Nam  from  the 
skills  list  as  well  as  the  indefinite 
suspension  of  Afghanistan.  In 
September,  1986  an  amendment 
refiected  the  deletion  of  South  Africa, 
addition  of  Iraq  and  changes  in  Group 
4  for  the  People’s  Republic  of  China.  It 
also  clarified  that  the  skills  list  for  the 
People’s  Republic  of  China  is  not 
applicable  to  exchange  visitors  from 
Taiwan.  A  February,  1987  amendment 
gave  notice  of  the  indefinite  suspension 
of  Libya  and  the  addition  of  two  fields 
to  Group  (1)  of  the  skills  list  for  the 
People’s  Republic  of  China. 
Amendments  in  March  and  April,  1987, 
contained  date  corrections.  An 
.  amendment  in  December,  1988  added 
additional  fields  to  the  skills  list  for  the 
People’s  Republic  of  China. 

This  Notice  amends  Public  Notice  No. 
356-37,  37  FR  8099,  April  25. 1972; 
Public  Notice  No.  591,  43  FR  5910, 
February  10, 1978;  Public  Notice  No.  49 
FR  24194,  June  12, 1984;  51  FR  34701, 
September  30. 1986;  52  FR  3744, 
February  5. 1987;  52  FR  8700,  March  19, 
1987;  52  FR  10437,  April  1. 1987  and  53 
FR  50619,  December  16, 1988. 

Accordingly,  the  Exchange  Visitor 
Skills  List,  is  further  amended  by 
deleting  Spain  from  said  list. 

Dated;  July  19, 1993. 

R.  Wallace  Stuart, 

Acting  General  Counsel,  United  States 
Information  Agency. 

[FR  Doc.  93-17893  Filed  7-27-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  fte  Sunshine  AcT  (Pub. 

L.  94-409)  5  U.S.C.  552b(e)(3). 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-93-211 

TIME  AND  DATE:  August  2. 1993  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street 

S.W..Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  731-TA-651  (Preliminary) 

(Silicon  Carbide  from  the  People’s 
Republic  of  China) — briefing  and  vote. 

5.  Continuation  of  discussion  of  APO  matters 

6.  Outstanding  action  jackets 

1.  EC-93-011;  Antidumping  and 
Countervailing  Duty  Laws  and  Practices 
in  South  America. 

7.  Any  items  left  over  firmn  previous  agenda 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued;  July  23, 1993. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-18164  Filed  7-26-93;  3:28  pmj 

BiLUNQ  CODE  7«a»-ae-e 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  26, 1993. 

A  closed  meeting  will  be  held  on 
Wednesday.  July  28, 1993,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  (Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinicm,  one  or 
more  of  the  exemptions  set  forth  in  5 


U.S.C.  552b(cK4).  (8),  (9){A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday.  July 
28, 1993,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  Fm  furthv 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2100. 

Dated:  July  23, 1993. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-18165  Filed  7-26-93;  3*29  p.m.) 
BIUMG  CODE  8010-<n-M 
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This  sectior.  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  TheM  correctiorw  are 
prepared  by  the  Office  of  the  Federal 
Re^er.  AgerKy  prepared  corrections  are 
issued  as  signed  doaiments  arKl  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
SCFRPart  317 
[Docket  No.  91-019F] 

RIN  05&3-AB37 

Listing  of  Minor  Ingredients  in  Other 
Than  Descending  Order  of 
Predominance 

Correction 

In  rule  document  93-16783  beginning 
on  page  38046  in  the  issue  of  Thursday, 
July  15, 1993,  make  the  following 
correction: 

1317.2  [Corrected] 

1.  On  page  38049,  in  the  first  column, 
in  §  317.2(fi(l)(vi)(B),  in  the  eighth  line, 
“qualifying”  should  read  “quantifying”. 

BILUNG  CODE  160S-01-0 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AF52 

Veterans  Education;  Disenrollment 
From  the  Post>Vietnam  Era  Veterans’ 
Educational  Assistance  Program 
Following  Election  to  Receive  Other 
Benefits 

Correction 

In  rule  document  93-16728  beginning 
on  page  38057  in  the  issue  of  Thursday, 
July  15, 1993,  make  the  following 
correction: 


121.5058  [CorrKtod] 

1.  On  page  38058,  in  the  second 
column,  in  §  21.5058(b),  in  the  fotirth 
line,  "disenrolled”  should  read 
“reenroll”. 

BHJJNG  CODE  1B06-01-0 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed,  Manchester 
Termirtal  CorpTSouthem  Stevedoring 
Co.,  Inc.  Terminal  Agreement  at  ai. 

Correction 

In  notice  document  93-16695 
beginning  on  page  38126  in  the  issue  of 
Thursday,  July  15  1993,  on  page  38127, 
in  the  first  column,  “Agreement  No.: 
224-200229-001.”  should  read 
"Agreement  No.:  224-200229-002.”. 

BHXINQ  CODE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  15 
[CGD  92-061] 

RIN2115-AE28 

Federal  Pilotage  Requirement  for 
Foreign  Trade  Vessels 

Correction 

In  proposed  rule  document  93-16082 
beginning  on  page  36914  in  the  issue  of 
Friday,  July  9, 1993,  make  the  following 
corrections: 

1.  On  page  36914,  in  the  second 
column,  under  ADDRESSES,  in  the  third 
line,  “(G-LFA/3406)”  should  read  “(G- 
LRA/3406)”. 

2.  On  page  36915,  in  the  first  column, 
in  the  first  paragraph,  in  the  eighth  line, 
“terminal”  should  read  “terminals”. 

3.  On  page  36916,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fifth 
line,  “a  departing”  should  read  “or 
departing”. 

•PART  1&-[CORRECTED] 

4.  On  page  36917,  in  the  second 
column,  in  amendatory  instruction  2.,  in 
the  second  line,  “315.1040,”  should 
read  “§  15.1040,”. 


115.1010  [CorrsctBd] 

5.  On  page  36917,  in  the  third 
column,  in  §  15.1010(g),  in  the  ninth 
line,  "36*38'18*”  should  read 
“36*48'18''”. 

BILUNO  CODE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Parts  218  and  229 

[Docket  No.  IJ-7;  NoUce  5] 

RIN  2130-AA53 
Event  Recorders 

Correction 

In  rule  document  93-15966  beginning 
on  page  36605  in  the  issue  of  Thursday, 
July  8, 1993,  make  the  following 
correction: 

On  page  36605,  in  the  1st  column, 
under  the  heading  DATES,  in  the  11th 
and  12th  lines,  “January  16, 1995.” 
should  read  “May  5, 1995.”. 

BaUNG  CODE  1506-01-0 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Incorporation  of  General  Industry 
Safety  and  Health  Standards 
Applicable  to  Construction  Work 

Correction 

In  rule  document  93-15063  beginning 
on  page  35076  in  the  issue  of 
W^nesday,  June  30, 1993,  on  page 
35285,  in  “Appendix  D  to  §  1926.1147,” 
in  the  first  column  remove  “Insert  illus. 
44”  and  add  the  following  equation: 

3(.0277)^  4-3(.0452)^  -f  3(.0333)^ 
3  +  3  +  3 

BHJJNG  CODE  1506-41-0 


Wednesday 
July  28,  1993 


Part  li 
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Federal  Credit  Union  Field  of  Membership 
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Interpretive  Ruling  and  Policy  Statement 
(“IRPS”) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Federal  Credit  Union  Fieid  of 
Membership  and  Chartering  Poiicy 

AGENCY:  National  Credit  Union 
Administration  (“NCUA”). 

ACTION:  Proposed  interpretive  ruling  and 
policy  statement.  (“IRPS”). 

SUMMARY:  Significant  changes  have 
occurred  since  NCUA’s  comprehensive 
restatement  of  chartering  and  field  of 
membership  policy — Interpretive  Ruling 
and  Policy  Statement  (“IRPS”)  89-1 — 
became  effective.  Many  corporate  and 
governmental  imits  served  by  credit 
imions  have  begun  restructuring 
dramatically,  leaving  associated  credit 
unions  scurrying  to  keep  their  fields  of 
membership  up-to-date.  Technology  has 
expanded  the  geographic  range  within 
which  many  credit  unions  can 
effectively  serve  their  members  at  the 
same  time  that  much  of  the  public  have 
begun  to  accept  and  even  demand  the 
convenient  service  that  the  new 
technology  offers.  Those  seeking  to 
provide  credit  union  service  to  low- 
income  commimities  have  shown  they 
need  more  flexibility  in  the  chartering 
and  field  of  membership  expansion 
process  if  these  credit  unions  are  to  be 
effective  in  helping  persons  of  small 
means  obtain  a  source  of  credit  in  which 
they  have  a  real  voice. 

In  recognition  of  these  changes,  the 
NCUA  Board  directed  a  review  of  IRPS 
89-1  to  determine  what  updating  might 
be  needed  in  these  and  other  areas.  That 
review  produced  a  number  of 
recommended  changes — some 
substantial,  others  technical;  some  in 
the  form  of  specific  proposals,  others  in 
the  form  of  subjects  for  discussion  by 
the  credit  union  commiinity.  The 
following  proposal,  which  would 
amend  and  replace  IRPS  89-1,  sets  forth 
the  proposed  changes.  The  subjects  for 
discussion  are  set  forth  at  the  end  of  the 
Supplemental  Information  section  of 
this  Preamble;  changes  along  the  lines 
suggested  there  may  be  incorporated 
into  the  final  IRPS. 

DATE:  Comments  must  be  received  by 
October  26, 1993. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary,  NCUA  Board. 
Comments  mailed  prior  to  September  1, 
1993  are  to  be  sent  to  1776  G  Street, 
NW.,  Washington,  DC  20456;  comments 
mailed  after  that  date  are  to  be  sent  to 
1775  Duke  Street,  Alexandria,  Virginia 
22314. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Allen  Carver,  Regional  Director,  Region 


m  (Atlanta),  7000  Central  Parkway, 

Suite  1600,  Atlanta,  GA  30328,  or 
telephone  (404)  396-4042. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  IRPS 

The  changes  included  in  the  proposed 
IRPS  are  designed: 

•  To  facilitate  corporate  and  military 
unit  restructurings 

•  To  clarify  NCUA  policy  on  the 
“operational  area”  requirement  for 
select  group  expansions 

•  To  update  the  low  income  and 
community  development  credit  \mion 
policies,  and  to  accelerate  reaching  final 
decision  on  a  charter  application 

•  To  make  minor  or  technical  changes 
to  modify  or  clarify  NCUA  policy. 

Corporate  and  Military  Restructurings 

The  radical  restructurings  taking 
place  in  many  organizations  served  by 
credit  unions  have  forced  credit  union 
officials  to  adapt  quickly  to  significant 
changes  to  their  fields  of  membership. 
Sponsoring  organizations  previously 
organized  on  geographic  or  military 
service  lines,  for  example,  are 
reorganizing  more  strictly  on  functional 
lines.  With  increasing  fi-equency,  entire 
business  lines  are  being  bought  and 
sold.  Military  bases  and  industrial 
plants  are  closing,  leaving  credit  unions 
effectively  without  a  field  of 
membership.  Former  employer- 
employee  relationships  are  being 
converted  to  stafi  leasing  arrangements. 
Much  of  IRPS  89-1,  particularly  with 
respect  to  adding  new  groups  as  part  of 
either  a  primary  sponsor  or  select  group 
expansion,  remains  valid  for 
restructuring  situations.  However,  there 
appears  to  be  need  for  some  additional 
guidance  and  for  some  modification  of 
existing  policy. 

The  NCUA  Board  proposes: 

•  To  help  federal  credit  unions 
endangered  by  base  or  plant  closings  or 
similar  shocks  by  liberalizing  somewhat 
the  agency's  general  policy  against 
allowing  a  commimity  federal  credit 
union  to  include  in  its  field  of 
membership  select  groups  outside  the 
community  boundaries  but  within  the 
credit  union’s  operational  area.  The 
proposed  liberalization  would  be 
limited.  It  would  be  applicable  only  to 
an  occupational,  associational,  or 
multiple-group  federal  credit  imion 
converting  to  a  community  charter  as  a 
result  of  a  military  base  or  plant  closing, 
or  significant  cutbacks  or  downsizing.  It 
would  only  allow  the  converting  federal 
credit  union  to  maintain  service  to  the 
select  groups  in  its  field  of  membership 
prior  to  conversion  and,  for  only  so  long 
as  needed  to  ensure  the  credit  union’s 


continued  viability,  to  add  other  select 
groups  within  the  credit  union’s 
operational  area  after  the  conversion. 
Moreover,  to  ensure  that  this  liberalized 
policy  would  be  evenly  and  properly 
applied,  a  special  administrative 
approval  procediure  would  be  put  into 
place. 

•  To  clarify  NCUA  policy  on  staff 
leasing  arrangements.  Where  the 
requirements  of  existing  policy  are  met, 
the  employees  leased  to  a  firm  listed  in 
a  federal  credit  union’s  field  of 
membership  may  be  added  as  a  common 
bond  expansion.  Where  those 
requirements  are  not  met,  the  elements 
of  a  select  group  expansion  to  serve 
employees  of  the  leasing  company  must 
be  met.  The  proposal  attempts  to 
provide  improved  guidance  in  both 
these  areas. 

•  To  clarify  NCUA  policy  on  mergers, 
spin-offs  and  purchase  and 
assumptions.  Particularly  in  the  context 
of  base  closings  and  plant  shutdowns, 
there  has  been  confusion  in  the  credit 
union  community  in  these  areas. 

•  To  clarify  NCUA  policy  on  the 
removal  of  groups  fixjm  a  federal  credit 
union’s  field  of  membership.  Recently, 
a  number  of  credit  unions  have  foimd 
that  some  of  the  groups  in  their  fields 
of  membership  have  ceased  to  exist.  The 
proposal  seeks  to  describe  the  credit 
imions’  obligations  in  such  situations. 

Other  suggestions  for  improvement  in 
these  areas  are  invited. 

Select  Group  Expansions — the 
“Operational  Area"  Requirement 

NCUA  has  traditionally  focused 
multiple  group  field  of  membership 
additions  around  the  “operational  area” 
of  a  home  or  branch  office.  This  policy 
was  designed  to  ensure  a  satisfactory 
level  of  commitment  and  of  service  to 
the  groups  included  in  the  field  of 
membership,  while  also  minimizing 
instances  of  overlap  and  deterring 
territorial  stakeouts  by  overly  aggressive 
credit  unions.  Notwithstanding  some 
additional  fixed  asset  cost  and  the  fact 
that  there  have  been  some  areas — 
primarily  in  rural  parts  of  the  country — 
into  which  federal  credit  unions  were 
prevented  from  expanding,  this  policy 
has  served  the  credit  union  community 
well. 

Improved  communication  links  that 
have  been  made  available  over  the  last 
few  years  and  that  likely  will  continue 
to  be  developed  at  an  exponential  rate 
require  a  rethinking  of  the  necessity  of 
strict  adherence  to  past  policy.  Payroll 
deduction  through  electronic  funds 
transfer  and  ATM  networks,  long 
available,  are  becoming  generally 
accepted  by  the  public.  Fax  and  data 
transmission  improvements  now  enable 
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many  credit  unions  to  carry  out  even  the 
lending  function  quickly  and  efficiently 
despite  many  miles’  separation  firom  the 
member. 

At  the  same  time,  credit  unions, 
attempting  to  provide  better  low-cost 
service  for  their  members,  have  been 
experimenting  with  variations  on  the 
traditional  brick  and  mortar  branch, 
owned  and  operated  by  a  single 
institution.  “Shared  facilities”  or 
“shared  service  centers” — brick  and 
mortar  operations  owned  by  a  group  of 
credit  unions  through  a  credit  union 
service  organization  and  operated  by  a 
shared  staffi— are  springing  up  around 
the  country. 

These  developments  suggest  an 
updating  of  NCUA’s  “operational  area” 
requirement  may  be  appropriate.  These 
changes  are  being  proposed: 

•  A  clarihcation  that  the  “standard” 
operational  area  will  be  considered  an 
area  within  a  25  mile  radius  of  a  home 
or  branch  office,  but  that  this  standard 
may  be  extended  for  rural  areas. 

•  Added  guidance  on  what 
constitutes  a  “home”  or  “branch”  office. 
Though  the  proposal  maintains  much  of 
the  flexibility  in  existing  IRPS  89-1  for 
evaluating  individual  facilities,  “shared 
facilities”  or  “shared  service  centers” 
are  specifically  excluded  from 
consideration  as  either  a  “home”  or  a 
“branch”  office  for  purposes  of  meeting 
NCUA’s  operational  area  requirement, 
except  in  vmusual  circumstances— e.g., 
where  a  credit  imion  is  converting  an 
existing  home  or  branch  office  to  a 
“shared  facility.” 

•  For  state-(martered  credit  imions 
converting  to  federal  credit  imions. 
recognition  that  an  established  history 
of  being  able  to  serve  multiple  groups 
outside  of  the  operational  area  of  a 
“home”  or  “branch”  office  can  justify 
permitting  continued  service  to  the 
groups  without  regard  to  the  operational 
area  requirement  normally  applicable  to 
new  federal  multiple  group  barters. 
Future  select  group  expansions  would 
have  to  conform  to  all  NCUA 
requirements  applicable  at  the  time, 
including  the  operational  area 
limitation. 

Low  Income  Credit  Unions 

Congress  and  the  NCUA  Board  have 
long  recognized  that  special  efforts  must 
be  made  for  those  who  are  attempting  to 
use  the  credit  union  philosophy  to  help 
with  the  savings  and  credit  needs  of 
persons  of  truly  small  means.  The 
proposal  makes  clear  that  the  NCUA 
Board  is  committed  to  aid  these  efforts, 
and  that  NCUA  will  consider  chartering 
and  field  of  membership  requests 
subject  only  to  section  109  of  the 
Federal  Credit  Union  Act  and  safety  and 


soundness  requirements,  to  ensure  that 
quality  credit  union  service  can  be  made 
available  to  those  of  limited  means. 

As  part  of  this  commitment,  the 
proposal  seeks  to  improve  the  process 
for  evaluating  new  charters,  the  bulk  of 
which  are  now  for  low-income  credit 
unions.  The  proposed  changes  are 
designed  to  eliminate  unnecessary 
burdens  on  the  applicants  and  to  speed 
up  the  decision  process. 

On  a  more  tecmiical  level,  the 
proposal  updates  the  discussion  in  IRPS 
89-1  to  reflect  the  regulatory  changes 
which  have  taken  place  in  this  area 
since  the  statement  was  issued. 

Technical  Updates  and  Clarifications 

There  are  a  number  of  relatively 
minor  updates  and  clarifications  in  the 
proposal: 

•  Clarification  that  employees  of 
different  school  systems  and  different 
governmental  units  do  not  have  the 
same  primary  sponsor.  Therefore,  the 
addition  of  the  employees  of  a  particular 
school  district  by  a  federal  credr  union 
serving  employees  of  an  adjoining 
school  district  must  be  done  under  the 
select  group  addition  procedures. 

•  Clarification  that  a  federal  credit 
union  seeking  to  include  an  association 
in  its  field  of  membership  may  only 
include  natural  persons  who  pay  dues 
and  have  voting  rights  or  hold  office  in 
the  association. 

•  Clarification  that  a  federal  credit 
imion’s  field  of  membership  must  be 
updated  and  approved  by  NCUA  when 
an  association  changes  its  bylaws  to 
modify  the  scope  of  those  eligible  for 
membership. 

•  Modification  of  the  existing  IRPS 
89-1  to  facilitate  inclusion  of  employees 
at  office  parks,  industrial  parks, 
shopping  centers,  and  similar 
establishments.  Experience  suggests  that 
the  best  reference  point  for  requesting 
credit  union  service  in  these  instances 
is  not  the  individual  employers  but  the 
leasing  agent,  who  is  on-site,  is  most 
likely  to  provide  support,  and  has  the 
most  at  stake  in  establishing  a  credit 
union  presence  in  the  facility.  The 
proposal  would  modify  existing  policy 
to  permit  expansion  to  include  all 
employees  of  such  an  establishment 
upon  request  from  the  leasing  agent  or 
similar  authoritative  figure.  No  overlap 
protection  would  be  given  to  the 
expanding  credit  union  and 
exclusionary  clauses  would  be  used  to 
prevent  injury  to  other  credit  unions 
serving  a  portion  of  these  employees. 

•  Additional  guidance  on  the  safety 
and  soundness  concerns  NCUA  has 
with  a  credit  union’s  using  outside 
parties — insurance  agents  and  car 
dealers,  for  example— to  recommend 


select  group  expansions.  The  guidance, 
included  as  an  appendix,  is  an  update 
of  a  white  paper  which  has  been  widely 
distributed  to  credit  unions  in  the  past. 

•  Clarification  that  NCUA  may 
exclude  from  overlap  protection  state 
credit  unions’  with  a  field  of 
membership  so  broadly  defined  as  to 
include  virtually  everyone  in  a  wide 
area. 

•  Clarification  that  NCUA  must 
approve  all  prospective  officials  and 
management  personnel  of  a  newly 
chartered  federal  credit  union  during 
the  first  two  years. 

•  Clarification  of  appeal  rights  for 
new  charter  applicants  and  for  those 
federal  credit  unions  denied  a  request 
for  a  field  of  membership  expansion, 
merger,  or  spin-off. 

•  Clarification  and  amplification  of 
the  process  for  requesting  additions  to  a 
federal  credit  union’s  field  of 
membership. 

•  Inclusion  of  language  to  minimize 
potential  conflicts  of  interest  when 
adding  certain  professional 
organizations  to  the  field  of  membership 
of  a  federal  credit  union. 

Additional  Subjects  on  Which  Comment 
Is  Requested 

There  are  a  number  of  additional 
possible  changes  or  clarifications  which 
are  not  included  in  the  proposed  IRPS 
but  for  which  comment  is  requested. 

Special  Procedures  for  Permitting  Select 
Group  Expansion  "in  the  Public 
Interest" 

There  has  been  considerable  interest 
in  establishing  a  middle  ground 
between  common  bond  and  select  group 
expansions  to  help  credit  unions  serve 
groups  without  quality  credit  union 
service  available.  The  Board  requests 
comment  on  a  limited  “public  interest” 
procedure  by  which  NCUA  might 
approve  a  federal  credit  union 
expansion  to  include  a  group  outside 
the  credit  union’s  primary  sponsor 
group  and  outside  the  operational  area 
of  a  home  or  branch  office,  if  such 
action  is  in  the  interest  of  making 
quality  credit  imion  service  available  to 
all  eligible  groups  who  wish  to  have  it, 
and  if  doing  so  will  not  have  a 
significant  adverse  effect  on  the  safe  and 
sound  operation  of  credit  unions.  The 
federal  credit  union  seeking  expansion 
would  have  to  provide: 

•  A  list  of  all  federal  and  state  credit 
unions  within  a  25  mile  radius  of  the 
group’s  location. 

•  A  summary  of  the  views  of  each 
credit  union  with  a  home  or  branch 
office  within  the  25  mile  radius  as  to 
whether  each  has  agreed  to  inclusion  of 
the  group  in  the  applying  credit  union’s 
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ftald  of  menbersbip.  and.  if  the  credit 
union  has  refusod,  reasons  for  the 
rahisaL 

•  Copies  of  letters  from  each 
consenting  credit  union  confinning 
agreeneots  with  the  applying  credit 
union's  request. 

•  Either  copies  of  letters  from  each 
credit  union  opposing  the  applying 
credit  union's  request  or  a  summary  of 
the  unsuGoessfiil  efrofts  made  to  obtain 
such  a  latter. 

•  A  statement,  if  necessary,  of  the 
rtrasons  for  granting  the  inclusion  of  the 
group  in  the  applying  credit  union's 
held  of  membership  notwithstanding 
the  obiection  of  one  or  more  credit 
unions  with  service  in  the  area. 

•  A  justification  for  inclusion  of  the 
group  in  the  applying  credit  union’s 
field  of  membership.  Included  in  the 
justification  should  be  such  matters  as 
the  relationship,  if  any,  between  the 
applying  credit  union's  primary  sponsor 
and  the  group;  the  service  to  be 
provided  to  the  ^up  and  how  that 
service  is  to  he  provided:  the  fact  that 
the  group  is  aware  of  and  accepts  the 
kind  of  service  to  be  provided, 
supported  by  a  letter  from  an 
responsible  official  of  the  group;  and  the 
effect  inclusion  of  the  group  will  have 
on  the  applying  credit  union. 

"File  and  Senv"  Procedure 

One  of  the  difficulties  federal  credit 
unions  have  had  in  reaching  out  to 
select  groups  has  been  the  delay 
required  between  when  the  group 
requests  service  and  w'hen  NCUA 
approves  the  expansion  and  the  credit 
union  can  begin  providing  the  service. 
The  Board  is  therefore  requesting 
comments  on  a  Tile  and  Serve"  select 
group  expansion  procedure.  It  is 
envisioned  that  the  procedure  would 
permit  CAMEL  code  1  and  2  federal 
credit  unions  to  approach  new  groups 
for  credit  union  membership  to  sign  up 
new  members  and  to  begin  providing 
service  priw  to  fonnal  NCUA  approval 
of  the  expansion.  Such  groups  to  be 
added  cmdd  have  not  more  than  50 
potential  members  and  must  clearly  be 
within  the  operatkmal  area  of  the  credit 
union’s  home  or  a  branch  office.  The 
credit  union  would  be  required  to 
submit  documentation  to  the 
appropriate  regional  director,  similar  to 
existing  policy,  within  a  specified  time 
after  service  has  begun.  NCUA  would 
then  formally  act  to  add  the  new  select 
group  to  the  credit  union's  field  of 
membership.  The  procedure  would 
permit  credit  unions  to  begin  providing 
quality  services  much  more  quickly  end 
efficiently.  The  Board  invites  comments 
on  the  appropriateness  of  such  policy 


and  suggested  procedures  for  dealing 
with  these  expansions. 

Policy  To  Help  Foster  Service  to  Low- 
Income  Communities 

The  Board  has  considered  two 
additional  means  for  helping  to  enable 
federal  credit  unioiu  to  serve  hw- 
income  communities; 

•  To  permit  credit  union  chartering 
and  field  of  membership  expansion 
based  on  associational  groups  formed 
for  the  sole  purpose  of  making  credit 
union  service  available  to  low-income 
persons,  mucdi  as  is  now  permitted  for 
existing  credit  unions  seeking  to  extend 
service  to  senior  citizens. 

•  To  permit  occupational, 
associational,  and  multiple  ^oup 
federal  credit  unions  to  add  to  their 
fields  of  membership  communities 
satisfying  the  "low  income  credit 
union”  definition  of  §  701.32  of  NCUA's 
rules  and  regulations. 

The  Board  seeks  comment  on  both  of 
these  approaches. 

Pendipg  Litigation 

Currently,  there  are  several  lawsuits 
pending  brought  by  banks  challeitging 
NCUA’s  interpretation  of  ounmon  bond 
requirements,  particularly  (^rtain 
NCUA  decisions  with  respect  to  the 
statutory  limit  on  community  charters 
and  the  permissibility  of  multiple  group 
charters.  These  proposed  changes  in 
chartering  policy  are  not  being  made  in 
respiHise  to  or  bikause  of  these  lawsuits. 
Since  the  proposed  changes  are 
basically  a  clarification  of  existing 
policies  and  practices,  they  will  imve  no 
effect  on  the  lawsuits.  Moreover,  NCUA 
believes  its  interpretaticms  of  secticm 
109  of  the  Federal  Credit  Union  Act  are 
proper  and  will  be  upheld  by  the  courts. 

Regulatoiy  Procedures 
Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  ^  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  num^r  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  Tlie  changes 
to  NCUA  policy  resulting  from  adoption 
of  this  proposed  IRPS  would  not  have 
a  significant  economic  impact  on  a 
sul^antial  number  of  small  credit 
unions;  and  resulting  changes  would 
clarify  existing  policy  rather  than  create 
new  restrictions.  Acccndingly,  the  Board 
determines  and  certifies  that  this 
propos^  rale  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  oedit 
unions  and  that  a  Regulatory  Flendbility 
Act  analysis  is  not  required. 


Paperwork  Reduction  Act 

The  informatioD  collection 
requirements  contained  in  the  proposed 
IRPS  will  be  submitted  to  OMB  for 
review  under  the  Paperwoik  Reduction 
Act.  Written  comments  and 
rocommendaticms  regarding  the 
collection  requirements  should  be 
forwarded  directly  to  the  OMB  Desk 
Officer  indicated  below  at  the  following 
address;  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3206,  Washington,  DC  20503; 
Attn.;  Gary  Waxraan. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  efiiact  of  its 
actions  on  state  interests.  The  proposed 
regulation  applies  only  to  federal  credit 
unions  and,  therefore,  will  not  affect 
state  interests. 

List  of  subjects  in  12  CFR  part  701 

Chartering,  Conversions.  Oedit 
union.  Field  of  membership.  Field  of 
membership  addition.  Mergers. 

By  the  National  Credit  Union 
Administration  on  foly  IS,  1993. 

Becky  Baker, 

Secretary,  NCUA  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  QK  part  701,  supersede  IRPS 
89-1,  and  add  IRPS  XX-X  as  follows: 

PART  701-ORGANiZATK>N  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U,S.C.  1755, 1756, 1757, 
1759, 1761a.  1761b,  1766. 1767. 1762, 1764, 
1787. 1789.  and  1796. 

2.  Section  701.1  is  revised  as  follows: 

§  701 .1  Federal  credit  union  charterirtg, 
field  of  membership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
practice  and  procedure  concerning 
chartering,  field  of  membership 
modifications,  and  conversions  are  set 
forth  in  Interpretive  Ruling  and  Policy 
Statement  XX-X — Chartering  and  Field 
of  Membership  Policy  XX-X  (IRPS  XX- 
X).  The  IRPS  is  incorporated  into  this 
regulation. 

3.  IRPS  69-1  is  superseded  by  the 
following  IRPS  XX-X. 

Note:  The  following  ruling  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Chapter  1 — Federal  Credit  Union 
Chartering 

Goals  of  NCUA  (Mattering  policy 

NCUA’s  diaitering  poHdes  are 
directed  toward  achieving  three  goals: 
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•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act  concerning 
granting  federal  charters. 

•  To  promote  credit  union  safety  and 
soundness. 

•  To  make  quality  credit  union 
service  available  to  all  eligible  groups 
who  wish  to  have  it. 

Who  May  Apply  for  a  Federal  Credit 
Union  Charter 

NCUA  may  grant  a  charter  to  any 
group  where  it  finds: 

•  The  group  possesses  a  recognizable 
and  ^propriate  common  bond; 

•  Ine  subscribefis  are  of  good 
character  and  are  fit  to  represent  the 
group;  and 

•  Establishment  of  the  credit  union  is 
economically  advisable — i.e..  it  will  be 
a  viable  institution  and  its  chartering 
will  not  materially  affect  the  interests  of 
other  credit  imions  or  the  credit  union 
system. 

Generally,  these  are  the  only  criteria 
NCUA  will  look  to.  In  imusual 
circumstances,  however,  NCUA  may 
consider  other  factors,  such  as  other 
federal  law  or  public  policy,  in  deciding 
if  a  charter  should  be  approved. 

Common  Bond 

Congress  has  recognized  three  types 
of  federal  credit  union  common  bonds — 
occupational,  associational,  and 
community.  A  federal  credit  union  may 
also  consist  of  a  combination  of 
occupational  and  associational  groups. 
For  example,  NCUA  may  charter  a 
federal  credit  imion  consisting  of 
employees  of  a  local  school  district  and 
members  of  a  church  group. 

The  Federal  Credit  Union  Act  and 
NCUA  recognize  that  individual  groups 
have  their  own  common  bond.  All  of  the 
groups  belonging  to  one  p>articular 
credit  union  (i.e.,  listed  in  section  5  of 
the  credit  union’s  charter)  make  up  the 
credit  union’s  field  of  membership.  If 
the  charter  is  granted,  the  federal  credit 
union  will  only  be  able  to  grant  loans 
and  provide  services  within  the  groups 
defined  in  the  charter. 

If  the  federal  credit  luiion  later  wishes 
to  add  ptersons  to  its  field  of 
membership,  it  must  submit  a  charter 
amendment  request  to  NCUA  in 
accordance  with  the  procedures  set 
forth  in  Chapter  2. 

•  Occupational  Common  Bond 

NCUA  has  limited  this  common  bond 
to  employment  by  the  same  enterprise. 
Persons  sharing  this  common  bond  may 
be  geographically  disp>ersed. 

A  proposed  federal  credit  union 
whose  primary  sponsor  is  a  particular 
corporation  may  include  the  employees 
of  that  corporation  who  work  at  another 


location,  employees  of  the  corporation 
who  are  paid  fitim  or  are  supervised 
from  the  headquarters  location,  such  as 
sales  persons  or  sales  agents  who  work 
at  a  number  of  locations,  employees  of 
a  division  or  majority-owned  subsidiary 
of  the  parent  corporation  regardless  of 
location,  and  employees  of  a  related 
company  (such  as  persons  working 
regularly  for  an  enterprise  under 
contract  and  possessing  a  strong 
dependency  relationship  with  &e 
spensoring  enterprise).  Each  group  to  be 
served  (e.g.,  majority-owned 
subsidiaries,  and  contractors)  must  be 
separately  listed. 

All  occupational  common  bonds  will 
include  a  geographic  definition:  e.g., 
"employees,  officials,  and  piersons  who 
work  regularly  under  contract  in  Miami, 
Florida  for  ABC  Corpioration  or  any  of 
those  majority-owned  subsidiaries. 

*  *  *’’ Other  acceptable  geographic 
definitions  are:  "employees  of  *  *  * 
who  are  paid  from  *  *  *’’  or 
"employees  of  *  *  *  who  are 
supervised  from  *  *  *’’.  Tothe 
maximum  extent  possible,  setting 
geographic  definitions  by  changeable 
corporate  or  division  boundary — e.g., 
“employees  of  Federal  Reserve  District 
6” — is  to  be  avoided. 

The  employer  may  also  be  included  in 
this  common  bond — e.g.,  "ABC 
Corporation  and  its  subsidiaries.’’  The 
employer  group  will  be  defined  in  the 
last  clause  describing  the  group. 

*  Sample  Fields  of  Membership 

Some  examples  of  occupational  group 
definitions  are: 

•  “Employees  of  the  Scott 
Manufacturing  Company  who  work  in 
Chester,  Pennsylvania.  *  *  *”  (common 
bond — same  employer) 

•  "Employees  and  elected  and 
appointed  officials  of  municipal 
government  in  Parma,  Ohio.  *  *  *” 
(common  bond — same  empl^er) 

•  "Employees  of  Johnson  Soap 
Company  and  its  majority-owned 
subsidiary,  Johnson  Toothpaste 
Company,  who  work  in  Augusta  and 
Portland,  Maine.  •  *  *’’ (common 
bond — parent  and  majority-owned 
subsidiary  company) 

•  "Personnel  of  fleet  units  of  the  U.S. 
Navy  home  ported  at  Mayport,  Florida. 

*  *  *’’ (common  bond — same  employer 
(U.S.  Navy)) 

•  "Department  of  Defense  civilian 
and  U.S.  Army  personnel  who  work  or 
are  stationed  at,  or  are  attached  or 
assigned  to  Fort  Belvoir,  Virginia,  or 
those  who  are  retired  from,  or  their 
dependents  or  dependent  siuvivors  who 
are  eligible  by  law  or  regulations  to 
receive  and  are  receiving  benefits  or 
services  from,  that  military  installation. 


*  *  *’’ (common  bond — same 
empWer) 

•  "Employees  of  those  contractors 
who  work  regularly  at  U.S.  Naval 
Shipyard  in  Bremerton,  Washington. 

*  •  *’’ (common  bond — employees  of 
contractors) 

•  "Employees,  doctors,  medical  staff, 
technicians,  medical  and  nursing 
students  who  work  at  Boston  M^ical 
Center  at  the  locations  stated:.  *  *  *’’ 
(common  bond — same  employer) 

•  "Employees  and  teachers  who  work 
for  the  S^ool  District  Number  3  in 
Austin,  Texas.  *  *  *’’ (common  bond- 
same  employer) 

Some  examples  of  insufficiently 
defined  occupational  groups  are: 

•  "Employees  of  engineering  firms  in 
Seattle,  Washington."  (No  common 
employer;  names  of  firms  must  be 
stated;  however,  may  be  the  basis  for  a 
multiple  group.) 

•  “Persons  employed  or  working  in 
Chicago,  Illinois."  (No  common 
employer;  names  of  firms  must  be 
stated.) 

•  "Persons  working  in  the 
entertainment  industry  in  California.” 
(No  common  employer;  names  of  firms 
must  be  stated.) 

•  "Persons  employed  by  the  Atlanta, 
Georgia  and  the  Jacksonville,  Florida 
Boards  of  Education.  *  *  *’’(No 
common  employer;  not  same 
operational  area.) 

*  Associational  Common  Bonds 

NCUA  limits  this  common  bond  to 

groups  consisting  primarily  of 
individuals  (natural  persons)  who 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests. 

Qualifying  associational  groups  must 
hold  meetings  open  to  all  natural  person 
members  at  least  once  a  year,  must 
sponsor  other  activities  which  clearly 
demonstrate  that  the  members  of  the 
group  meet  and  interact  fi^uently  to 
accomplish  the  objectives  of  the 
association,  and  must  have  an 
authoritative  definition  of  who  is 
eligible  for  membership — usually,  this 
will  be  the  association’s  charter  and 
bylaws. 

The  clarity  of  the  associational 
group’s  definition  and  compactness  of 
its  membership  will  be  important 
criteria  in  reviewing  the  application. 
NCUA  policy  is  to  organize 
associational  charters  at  the  lowest 
organizational  level  which  is 
economically  feasible. 

Associations  formed  primarily  to 
obtain  a  credit  union  charter  do  not 
have  a  sufficient  associational  common 
bond;  nor  do  associations  based  on  a 
client-customer  relationship — an 
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•  Community  Service  Area 

The  service  area  of  a  commtmity 
federal  credit  union  is  the  area  defined 
in  its  charter,  usually  with  north,  east, 
south,  and  west  boundaries. 

•  Multiple  group  charters 

NCUA  may  charter  a  federal  credit 
union  to  serve  a  combination  of  distinct, 
definable  occupational  and/or 
associational  groups.  However,  NCUA 
will  not  charter  as  a  single  federal  credit 
union  multiple  groups  which  include  a 
group  with  a  community  common  bond. 

Persons  with  differant  employers  but 
who  work  in  the  same  or  a  similar 
occupation  will  not  be  considered  as 
having  a  single  common  bond.  For 
example,  employees  of  two  indeptendent 
school  distii^  will  not  be  considered 
as  having  a  single  common  bond. 
However,  these  disparate  groups, 
identified  and  listed  separately,  may 
serve  as  the  basis  of  a  multiple  group 
field  of  membership. 

In  addition  to  general  chartering 
requirements,  these  special 
requireaoents  pertaining  to  multiple 
group  applications  must  be  satisfied 
before  NCUA  will  mant  such  a  charter: 

•  Each  group  to  m  included  in  the 
proposed  field  of  membership  of  the 
federal  credit  union  must  have  its  own 
occupational  or  association^  common 
bond. 

•  Except  for  employee  groups  in  the 
same  industrial  pa^  shopping  center  or 
similar  facility,  each  group  must 
individually  request  inclusion  in  the 
proposed  federal  credit  union’s  diarter. 

•  The  proposed  credit  union  must 
possess  tiM  financial  resources  and 
management  capability  to  provide 
quality  credit  union  service  to  each 
group.  Evidence  of  this  capacity  must  be 
included  in  the  business  plan. 

•  Eadi  group  must  be  within  the 
"operational  area"  of  the  home  or 
branch  ofBoe  of  the  proposed  federal 
credit  union.  Tlie  "operational  area"  of 
a  credit  union  is  an  area  surrounding 
the  credit  union’s  home  and  each 
branch  office  that,  as  determined  by 
NCUA  in  its  cfiscxeticm,  can  reasonably 
be  served  that  office.  Normally. 
NCUA  will  consider  the  area  wimin  a 
25  mile  radius  of  the  home  or  branch 
office  as  the  operational  area.  With  rural 
populations,  however,  the  area  the 
cr^it  unicm  can  reasonably  serve  may 
be  somewhat  broader. 

>  Whether  a  credit  union  facility 
qualifies  as  a  "home*’  or  "branch"  office 
will  depend  on  the  circumstances  of 
each  particular  case.  On  the  one  hand, 
a  facility  which  is  directly  and  solely 
owned  by.  leased  by,  or  donated  to  a 
credlt^union,  and  hiu  a  credit  union 


employee  regularly  cm  site  who  accepits 
payment  on  shares  and  disburses  loans, 
is  clearly  a  hmne  or  branch  office.  On 
the  other  hand,  an  ATM  or  similar  c:arii 
disburang  machine  is  not 

Between  these  two  extremes  are  a  host 
of  arrangements — B.g.,  shared 
ownership,  full  service  facilities; 
individually  owned  facilities  with 
shared  staff;  and  fatalities  owned 
through  a  CUSO  individually  or  Jointly 
with  other  credit  unions  or  other 
financial  institutions  (sometimes  called 
"shared  facilities"  or  "shared  service 
centws").  Recognition  of  each  of  these 
intermediate  cases  as  a  home  or  branch 
office  will  take  into  account  ell  relevant 
circumstances,  including: 

•  The  demonstrated  commitment  on 
the  part  of  the  oedit  union  to  serve  the 
group  in  that  area  for  the  long  term. 

•  The  likelihood  that  the  group  will 
perceive  that  commitment. 

•  The  adequacy  of  the  facility  and 
staff  in  relation  to  the  needs  of  the  group 
to  be  served. 

•  The  desires  of  the  group. 

•  The  availability  of  other  credit 
union  service. 

“Shared  service  centers”  or  "shared 
facilities”  generally  will  not  be 
considered  "branches"  for  the  purposes 
of  field  of  membership  expansions. 
Regional  directors  may  make 
exceptions,  considering  a  pertinent 
factors — for  example,  for  credit  unions 
which  are  converting  an  existing  branch 
to  a  shared  facility.  It  is  not  NCUA's 
intention  to  force  a  credit  union  to 
maintain  an  unprofitable  branch  just  to 
enable  select  group  expansions  around 
that  branch. 

All  persons  within  the  group  who 
work  (for  an  occupational  group)  or 
meet  regularly  (for  an  associational 
group)  vrithin  the  operational  area  ere 
"within"  the  operational  area.  The 
following  are  also  “within"  the 
operational  area:  employees  of  a  firm 
who  are  paid  or  supervised  from  a  place 
or  employees  of  a  firm  or  members  of  a 
group  which  has  its  headquarters  at  a 
place  within  the  operational  area;  and 
^1  wnployees  or  members  of  a  group 
which  has  a  majority  of  its  employees  or 
members  working  within  the 
operational  area. 

•  Sample  Field  of  Membership 

An  example  of  a  multiple  group  field 
of  member^ip  is;  "The  fidd  of 
membership  of  this  federal  credit  union 
shall  be  limited  to  the  following: 

1.  Employees  of  DuPont  Corp.  who 
work  in  Wilmington,  Delaware; 

2.  Partners  and  employees  of  die  law 
firm  of  Smith  &  Jones  who  work  in 
Wilmington,  Delaware; 


3.  Members  of  the  Associatkm 

who  live  in  WikatagtoB.  Delaware,  and 
quaHfy  for  membei^p  in  accordance 
with  its  diarter  and  bylaws  in  effect  on 
December  31. 1982. 

•  Additional  Documentation 

For  muhiple  group  charters,  the 
applicable  vegfonal  dkector  vdll  need 
the  following,  in  addition  to  what  is 
required  for  new  charters  generally: 

•  For  each  gmip  seeking  to  be 
included  in  the  credit  union’s  field  of 
membership,  the  credit  tmkm  must 
provide  a  l^er  faosn  the  group,  on  the 
group’s  letterhead  stationery  and  signed 
by  an  official  representative  of  the 
group,  containing  this  information: 

•  T^  fact  that  the  group  wants  to 
obtain  service  Grom  the  requesting  audit 
union  and  the  extent  ts  wfoch  the  group 
supports  the  credit  union— e.g.,  by 
providing  access  to  its  employees  or 
members  via  payroll  deduction,  by 
permitting  use  ^  employee  or  members 
newsletter,  etc. 

•  The  number  of  employees  or 
members  in  the  group. 

•  The  proximity  to  the  credit  union’s 
closest  office,  mther  home  or  branch. 

•  The  name  of  any  credit  imion  to 
which  the  group  currently  has  access. 

•  The  group's  headquarters  location 
and  all  o^er  work  locations  the  credit 
union  is  proposing  to  serve. 

•  If  the  group  is  eligible  for 
membership  in  another  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  standards  set  forth  in  the  "Overlaps” 
section  of  this  chapter. 

•  The  credit  union  must  sifomit 
sufficient  information  to  support  the 
conclusion  that  the  group  is  in  fact 
within  the  opwational  area  of  its  home 
or  a  branrdi  office. 

•  Other  persons  sharing  common 
bond 

A  numbm'  of  persons  by  virtue  of  their 
close  relati(mship  to  a  common  bond 
group  may  be  included,  at  the  charter 
applicant's  cation,  in  the  field  of 
membership: 

•  "Spouses  of  persfms  who  died 
while  within  the  field  of  membership  of 
this  credit  union”. 

•  “Employees  of  this  credit  imion". 

•  "Persons  retired  as  pensioners  or 
annuitants  from  the  above 
employment". 

•  "Members  of  their  immediate 
families". 

•  "Volunteers”. 

•  "Organizations  of  sudi  persons”. 

"Memoers  of  their  immediate 

families"  may  be  generally  defined  as 
deemed  appropriate  by  a  federal  credit 
union  when  inchtding  this  ^up  among 
those  to  be  served.  To  be  made  effertive, 
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however,  the  federal  credit  union’s 
board  of  directors  must  approve  the 
definition  by  resolution,  and  include  it 
in  Article  XVni,  section  2,  of  its  bylaws. 
NCUA  approval  is  not  necessary. 

Volunteers,  by  virtue  of  their  close 
relationship  with  a  sponsor  group,  may 
be  included.  Examples  include 
volunteers  working  at  a  hospital  or 
church. 

Under  Article  n,  section  5,  of  NCUA’s 
Standard  Bylaws,  if  a  member  leaves  the 
field  of  membership,  standard  member 
services  are  terminated.  However,  the 
board  of  directors  may,  by  resolution, 
set  forth  the  circumstances  under  which 
a  member  may  maintain  membership. 
This  option  is  commonly  referred  to  as 
the  "once  a  member,  always  a  member" 
bylaw  provision. 

Character  and  fitness  of  subscribers 

The  Federal  Credit  Union  Act  requires 
that  seven  or  more  natural  persons  must 
present,  to  NCUA  for  approval,  a  sworn 
organization  certificate  stating  at  a 
minimum: 

•  The  name  of  the  proposed  federal 
credit  union. 

•  The  location  of  the  proposed  federal 
credit  union  and  the  territory  in  which 
it  will  operate. 

•  The  names  and  addresses  of  the 
subscribers  to  the  certificate  and  the 
number  of  shares  subscribed  by  each. 

•  The  initial  par  value  of  the  shares. 

•  The  proposed  field  of  membership, 
specified  in  detail. 

•  The  term  of  the  existence  of  the 
corporation,  which  may  be  perpetual. 

•  The  fact  that  the  certificate  is  made 
to  enable  such  persons  to  avail 
themselves  of  the  advantages  of  the 
Federal  Credit  Union  Act. 

These  seven  or  more  persons  will  be 
the  proposed  federal  cr^it  vmion’s 
"subscribers."  False  statements  on  the 
organization  certificate  may  be  grounds 
for  federal  criminal  prosecution. 

The  Act  also  requires  NCUA  to  satisfy 
itself  as  to  the  "general  character  and 
fitness"  of  these  subscribers.  The 
subscribers,  prospective  officials  and 
employees,  therefore,  will  be  the  subject 
of  credit  and  background  investigations. 

Economic  advisability 

Before  chartering  a  federal  credit 
union.  NCUA  must  be  assured  that  the 
institution  will  be  viable  and  that  it  will 
not  materially  afiect  existing  state  or 
federal  credit  unions.  This  economic 
advisability  inquiry  has  become 
especially  important  since  1970,  when 
Congress  assigned  NCUA  the  obligation 
to  establish  a  deposit  fund  insuring 
credit  union  shares  and  to  preserve  that 
fund. 

NCUA  will  conduct  an  independent 
on-site  investigation  for  each  diarter 


application  to  assure  itself  that  the 
proposal  can  be  successful.  In  general, 
the  success  of  any  credit  union  depends 
on:  (a)  The  depth  of  the  members’ 
support;  (b)  the  character  and  fitness  of 
management;  and  (c)  present  and 
projected  market  conditions. 

•  Member  Support 

While  NCUA  has  not  set  a  minimum 
size  field  of  membership  for  chartering 
a  federal  credit  union,  experience  has 
shown  that  a  credit  union  with  under 
500  potential  members  generally  is 
unlikely  to  succeed.  A  charter  applicant 
with  a  proposed  field  of  membership  of 
vmder  500  will  have  to  demonstrate 
convincing  support  for  the  credit  imion. 
For  example,  in  an  occupational  group 
a  commitment  for  significant  long-term 
support  fi'om  the  employer  must  m  in 
evidence. 

The  group’s  size  is  only  of  help  if 
members  participate  in  the  credit  union. 
The  charter  applicant  must  show  that  a 
substantial  percentage  of  the  group’s 
members  will  join  the  credit  union  and 
use  its  services.  Survey  results  must  be 
based,  at  a  minimum,  on  a  sampling  of 
250  potential  members.  In  particular 
instances,  especially  where  the  common 
bond  is  broadly  defined  or  newly 
established,  NCUA  may  require  a  larger 
sampling. 

•  Proposed  Management’s  Character 
and  Fitness 

The  applicant  must  provide  a  list  of 
the  persons  who  will  serve  as  officials 
and  employees.  NCUA  will  conduct  a 
credit  and  background  (including 
criminal  record)  investigation  on  each  of 
the  proposed  federal  credit  imion 
officials  and  employees.  The  costs  of 
any  such  investigations  will  be  borne  by 
the  subscribers. 

NCUA  will  also  need  assurance  that 
the  management  team  will  have  the 
requisite  skills — particularly  in 
leadership  and  accounting — and  the 
commitment  to  dedicate  the  time  and 
effort  needed  to  make  the  proposed 
federal  credit  union  a  success. 

•  Present  and  Future  Market  Conditions 

The  ability  to  compete  in  the 
marketplace  and  to  adapt  to  changing 
market  conditions  is  key  to  the  survival 
of  any  enterprise,  and  a  crucial  part  of 
that  is  the  ability  to  plan  well.  NCUA, 
therefore,  requires  an  applicant  to 
submit  a  business  plan  based  on 
realistic  and  supportable  projections 
and  assumptions,  including,  as  a 
minimum,  these  elements: 

•  Mission  statement. 

•  Analysis  of  market  conditions — 
economic  prospects  for  the  group 


availability  of  financial  services  firom 
credit  unions,  banks,  S&Ls. 

•  Summary  of  survey  results. 

•  Financial  services  needed/desired.  jj 

•  Financial  services  to  be  provided. 

•  How/when  services  are  to  be  , 

implemented. 

•  Staffing  of  credit  union  and 
credentials  of  key  employees. 

•  Physical  facility — office, 
equipment. 

•  Type  of  recordkeeping  system. 

•  Budget  for  1st,  2nd  and  3rd  year. 

•  Semiannual  pro  forma  financial 
statements  for  1st,  2nd  and  3rd  year, 
including  assumptions — e.g.,  loan  and 
dividend  rates. 

•  Goals  for  number  of  members. 

•  Goab  for  operating  independently. 

•  Source  of  fimds  to  pay  expenses 
during  initial  months  of  operation. 

•  Written  policies  (lending, 
investments,  funds  management,  capital 
accumulation). 

•  Goals  for  dividends,  generation  of 
resources. 

•  Plan  for  continuity— directors, 
committee  members. 

•  Evidence  of  sponsor  commitment  if 
subsidies  are  critical  to  success  of  the 
federal  credit  imion — evidence  may  be 
in  the  form  of  letters,  contracts,  or  any 
other  such  document  on  which  the 
proposed  federal  credit  union  can 
substantiate  its  projections. 

NCUA  expects  that  the  subscribers 
and  proposed  officials  will  understand 
and  support  the  business  plan 
submitted. 

Overlaps 

(This  discussion  pertains  to  new 
charters  as  well  as  existing  charters.) 

•  In  General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions,  including 
state  charters.  General  policy  requires 
that  every  reasonable  effort  be  made  to 
avoid  an  overlap.  Ideally,  a  group  of 
persons  should  be  included  in  the  field 
of  membership  of  only  one  credit  union. 

Both  new  and  existing  credit  unions 
eue  obligated  to  investigate  the 
possibility  of  an  overlap  prior  to 
submitting  an  application  for  a  new 
charter  or  adding  a  group  by  surveying 
the  prospective  field  of  membership  and 
contacting  the  state  credit  union 
supervisor  and  the  local  credit  union 
lea^e  or  trade  association. 

It  and  when  an  overlap  situation  does 
arise,  officials  of  the  involved  credit 
unions  must  attempt  to  work  out  the 
overlap  problem  between  or  among 
themselves.  If  the  matter  is  resolved 
informally,  the  applicant  must  submit  a 
letter  to  that  efiect  fi'om  the  credit  union 
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whose  field  trf  membership  already 
includes  the  subject  group. 

If  BO  resolution  is  possible,  an 
application  lor  a  new  charter  or 
expansion  may  still  he  submitted,  but 
must  also  include  infbnnation  regarding 
the  overlap  and  docum«it  attempts  at 
informal  resolution.  In  any  event,  the 
applioant  federal  credit  union  must 
clearly  indicate  why  a  new  credit  union 
or  expansion  is  beii^  sought  and  why 
existing  and  potentid  members  of  the 
current  credit  imion  will  support  and 
join  a  newly  chartered  or  expanded 
federal  credit  union. 

When  resolution  of  an  overlap 
problem  is  not  forthcoming,  and  other 
circumstances  warrant  an  overlap,  then 
an  overlap  may  be  permitted.  Among 
the  circumstances  which  may  justify  an 
overlap  are: 

•  Failure  of  the  original  credit  imion 
to  provide  quality  service  to  the  group. 

•  Limited  participation  by  members 
or  emplo3mes  of  die  group  in  the 
original  credit  union  after  the  expiration 
of  a  reasonable  period  of  time. 

•  Inmdental  overlap  (the  group  of 
persons  in  question  is  so  small  as  to 
have  no  matorial  efiect  on  the  original ' 
credit  union). 

In  reviewing  the  overlap,  the  regional 
director  will  consider  the  nature  of  the 
problem,  efforts  made  to  resolve  the 
problem,  financial  efiect  on  the 
overlapped  credit  union,  the  desires  of 
the  group(s),  the  opinion  of  the  state 
credit  union  supervisor,  if  applicable, 
and  other  interred  parties,  and  the 
best  interests  of  the  involved  potential 
of  current  membms. 

Potential  overlaps  of  a  state  credit 
union’s  field  of  membership  by  a  federal 
credit  union  will  generally  be  analyzed 
in  the  same  way  as  if  two  federal  credit 
unions  w«e  invcdved.  However,  where 
a  state  credit  union's  field  of 
membership  is  so  broad  as  to  include 
virtually  everyone  in  a  wide  area,  NCUA 
may  exclude  that  state  credit  union  from 
overlap  protection  altogether.  Prior  to 
making  that  decirion,  a  regional  director 
will  consult  the  credit  union  and  the 
state  supffirvisor;  any  decision  by  the 
regional  director  will  be  made  in  writing 
and  aenl  to  the  caodit  union  and  the 
state  supervisor. 

Generally.  NGUA  will  not  protect 
associational  and  community  charters 
from  overlaps  with  occupational 
charters.  However,  should  the  proposed 
overlap  pose  significant  safety  and 
soundness  concerns,  NCUA  may 
provide  overlap  protection  for  any  type 
charter. 

Some  situations  may  not  justify 
approval  of  a  requested  overlap.  For 
example,  if  the  requesting  cremt  imion 
offers  certain  specialized  services  not 


offered  by  the  original  credit  union 
(sudi  as  credit  ca^.  ATMs,  ami  IRAs), 
the  extra  services  alone  may  not  justify 
the  overlap.  Also,  proximity,  by  kself, 
does  not  warrant  approval  of  an  overlap. 

A  federal  credit  union  in  Chicago, 

Illinois,  may  not  have  a  convuicing 
argument,  traced  on  geography  alone, 
that  a  select  group  also  located  in 
Chicago  would  be  better  served  by  it 
than  by  the  select  ^up’s  headquarters 
credit  union  locat^  in  Dallas,  Texas. 

From  an  ov«4ap  prevention 
perspective,  new  charter  applicants  and 
every  occupational  or  associational 
group  whi(±  comes  before  the  regional 
director  for  affiliation  with  an  existing 
federal  credit  union  must  advise  in 
writing  whether  the  group  is  included 
within  the  field  of  membership  of  any 
other  credit  union.  This  requirement 
will  alert  the  regional  director  to 
possible  overlap  situations  before  they 
occur.  Thus,  most  potential  field  of 
membership  conflicts  can  be  avoided.  If 
cases  do  arise  where  the  assurance  given 
to  a  regional  director  concerning 
unavaiMiility  of  credit  union  service 
turns  oat  later  to  be  inaccurate,  the 
misinfarmation  is  grounds  fm  removal 
of  the  group  from  the  federal  credit 
union’s  charter. 

•  Overlap  Issues  as  a  Result  of 
Corporate  Restructuring 

A  federal  credit  union’s  field  of 
membership  vrill  always  be  governed  by 
the  group  descriptions  contained  in 
section  5  of  its  charter.  Where  a  sponsor 
organization  expands  its  operations 
internally,  by  acquisition  or  otherwise, 
the  credit  union  may  serve  these  new 
entrants  to  its  field  of  membership  if 
they  are  part  of  a  group  described  in 
secticm  5.  Where  acquisitions  are  made 
which  add  a  new  wholly-owned  or 
majority-OMmed  subsidiary,  the  group 
cannot  be  served  until  the  subsidiary 
and  its  location  are  individually  listed 
in  the  field  of  membership. 

However,  overlaps  may  occur  as  a 
result  of  restructuring  of  the  parent 
corporation.  When  corporate 
restructuring  occurs,  affected  credit 
unions  should  identify  to  NCUA  which 
groups  they  intend  to  serve  after  the 
restructuring.  In  addition,  credit  unions 
should  submit  to  NCUA  correspondence 
from  the  parent  corporation  explaining 
the  restructuring  and  providing 
information  regarding  the  new  corporate 
structure. 

The  corporate  structure  should 
identify  divisions  and  subsidiaries, 
whether  they  are  majority-owned  or  not, 
and  the  location  and  number  of 
employees  at  each  location.  Credit 
unions  affected  by  resultant  overlaps  are 


required  first  to  attempt  to  lescdve 
overlap  issues  anrang  themselves. 

NCIXA  %vill  not  automatically  grant  an 
overlap,  but  will  consider  an  overlap  on 
a  case-by-case  basis  afier  ccmsidaring 
the  will  of  the  sponsor,  the  best  interests 
of  the  members,  safety  and  soundness, 
the  significance  of  the  overlap,  and  any 
other  relevant  factors. 

Overlaps  may  also  occur  as  a  result  of 
the  parent  CQrporation’’s  merger. 

NCUA’s  general  policy  of  avoiding 
overlaps  applies  to  overlap  by 
corporate  mergers  as  welL  Affected 
creffit  unions  must  make  every 
reason^rle  effort  to  identify  up  front  and 
address  the  overlap  issue  rais^  by  the 
parent  corpor^km  morgers  and  must 
attempt  to  resolve  any  ffiflerences 
among  themselves.  Ideally,  the  division 
of  the  field  of  membership  between 
affected  credit  unions  will  be  logical  as 
it  relates  to  the  new  corporate  structure. 
In  those  rare  cases  which  require 
NCUA’s  intervention,  all  attempts  to 
resolve  the  issues  must  be  fully 
documented  by  the  affected  credit 
union. 

Affected  credit  unions  should 
consider  consolidation  (merger),  as  a 
possible  alternative  to  dividing  up  the 
field  of  membership,  parlicukirly  if 
safety  and  soundness  concerns  exist  or 
future  viability  is  in  question.  A  federal 
credit  imion  which  has  a  broad  based 
field  of  membership  generally  has  a 
better  chance  of  survival  when  a 
sponsor  restructures  or  closes. 

While  neutral.  NCUA  will  make  the 
final  decision  regarding  field  of 
membership  amendments,  taking  into 
account  the  credit  unions’  agreements, 
safety  and  soundness  concerns  or  other 
issues  which  may  adversely  impact 
upon  the  National  Credit  Union  Share 
Insurance  Fund,  NCUA  will  be  flexible 
when  working  with  credit  unions 
affected  by  parmt  corporation  mergers. 

Exclusionary  clauses 

(This  discussion  pertains  to  new 
charters  as  well  as  existing  diarters.) 

In  certain  instances,  exmusionaiy 
wording  prohibiting  certain  overlaps 
may  be  used  to  help  define  the  field  of 
membership  of  a  federal  credit  union. 
Use  of  exclusionary  wording  should  be 
avoided  if  possible. 

Generalfy,  a  fliorough  investigation  of 
a  charter  application  or  an  application 
for  a  field  of  membership  expansion 
will  disclose  the  situations  where  other 
credit  union  service  is  available.  The 
field  of  membership  should  be  written 
so  that  only  the  specific  locations  where 
credit  union  service  is  not  currently 
available  are  allotted  to  the  new  diarter 
or  to  the  federal  credit  union  seeking  the 
field  of  membership  addition. 
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However,  certain  cases  exist  where  a 
specific  recitation  of  work  locations  (for 
an  occupational  group)  or  member 
locations  (for  an  associational  group)  is 
not  feasible.  Corporations  or 
associations  with  widely  dispersed 
employees  or  members  fall  into  this 
“exception**  category.  In  these  special 
cases,  exclusionary  wording  could  be 
used  to  provide  some  limits  on  an 
extensive  field  of  membership. 

An  example  might  be  employees  of 
XYZ  Corporation  where  XYZ 
Corporation  is  a  relatively  new  company 
which  specializes  in  acquisitions  and 
divestitures  and  its  corporate  makeup  is 
constantly  changing.  In  this  case  the 
field  of  membership  could  be  described 
as  ‘‘employees  of  XYZ  Corporation  who 
work  in  the  United  States,  except 
employees  eligible  for  membership  in 
another  occupational-type  credit  union 
serving  an  employee  imit  of  XYZ 
Corporation.” 

Another  situation  which  may  require 
exclusionary  wording  is  the  chartering 
of  a  new  commrmity  credit  union  or  the 
field  of  membership  conversion  of  an 
existing  occupational  or  associational 
credit  union  to  a  community  charter. 
Although  investigation  may  show  that 
the  residents  of  the  proposed  area  of 
service  by  and  large  do  net  have  access 
to  a  credit  imion,  other  credit  unions 
wishing  to  remain  autonomous  entities 
may  be  operating  in  the  community. 

If  the  regional  director  determines 
that  avoidance  of  overlap  is  warranted, 
an  exclusionary  clause  may  be  inserted 
in  the  community  credit  union *s  field  of 
membership.  Examples  of  exclusioneiry 
wording  are  as  follows: 

•  Persons  who  reside  or  work  in 
Portland,  Maine,  except  members  of 
groups  listed  in  the  field  of  membership 
of  ABC  Employees  Federal  Credit  Union 
or  Portland  City  Employees  Credit 
Union  as  of  (the  date  of  this  charter). 

•  Persons  who  reside  or  work  in  Hilo, 
Hawaii,  except  employees  of  Hilo  Sugar 
Company  and  the  United  States 
Government. 

The  exclusionary  language  in  a 
commimity  charter*s  field  of 
membership  ordinarily  applies  only  to 
“primary**  members  of  existing 
occupational-type  credit  unions. 
“Primary**  is  defined  as  the  basic 
occupational  or  associational  affinity  to 
the  field  of  membership  defined  in 
Section  5  of  the  charter. 

In  the  first  example  above,  assuming 
that  the  two  excluded  credit  unions 
have  single  sponsor  fields  of 
membership,  only  employees  of  ABC 
Company  and  of  the  City  of  Portland 
would  be  excluded.  Family  members  (or 
other  secondary  or  derivative  members) 
are  not  excluded. 


Also,  unless  special  circumstances 
warrant,  only  occupational  and  multiple 
group  fields  of  membership  will  be 
protected  by  the  exclusion.  That  is, 
associational  and  community  credit 
unions  will  not  normally  be  afforded 
protection  from  overlap. 

Finally,  if  the  exclusionary  clause  is 
dated,  only  those  employee  groups  in 
the  protected  credit  union  *s  field  of 
membership  on  the  date  the  exclusion 
was  granted  are  denied  membership 
eligibility  in  the  credit  union  subject  to 
the  exclusionary  clause.  Thus,  members 
of  groups  added  by  an  occupational 
cr^it  union  subsequent  to  the 
establishment  of  a  community  charter 
subject  to  an  exclusionary  clause  are 
eligible  for  membership  in  the 
community  credit  imion. 

In  the  second  example  above,  which 
is  written  very  specifically,  dating  the 
exclusion  clause  is  unnecessary. 

Although  use  of  exclusionary  clauses 
by  NCUA  will  normally  be  on  an 
exception  basis  only,  regional  directors 
may,  at  their  discretion,  apply 
exclusionary  wording  to  a  credit  union*s 
field  of  membership.  However,  the 
clauses  shall  not  be  used  in  lieu  of  a 
thorough  investigation  of  the 
availability  of  existing  credit  union 
service  by  a  charter  applicant  or  an 
applicant  for  a  field  membership 
addition.  Furthermore,  it  is  NClJA*s 
intent  to  use  exclusionary  clauses  only 
to  increase  the  vitality  and  strength  of 
the  credit  union  system,  not  to  prevent 
people  from  obtaining  credit  union 
service. 

Appropriateness  of  proposed  Federal 
credit  union  name 

It  is  the  responsibility  of  the  federal 
credit  rmion  organizers  to  ensiuu  that 
the  federal  credit  imion  applicant*s 
name  or  federal  credit  imion  name 
change  does  not  constitute  an 
infringement  on  the  name  of  any 
corporation  in  their  trade  area.  Prior  to 
granting  a  charter  or  approving  a  name 
change,  NCUA  will  ensure  that  the 
credit  union *s  name: 

•  Is  not  already  being  used  by  another 
federal  credit  union; 

•  Will  not  be  confused  with  NCUA  or 
another  federal  or  state  agency,  or  with 
another  credit  union;  and 

•  Does  not  include  inappropriate 
la^uage. 

Tne  last  three  words  in  the  name  of 
every  credit  union  chartered  by  NCUA 
must  bo  “Federal  Credit  Union.** 

Widely  dispersed  associational  charters 

NCUA  policy  is  to  charter 
associational  federal  credit  unions  at  the 
lowest  organizational  level  which  is 
easnomically  feasible.  This  does  not 


preclude  the  granting  of  associational 
charters  vrith  widely  dispersed 
memberships.  NCUA  may  grant  such 
charters  after  scrutinizing  the  adequacy 
of  the  appplicant*s  common  bond. 

NCUA  may,  in  its  discretion,  require 
that  the  proposed  field  of  membership 
be  narrowed  before  granting  a  new 
charter.  Expansion  to  include  a  larger 
portion  of  the  as80ciation*s  members 
may  be  allowed  at  a  later  time,  if 
appropriate. 

Also,  as  with  any  widely  dispersed 
group,  overlap  issues  are  likely  to  arise, 
either  at  the  time  of  or  subsequent  to 
chartering.  NCUA  will  consider  the 
effect  that  granting  a  charter  with  such 
a  group  in  its  field  of  membership 
would  have  on  any  number  of  existing 
credit  unions.  In  addition,  an 
associational  credit  union  with  a  widely 
dispersed  membership  may  expect 
overlaps  to  be  granted  to  other  credit 
unions  in  the  ^ture,  particularly  at  the 
local  level. 

In  recognition  of  these  unique 
circumstances,  NCUA  follows  a  separate 
internal  procedure  for  associational 
charter  applications  for  associations 
with  proposed  fields  of  membership  of 
500  or  more  persons  which  cross  NCUA 
regional  boundaries.  NCUA*s  Director  of 
Examination  and  Insurance  and  all 
NCUA  regional  directors  with  any  of  the 
association*8  members  located  in  their 
region  must  vote  on  the  charter 
application.  A  majority  vote  is  required 
for  approvals;  tie  votes  are  referred 
directly  to  the  NCUA  Board  for 
decision:  denials  are  appealable  to  the 
Board. 

Industrial  parks,  shopping  centers  and 
similar  groups 

A  federal  charter  may  be  available  to 
persons  working  in  a  particular 
industrial  park,  shopping  mall,  or  office 
complex  either  as  a  community  or  as  a 
multiple  group  charter. 

If  the  multiple  group  option  is 
selected  a  request  frum  the  complex 
owner,  leasing  agent,  or  similar 
authoritative  official  must  be  submitted. 
The  leasing  agent  or  similar  official 
must  provide  information  regarding 
credit  union  service  available  to  any 
segment  of  the  proposed  federal  cr^it 
union.  Exclusionary  clauses,  protecting 
existing  credit  unions,  will  be  used  on 
a  case-by-case  basis. 

In  those  cases  where  each  employer 
group  in  the  complex  has  not 
specifically  requested  credit  union 
service,  NCUA  may  exercise  broad 
discretion  in  addressing  overlaps  with 
other  credit  unions  and  any  request 
from  a  group  to  be  removed  firom  the 
field  of  membership. 
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If  the  community  option  is  selected, 
the  industrial  park,  shopping  center,  or 
office  complex  must  meet  the  standards 
for  commimity  charters. 

The  following  wording  will  be  used  to 
define  groups  added  imder  this 
procedure: 

Employees  of  the  following  businesses  who 
regularly  work  in  the  Plaza  Mall,  New 
Orleans,  Louisiana: 

(List  businesses] 

Employee  leasing  companies 

In  general,  employee  leasing 
companies,  which  employ  persons  and 
lease  them,  with  insurance  coverage  and 
other  benefits,  to  others  under  long-term 
contracts,  will  be  treated  as  any  other 
group  eligible  to  become  part  of  a 
multiple-group  charter.  When  a  leasing 
company  is  included  in  a  credit  union’s 
field  of  membership,  the  company  must 
identify  each  client  and  work  location 
served  by  the  leasing  company.  The 
following  wording  will  be  used  to 
define  such  groups: 

Employees  of  (name  of  leasing  company) 
who  work  regular  ly  at  the  following 
businesses  at  the  locations  specified: 

(followed  by  a  list  of  the  name  and  location 
of  the  businesses  supplied  with 
employees  by  the  leasing  company.) 

This  type  of  group  is  not  permissible 
if  the  leasing  company  only  provides 
temporary  employees  with  no  extended 
relationship  to  the  client  company,  i.e. 
temporary  secretaries.  This  does  not 
preclude  regular  employees  of  a 
temporary  employment  firm,  such  as 
Kelly  Services  or  Manpower,  being 
added  to  a  credit  tmion’s  field  of 
membership  as  a  select  group, 

Specially  designated  Federal  credit 
unions 

Some  credit  unions  are  recognized 
and  designated  by  NCUA  to  perform 
certain  functions  different  firom  those 
available  to  federal  credit  unions  in 
general.  An  applicant  wishing  to  be 
considered  for  such  a  designation  may, 
at  the  time  of  charter  application, 
provide  the  additional  information 
NCUA  needs.  NCUA  will  then  consider 
the  designation  and  the  charter 
application  together.  The  designation 
can  also  be  applied  for  at  a  later  time  if 
all  the  requirements  are  met. 

•  Low-Income  Credit  Unions 

A  low-income  credit  xmion  is  defined, 
in  §  701.32  of  the  NCUA  rules  and 
regulations,  as  one  where  a  majority  of 
its  members  either  earn  less  than  80 
percent  of  the  average  for  all  wage 
earners,  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual 
income  falls  at  or  below  80  percent  of 
the  median  household  income  for  the 


nation.  In  documenting  its  low-income 
membership,  a  credit  imion  that  serves 
a  geographical  area  where  a  majority  of 
residents  fall  at  or  below  the  annual 
income  standard  is  presumed  to  be 
serving  predominantly  low-income 
members. 

A  credit  union  designated  by  NCUA 
as  serving  predominantly  low-income 
members  has  greater  flexibility  in 
accepting  non  member  deposits  insured 
by  the  National  Credit  Union  Share 
Insurance  Fimd. 

NCUA  recognizes  that  special  efforts 
are  needed  to  help  make  credit  union 
service  available  to  persons  in  these 
commimities.  Accordingly,  the  NCUA 
Board  will  consider  chartering  and  field 
of  membership  issues  subject  only  to 
section  109  of  the  Federal  Credit  Union 
Act  and  safety  and  soundness  needs,  to 
ensure  that  quality  credit  union  service 
is  available  to  persons  in  these 
commimities. 

The  credit  union  charter  applicant 
meeting  the  definition  of  low-income 
credit  union  should  forward  a  separate 
request  for  low-income  designation  at 
the  time  the  charter  application  is 
submitted,  along  with  appropriate 
documentation.  NCUA  will  consider  the 
low-income  designation  simultaneously 
with  the  charter  application.  A  charter 
applicant’s  low-income  designation  will 
be  based  on  its  primary  field  of 
membership  and  not  on  its  actual 
members  as  is  the  practice  for  operating 
credit  unions. 

The  proposed  low-income  credit 
union  may  also  participate  in  special 
funding  programs  such  as  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions  if  it  is 
involved  in  the  stimulationof  economic 
development  and  community 
revitalization  efforts.  A  credit  union 
participating  in  the  revolving  loan 
program  is  also  eligible  for  technical 
assistance.  The  requirements  for 
participation  in  the  revolving  loan 
program  are  set  forth  on  part  705  of  the 
NCUA  rules  and  regulations.  Only 
operating  credit  unions  are  eligible  for 
participation  in  the  revolving  loan 
program. 

A  low-income  credit  union  charter 
applicant  may  contract  with  a  third 
party  to  assist  in  the  chartering  process. 
Even  after  the  charter  is  granted,  a  low- 
income  credit  union  may  contract  with 
a  third  party  to  provide  necessary 
management  services.  Such  contracts 
should  be  for  a  duration  of  one  year 
subject  to  renewal.  However,  within 
three  years  of  commencement  of  credit 
union  operations,  the  credit  union 
should  no  longer  require  such  services. 

A  low-income  credit  union  that  has  a 
community  common  bond  should 


include  the  following  language  in  its 
field  of  membership: 

“Persons  who  live  in  (the  target  area): 
persons  who  regularly  work,  perform 
volunteer  services,  or  participate  in 
associations  headquartered  in  (the  target 
area);  persons  participating  in  programs 
to  alleviate  poverty  or  distress  which  are 
located  in  (the  target  area):  incorporated 
and  unincorporat^  businesses  located 
in  (the  target  area)  or  maintaining  a 
facility  in  (the  target  area);  and 
organizations  of  such  persons.’’ 

•  Corporate  Federal  Credit  Unions 

A  corporate  credit  union  is  defined  as 
one  that: 

•  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions. 

•  Is  designated  oy  the  NCUA  as  a 
corporate  credit  union. 

•  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  union. 

Corporate  credit  unions  operate  under 
and  are  governed  by  different  standards 
than  natural  person  credit  unions.  'These 
standards  are  set  forth  in  part  704  of 
NCUA’s  rules  and  regulations. 

Supervision  of  corporate  credit 
unions  is  the  responsibility  of  NCUA’s 
Office  of  Examination  and  Insurance. 

All  applications  for  federal  corporate 
charters  as  well  as  requested  changes  to 
section  5  of  the  charter  of  existing 
corporate  federal  credit  unions  should 
be  directed  to  that  office. 

Organizing  a  Federal  credit  union 

Federal  credit  unions  are  organized  by 
persons  who  donate  time  and  resources 
and  are  responsible  for  determining  the 
interest,  commitment,  and  advisability 
of  forming  a  federal  credit  union.  The 
organization  of  a  federal  credit  union 
takes  considerable  planning  and 
dedication  in  order  to  ensure  the 
success  of  the  new  credit  union. 

Persons  interested  in  organizing  a 
federal  credit  union  should  contact  the 
NCUA  regional  office  serving  the  state 
in  which  the  credit  union  will  be 
organized  or  their  state  credit  union 
league.  Lists  of  NCUA  offices  and  trade 
associations  are  attached  in  the 
appendices.  NCUA  will  provide 
information  to  groups  interested  in 
pursuing  a  federal  charter  and  will 
assist  them  in  obtaining  an  organizer. 

A  credit  union  organizer  may  be  a 
trade  association  representative,  or  a 
volunteer  with  training  and  experience 
in  chartering  new  federal  credit  unions. 
The  functions  of  the  organizer  are  to 
provide  direction,  guidance,  and  advice 
.  on  the  chartering  process.  The  organizer 
also  provides  the  group  with 
information  about  a  cr^it  union’s 
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functions  and  purpose  as  well  as 
technical  assistance  in  {weparing  and 
submitting  the  charter  application. 

Close  communication  and  cooperation 
between  the  organizer  and  the  group 
members  are  critical  to  the  diartering 
process. 

•  Steps  to  be  Followed  by  Organizers 

It  is  advisable  for  the  organizers  to 
obtain  from  NCUA  written  tentative 
approval  of  the  proposed  field  of 
membership  early  in  the  process. 

Chice  the  field  of  memMrship  has 
been  tentatively  approved,  and  the 
organizer  is  satisfied  the  application  has 
merit,  the  organizer  should  conduct  a 
prelimiiuuy  organizational  meeting  to 
elect  7  to  10  persons  to  serve  as 
subscribers.  The  subscribers  should 
locate  willing  individuals  capable  of 
serving  on  the  board  of  directors,  credit 
committee,  supervisory  committee,  and 
as  chief  operating  officer/manager  of  the 
proposed  credit  imion. 

Ine  organizers  and  subscribers  should 
then  complete  an  NCUA  4012,  Report  of 
Official  or  Employee,  for  each 
prospective  bc^d  member,  credit  and 
supervisory  committee  member,  and 
employee.  The  organizers  must  review 
each  of  the  NCUA  4012s  for  elements — 
bankruptcies,  indictments,  etc. — that 
would  prevent  the  prospective  official 
or  employee  from  serving  in  an  official 
capacity.  The  organizers  should  also 
inform  the  proposed  officials  and 
employees  that  credit  reports  vrill  be 
obtained  and  backgroimd  investigations 
done  on  each  of  them  and  that  tl>e 
reports  must  demonstrate  their  ability  to 
effectively  handle  financial  matters. 

The  NCUA  4012s  should  be  submitted 


to  NCUA  as  early  as  possible  to  enable 
the  necessary  cr^t  reports  and 
background  checks  to  be  obtained  well 
in  advance  of  the  anticipated  charter 
date.  The  subscribers  will  be  required  to 
pay  the  direct  costs  of  such  credit 
reports  and  background  checks. 

The  organizers  and  subscribers  should 
arrange  for  any  meetings  necessary  to 
develop  the  business  plan  discusst^d 
earlier  in  this  chapter  and  to  complete 
the  forms  and  other  supporting 
documentation  for  submittal  to  NCUA. 
Each  of  the  required  documents  is 
discussed  more  fully  later  in  this 
chj^ter. 

Tne  organizers  and  subscribers  must 
apply  for  insurance  of  member 
accounts.  The  Certificate  of  Resolutions 


(NCUA  9501)  will  be  executed  by  the 
prospective  chief  executive  officer  and 
recording  officer.  Following  action  on 
this  issue,  the  prospective  chief 
executive  officer  and  chief  financial 
officer  will  execute  the  Application  and 
Agreements  for  Insurance  of  Accoimts 


(NCUA  9500).  These  documents  should 
be  provided  to  NCUA  as  part  of  the 
charter  application. 

Subsequent  organizational  meetings 
may  be  held  to  discuss  the  progress  of 
the  charter  investigation,  to  armounce 
the  proposed  slate  of  officials,  and  to 
respond  to  any  questions  posed  at  the 
meeting. 

•  Steps  to  be  Followed  by  NCUA 

Once  NCUA  receives  a  complete 
charter  application  package,  an 
acknowledgment  of  receipt  will  be  sent 
to  the  organizers,  and  a  staff  member 
will  be  assigned  to  perform  an  on*site 
contact  with  the  proposed  officials  and 
others  having  an  interest  in  the 
proposed  federal  credit  union. 

Ine  staff  member  will  review  the 
application  package  and  verify  its 
accuracy  and  reasonableness.  The  staff 
member  will  inquire  into  the  financial 
management  experience,  suitability  and 
commitment  of  the  proposed  officials 
and  make  an  assessment  of  economic 
advisability.  The  staff  member  will 
assist  the  subscribers  in  the  proper 
completion  of  the  Organization 
Certificate,  NCUA  4008.  By  assisting  in 
the  completion  of  the  Organization 
Certificate,  the  staff  member  may 
expedite  the  process  without  indicating 
his  or  her  endorsement  of  the  charter 
application. 

The  staff  member  will  thoroughly 
analyze  the  prospective  credit  union’s 
business  plan  for  realistic  projections, 
attainable  goals,  and  time  commitment. 
Any  concerns  should  be  reviewed  with 
the  organizers  and  discussed  with  the 
prospective  credit  union’s  officials. 

The  staff  member  will  then  make  a 
recommendation  to  the  regional  diref:tor 
regarding  the  charter  application.  His  or 
her  recommendation  may  include 
specific  provisions  to  be  included  in  the 
Letter  of  Understanding  and  Agreement 
discussed  later  in  this  ^apter. 

If  NCUA  approves  the  cnarter 
application,  the  subscribers,  as  their 
final  duty,  will  elect  the  board  of 
directors  and  credit  committee  of  the 
proposed  federal  credit  union.  The  new 
board  of  directors  will  then  appoint  the 
supervisory  committee.  The  barter 
organization  meeting  should  then  be 
adjourned. 

Support  for  charter  application 

As  discussed  previously  in  this 
chapter,  applicants  for  federal  credit 
union  (barters  must,  at  a  minimum, 
provide  evidence  that: 

•  The  group  constitutes  a  recognized 
common  bond 

•  The  subscribers,  prospective 
officials  and  employees  are  of  good 
character;  and 


•  The  establishment  of  the  credit 
union  is  economically  feasible. 

In  addition,  the  Federal  Credit  Union 
Act  requires  applicants  to  submit  a 
swmn  organization  certificate  setting 
forth  seven  criteria  (see  section  entiUed 
Character  and  Fitness  of  Subscribers 
earlier  in  this  chapter).  In  order  to 
process  the  application  and  capture  all 
required  information,  NCUA  has 
developed  certain  chartering  forms  to 
assist  organizers. 

•  Federal  Credit  Union  Investigation 
Report,  NCUA  4001 

Applications  for  new  federal  credit 
unions  Mrill  be  submitted  on  NCUA 
4001.  (StateHdiartered  credit  unions 
applying  for  conversion  to  federal 
(barter  will  use  NCUA  4000.  See 
Chapter  3  for  a  full  discussion.)  The 
organizer  is  required  to  certify  the 
information  and  recommend  approval 
or  disapproval,  based  on  the 
investigation  of  the  request.  Instructions 
and  guidance  for  completing  the  form 
are  provided  on  the  form’s  reverse. 
Assodational  charter  applicants  must 
include  a  statement  of  their  membership 
criteria  (normally  the  group’s  charter  or 
bylaws)  and  a  current  financial 
statement. 

•  Report  of  Official  and  Employee, 
NCUA  4012 

This  form  documents  general 
backgroimd  information  of  each  official 
and  employee  of  the  proposed  federal 
credit  union.  Each  official  must 
complete  and  sign  this  form.  In 
addition,  NCUA  will  request  credit  and 
background  investigations  of  new 
officials  and  employees. 

•  Organization  Certificate,  NCUA  4008 

This  document  establishes  the  seven 
criteria  required  of  subscribers  by  the 
Federal  Credit  Union  Act  and  is  signed 
by  the  subscribers  and  notarized,  lliis 
document  should  be  executed  in 
duplicate.  The  NCUA  staff  member 
assigned  to  the  case  will  assist,  during 
his  or  her  on-site  contact,  in  the  proper 
completion  of  this  document. 

•  Certification  of  Resolutions,  NCUA 
9501 

This  document  certifies  that  the  board 
of  directors  of  the  proposed  federal 
credit  union  has  resolved  to  apply  for 
insurance  of  member  accounts  and  has 
authorized  the  chief  executive  officer 
and  chief  financial  officer  to  execute  the 
Application  and  Agreements  for 
Insurance  of  Accounts.  This  form  must 
be  signed  by  both  the  chief  executive 
officer  and  recording  officer  of  the 
proposed  federal  cr^it  union. 
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•  Application  and  Agreements  for 
Insurance  of  Accounts,  NCUA  9500 

This  document  contains  the 
agreements  with  which  federal  credit 
unions  must  comply  in  order  to  obtain 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  coverage  of  member 
accoimts,  including  providing 
appropriate  fidelity  ^nd  coverage  of 
officials  and  employees.  The  document 
must  be  completed  and  signed  by  both 
the  chief  executive  officer  and  chief 
financial  officer.  Each  prospective 
federal  credit  union  must  qualify  for 
federal  share  insurance. 

•  Business  Plan 

While  the  required  business  plan 
need  not  follow  a  prescribed  form,  it 
must  include  all  of  the  information  set 
forth  in  the  section  “Economic 
Advisability — Present  and  Future 
Market  Conditions”  earlier  in  this 
chapter. 

•  Appropriateness  of  Officials 

The  Federal  Credit  Union  Act  requires 
all  newly  chartered  credit  unions,  up  to 
two  years  after  the  charter  anniversary 
date,  to  notify  NCUA  at  least  30  days 
prior  to  the  change  of  any  member  of  the 
board  of  directors  or  any  credit  or 
supervisory  committee  member  or  the 
employment  of  any  individual  as  a 
senior  executive  officer. 

If  NCUA  issues  a  Notice  of 
Disapproval,  the  newly  chartered  credit 
union  is  prohibited  from  making  the 
change.  NCUA  may  disapprove  an 
individual  serving  as  a  director, 
committee  member  or  senior  executive 
officer  if  its  finds  that  the  competence, 
experience,  charter,  or  integrity  of  the 
individual  would  not  be  in  the  best 
interests  of  the  members  of  the  credit 
union  or  of  the  public  to  permit  the 
individual  to  be  employed  by  or 
associated  with  the  credit  union. 

Section  701.14  of  the  NCUA  rules  and 
regulations  sets  forth  the  notice  and 
application  requirements.  The  charter 
applicant  should  submit  to  NCUA  the 
list  of  its  officials — see  Report  of 
Officials  above — early  in  the  chartering 
process  so  the  appropriate  credit  and 
background  checks  can  be  conducted  in 
a  timely  fashion. 

Letters  of  understanding  and  agreement 

NCUA  has  found  hrom  experience  that 
certain  activities  generally  cause 
significant  problems  for  new  credit 
unions.  Therefore,  in  most  cases,  NCUA 
will  require  the  prospective  federal 
credit  union’s  officials  to  enter  into  an 
agreement  not  to  engage  in  certain 
activities.  The  agreement  is  for  a  limited 
term — usually  two  to  four  years.  A 


sample  letter  is  attached  in  the 
appendix. 

Approvals 

NCUA  will  make  every  efiort  to 
process  the  application  expeditiously. 
Once  approved,  the  board  of  directors  of 
the  newly  formed  federal  credit  imion 
will  receive  a  signed  charter  and  bylaws 
firom  the  regiond  director. 

In  addition,  the  officials  will  be 
advised  of  the  name  and  mailing 
address  of  the  examiner  who  has  been 
assigned  responsibility  for  supervising 
and  examining  the  credit  imion. 

Generally,  the  examiner  will  contact 
the  credit  union  officials  shortly  after 
approval  of  the  charter  in  order  to 
arrange  for  the  initial  examination 
(usually  within  the  first  six  months  of 
operation).  Assistance  in  commencing 
operations  is  generally  available  through 
the  various  trade  organizations  listed  in 
the  appendices. 

Denials 

If  a  charter  application  is 
disapproved,  the  organizers  will  be 
informed  in  writing  of  the  specific 
reasons  for  the  denial.  Where  applicable 
they  will  be  provided  information 
concerning  options  or  suggestions  that 
they  could  consider  for  gaining  approval 
or  otherwise  acquiring  credit  union 
service. 

The  letter  of  denial  will  include 
information  on  the  group’s  right  to 
appeal  the  decision  to  the  NCUA  Board. 
The  procedures  for  submitting  the 
appeal  will  be  provided. 

Appeals 

If  a  charter  application  is  denied  by 
the  regional  director,  the  group  may 
appeal  the  decision  to  the  NCUA  Board. 
All  such  appeals  must  be  sent  to  the 
denying  regional  office  within  60  days 
of  the  denial.  The  regional  director  will 
then  forward  it  to  the  NCUA  Board. 
NCUA  central  office  stafi  will 
independently  review  the  facts  of  the 
case  and  present  the  appeal  to  the 
Board.  (The  prospective  group  may 
submit  substantive  new  and  additional 
information  for  reconsideration  to  the 
regional  director.  In  these  cases,  the 
request  will  not  be  considered  as  a 
request  for  appeal  but  as  a  request  for 
reconsideration  by  the  regional 
director.) 

The  letter  of  appeal  should  contain 
information  and  applicable 
documentation  responding  to  the 
reasons  for  the  denial.  It  may  provide 
only  the  information  which  the  regional 
director  had  available  to  make  the 
denial  decision.  The  appealing  group 
may  submit  written  documentation 
only;  neither  the  regional  director  nor 


the  credit  union  will  be  permitted  to 
present  oral  arguments.to  the  Board. 

Chapter  2 — Changes  in  Field  of 
Membership 

Reasons  for  requesting  an  amendment 

As  in  the  case  of  NCUA  chartering 
policy,  the  goals  for  field  of  membership 
expansion  are: 

•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act  concerning 
expansion  of  federal  charters 

•  To  promote  credit  union  safety  and 
soundness 

•  To  make  quality  credit  union 
service  available  to  all  eligible  groups 
who  wish  to  have  it. 

A  federal  credit  union’s  field  of 
membership  is  an  official  statement 
which  specifically  defines  who  may 
beconfe  a  member  of  the  credit  union. 

It  is  recorded  in  section  5  of  the  credit 
union’s  charter. 

Any  change  to  the  field  of 
membership,  whether  it  is  an  addition, 
deletion,  or  simple  update,  must  be 
reflected  formally  in  section  5  of  the 
credit  union’s  charter.  Changes  to 
section  5  are  normally  initiated  by  the 
officials  of  the  respective  federal  credit 
union  and  submitted  in  writing  to  the 
appropriate  NCUA  regional  director  for 
approval. 

The  National  Credit  Union 
Administration  Board  has  delegated  the 
authority  to  the  regional  directors  to  act 
on  most  charter  amendment  requests. 
This  delegation  enables  the  agency  to 
respond  to  the  majority  of  requests 
promptly. 

However,  certain  complex  proposals 
require  special  investigation  by  the 
regional  directors,  and  may  also  require 
consultation  with  and  approval  by  other 
regional  directors,  the  NCUA 
Washington  Office,  and  the  NCUA 
Board.  Applicants  submitting  such 
complex  proposals  will  be  advised  in 
writing  of  the  need  of  the  special  review 
and  the  likelihood  of  extra  processing 
time. 

A  federal  credit  union’s  board  of 
directors  may  wish  to  request  a  field  of 
membership  amendment  for  a  variety  of 
reasons,  including,  but  not  limited  to: 

•  Providing  credit  union  access  and 
service  to  an  additional,  clearly-defined 
group  of  persons  who  desire  to  be 
serv^  by  the  applicant  credit  union 

•  Accommodating  sponsor 
acquisitions  or  reorganization 

•  Diversifying  the  membership  base 
in  order  to  withstand  real  or  potential 
economic  adversities  (e.g.,  sponsor 
shutdown  or  cutback,  economic 
downturn) 

•  Merger  with  another  credit  union 
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•  Expanding  the  membership  base  to 
facilitate  an  improvement  of  service  to 
all  members. 

Field  of  membership  addition 
requests — types  6r  criteria. 

As  noted  in  the  previous  chapter,  four 
types  of  charters  exist— occupation, 
association,  community,  and  multiple 
group — for  purposes  of  establishing  a 
federal  credit  imion.  Field  of 
membership  expansions  are  achieved  by 
adding— eidier  occupational, 
assodational  or  community — to  an 
existing  credit  union. 

The  definition  of  common  bond  for 
purposes  of  field  of  membership 
additions  is  the  same  as  that  found  in 
the  previous  chapter  concerning  federal 
credit  union  chartering.  The  examples 
of  groups  which  do  and  do  not  meet  the 
definition  of  common  bond  found  in 
that  chapter  apply  to  field  of 
membership  additions  as  well. 

Diflferent  criteria  apply  to 
occupational,  assodational,  and 
multiple  group  field  of  membership 
additions  than  those  that  apply  to 
community  field  of  membership 
expansions.  These  two  sets  of  criteria 
are  discussed  below. 

Spedal  rules  apply  for  credit  tmion 
additions  to  provide  service  to  retiree 
and  senior  dtizen  groups. 

Additional  methods  of  increasing  the 
field  of  membership  are  possible 
through  a  merger,  a  spin-ofi,  or  a 
purchase  &  assumption.  All  of  these 
types  of  expansions  are  discussed 
below. 

Occupational  and  assodational 
groups  which  share  the  same  common 
bond  as  the  credit  union's  primary 
sponsor  fell  imder  the  category  of 
common  bond  additions.  Occupational 
and  assodational  ^ups  which  have  a 
separate  common  Itond  firom  a  federal 
credit  union’s  primary  sponsor 
(commtm  bond  group)  are  added  under 
the  provisions  of  seled  group  field  of 
membership  expansion  policy.  Seled 
group  and  common  bond  expansions  are 
treated  somewhat  difierently. 

Additions  within  the  common  bond 

Some  field  of  membership  expansions 
for  occupational  and  assodational 
federal  credit  unions  can  be 
accomplished  along  traditional  common 
bond  lines. 

For  example,  a  federal  credit  union 
whose  primary  sponsor  is  a  particular 
corporation  may  add,  by  a  charter 
amendment,  the  employees  of  that 
corporation  who  work  at  another 
location,  employees  of  the  corporation — 
such  as  sales  persons  or  sales  agents 
who  work  at  a  number  of  locations — 
who  are  paid  fiom  or  are  supervised 


from  the  headquarters  location, 
employees  of  a  division  or  majority- 
owned  subsidiary  of  the  parent 
corporation  rega^less  of  location,  or 
employees  of  a  related  company  (such 
as  persons  who  woric  regularly  for  an 
enterprise  under  contrad  and 
processing  a  stitnig  dependency 
relationship  with  the  sponsoring 
corporation).  A  federal  credit  union  may 
expand  its  field  of  membership  to 
indude  employees  of  a  subsidiary  that 
is  not  majority-owned  by  the  parent 
corporation  Ity  using  the  seled  group 
expansion  procedures. 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by 
the  group  descriptions  contained  in 
section  5  of  its  charter.  Where  a  sponsor 
organizatimi  expands  its  operations 
through  an  existing  corporate  entity,  the 
credit  union  may  serve  these  new 
entrants  to  its  field  of  membership  if 
they  are  part  of  a  group  described  in 
sedion  5.  Where  acquisitions  are  made 
which  add  a  new  wholly-  or  majority- 
owned  subsidiary,  the  group  cannot  be 
served  imtil  the  subsidiary  and  its 
location  are  individually  listed  in  the 
field  of  membership. 

The  written  request  for  an  addition 
must  be  supported  by  a  letter  from  a 
representative  of  the  corporate  imit  to  be 
added.  This  letter  must  indicate; 

•  That  the  group  wants  to  afiiliate 
with  the  applicant  federal  credit  imion 

•  That  at  present  the  group  does  nd 
have  any  credit  union  service  available 

•  The  number  of  persons  currently 
employed  by  the  corporate  unit  and 
their  work  locations 

•  The  relationship  to  the  primary 
sponsor 

This  letter  should  be  submitted  on  the 
letterhead  stationery  of  the  respective 
corporate  entity.  Included  with  the 
request  for  expansion  must  be  a  current 
financial  statement  for  the  applicant 
federal  credit  union. 

For  assodational  federal  credit 
unions,  expansions  along  common  bond 
lines  will  normally  be  allowed  only  at 
the  lowest  economically  feasible 
organizational  level  of  Uie  sponsoring 
assodation.  For  example,  a  federal 
credit  union  serving  the  members  of  a 
local  chapter  of  an  assodation  could 
apply  to  serve  the  members  of  another 
ch^ter. 

The  approval  or  disapproval  of  a  field 
of  membership  amendment  request  of 
an  existing  federal  credit  imion  adding 
an  assodation  which  crosses  NCUA 
regional  boimdaries  may  be  subjed  to 
spedal  review,  and  this  may  cause  some 
delay  in  processing.  The  re^onal 
diredor  whose  jurisdidion  includes  the 
applicant  credit  union  will  notify  the 
applicant  of  the  special  review  and  will 


advise  the  applicant  in  writing  of  the 
estimated  time  needed  to  reac^  a 
decision. 

Unlike  seled  group  additions, 
common  bond  additions  do  not  have 
operational  area  requiremmits.  That  is, 
an  addition  within  the  common  bond 
may  be  approved  even  through  the 
applicant  rederal  credit  union  does  not 
have  an  office  in  the  vicinity  of  the 
group  to  be  added. 

Select  group  additions 

Occupational  and  assodational 
groups  dissimilar  to  the  credit  union’s 
primary  sponsor  may  be  added  as 
“seled  group  additions.’’  The  following 
standards  and  procedures  for  adding 
these  groups  are  similar — but  not 
identical — to  those  described  in  Chapter 
1  for  including  groups  in  a  new  multiple 
group  charter. 

It  is  possible  for  a  federal  credit  union 
to  serve  the  employees  or  membms  of  a 
seled  group  who  are  located  outside  the 
operational  area  of  the  credit  union  as 
long  as  the  seled  group  has  its 
headquarters,  or  its  “paid  firom’’  or  its 
“supervised  firom’’  location  Mdthin  the 
credit  union’s  operational  area,  or  a 
majority  of  the  company’s  employees 
work  within  the  credit  union’s 
operational  area.  This  provision  also 
applies  to  a  group  whose  headquarters 
location  is  within  the  operational  area  of 
the  credit  union  but  whose  employees 
are  so  widely  dispersed  that  no  single 
location  constitutes  a  majority. 

•  Standards  for  Adding  Seled  Groups 

Each  group  to  be  added  must  have  its 
own  common  txmd.  The  group  may  be 
either  an  occupational  or  assodational 
group.  However,  the  group  cannot  be 
defined  by  a  common  bond  of 
community.  Moreover,  special  care  will 
be  exerdsed  by  the  regional  diradors  in 
considering  requests  for  seled 
assodational  group  expansions  where 
the  assodation 's  memtership  is 
geographically  dispersed.  The 
assodational  chartering  criteria 
discussed  in  Chapter  1 — Widely 
Dispersed  Assodational  Charters— will 
apply  in  its  entirety  to  seled 
assodational  group  expansion  requests. 

Each  group  must  individually  request 
inclusion  in  the  federal  credit  union’s 
field  of  membership. 

The  credit  union  must  possess  the 
financial  resources  and  management 
capability  to  provide  quality  credit 
union  service  to  the  group.  The 
applicant  credit  union’s  current  CAMEL 
rating  and  financial  condition  will  be 
considered  under  this  criterion. 

The  addition  request  must  be 
economically  feasible  and  advisable. 
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Each  group  must  be  within  the 
"operational  area**  of  the  credit  imion’s 
home  or  branch  ofRce.  The  operational 
area  of  an  existing  credit  union  is  an 
area  surrounding  the  credit  union’s 
home  and  each  teandi  ofhce— either 
existing  or  planned — that,  as 
determined  by  NCUA  in  its  discretion, 
can  reasonably  be  served  by  that  office. 
Normally,  NCUA  will  consider  the  area 
within  a  25  mile  radius  of  the  home  or 
branch  oHice  as  the  operational  area. 
With  rural  populations  particularly, 
however,  the  area  the  ciedit  union  can 
reasonable  serve  may  be  somewhat 
broader. 

Whether  a  credit  union  facility 
qualifies  as  a  ’‘home’*  or  "branch"  office 
will  depend  on  the  circumstances  of 
each  particular  case.  On  the  one  hand, 
a  facility,  which  is  directly  and  solely 
owned  by,  leased  by,  or  donated  by  a 
credit  union,  and  has  a  credit  union 
employee  regularly  on  site  who  accepts 
payment  on  shares  and  disburses  loans, 
is  clearly  a  home  or  branch  office.  On 
the  other  hand,  an  ATM  or  similar  cash 
disbursing  machine  is  not. 

Between  these  two  extremes  are  a  host 
of  arrangements — e.g.,  shared 
ownership,  full  service  facilities; 
individually  owned  facilities  with 
shared  staffi  and  facilities  owned 
through  a  CUSO  individually  or  jointly 
with  other  credit  unions  or  other 
financial  institutions  (sometimes  called 
"shared  facilities**  or  ’‘shared  service 
centers”).  Recognition  of  each  of  these 
intermediate  cases  as  a  home  or  branch 
office  will  take  into  account  all  relevant 
circumstances,  including: 

•  The  demonstrated  commitment  on 
the  part  of  the  credit  union  to  serve  the 
groupin  that  area  for  the  long  term 

•  Tlie  likelihood  that  the  group  will 
perceive  that  commitment 

•  The  adequacy  of  the  facility  and 
staff  in  relation  to  the  needs  of  the  group 
to  be  served 

•  The  desires  of  the  ^up 

•  The  availability  of  other  credit 
union  service 

“Shared  service  centers"  or  "shared 
facilities"  generally  will  not  be 
considered  “branches"  for  the  purposes 
of  field  of  membership  expansions. 
Regional  directors  may  make 
exceptions,  considering  all  pertinent 
factors — for  example,  for  cr^it  unions 
which  are  converting  an  existing  branch 
to  a  shared  facility.  It  is  not  NCUA’s 
intention  to  force  a  credit  imion  to 
maintain  an  unprofitable  branch  just  to 
enable  select  group  expansions  around 
that  branch. 

A  home  or  branch  office  will  be 
considered  “planned”  if  it  is  actually 
going  to  be  established  and  if  the 
current  field  of  membership  constitutes 


a  significant  portion  of  the  total  field  of 
membership  to  be  served  initially  by  the 
proposed  office.  Although  the  addition 
of  a  new  select  group  alone  is  not 
enough  to  justify  a  proposed  home  or 
branch  office,  it  is  permissible  to 
include  new  groups  as  partial 
justification  for  a  proposed  branch  office 
if  that  office  will  also  improve  credit 
union  service  to  the  existing  field  of 
membership. 

In  the  case  of  a  planned  office,  NCUA 
may,  in  its  discretion,  require  financial 
projections  and/or  a  business  plan 
supporting  expansions  around  that 
branch  office  in  order  to  determine  the 
economic  feasibility  and  to  address  any 
safety  and  soundness  concerns  of  the 
expansion. 

All  persons  within  the  group  who 
work  or  meet  regularly  within  the 
operational  area  are  "within"  the 
operational  area.  The  following  are  also 
"within"  the  operational  area; 
employees  of  a  firm  who  are  paid  from 
or  supervised  from  a  place,  or  > 
employees  of  a  firm  or  members  of  a 
group  which  has  their  headquarters  at  a 
place  within  the  operational  area;  and 
all  employees  of  a  firm  or  members  of 
a  group  which  has  a  majority  of  its 
employees  working  or  members  within 
the  operational  area. 

Documentation  Requirements 

The  process  to  add  a  select  group  to 
a  federal  credit  union’s  field  of 
membership  is  a  relatively  simple  one. 

A  federal  credit  imion  must  submit  a 
formal  written  request,  using  the 
Application  for  Field  of  Membership 
Change  form  shown  in  appendix  E.  or 
its  equivalent,  to  the  appropriate  NCUA 
regional  director.  The  request  must  be 
signed  by  the  credit  union’s  president  or 
an  authorized  board  members. 

Included  in  the  request  must  be  the 
following: 

•  The  requesting  credit  union’s  most 
current  financial  statements  and.  where 
available,  branch  office  financial 
statements  where  the  expansion  is  based 
on  a  branch  office  location 

•  For  each  group  seeking  to  be 
included  in  the  credit  union’s  field  of 
membership,  the  credit  union  must 
provide  a  letter  from  the  group,  on  the 
group’s  letterhead  stationery  and  signed 
by  a  responsible  official  of  the  group, 
containing  the  following  information: 

•  The  fact  that  the  group  wants  to 
obtain  service  from  the  requesting  credit 
union  and  the  extent  to  wffich  the  group 
will  support  the  credit  union — e.g.,  by 
providing  access  to  its  employees  or 
members  via  payroll  deduction,  by 
permitting  use  of  employee  or  member 
newsletter,  etc. 


•  The  number  of  employees  or 
members  in  the  group 

•  The  proximity  to  the  credit  union’s 
closest  office,  either  home  or  branch 

•  The  name  of  any  credit  union  to 
which  the  group  currently  has  access;  if 
there  are  none,  the  letter  must  state  this 
fact 

•  If  the  group  is  el^ble  for 
membership  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  standards  set  forth  in  the  "Overlaps" 
section  of  Chapter  1. 

•  If  the  group  is  to  be  included  in  the 
credit  union’s  field  of  membership 
because  it  is  within  the  operational  area 
of  a  home  or  brandi  office,  the  credit 
union  must  submit  sufficient 
information  to  support  the  conclusion 
that  the  group  is  within  the  operational 
area  of  its  home  or  a  branch  office. 

Employee  leasing  companies 

In  general,  employee  leasing 
companies  will  be  treated  as  any  other 
select  group  addition.  Usually  such 
leasing  companies  employ  persons  and 
then  lease  them,  with  insurance 
coverage  and  other  benefits,  to  other 
companies  under  long-term  contracts. 

when  a  credit  unitm  is  requesting  the 
addition  of  an  employee  leasing 
company  to  its  field  of  membership,  the 
credit  union  must  provide  a  listing  of 
each  of  the  leasing  company’s  clients 
and  their  geographic  locations. 

Should  the  leasing  company 
subsequently  develop  additional  client 
relationships  which  desire  credit  union 
service,  the  federal  credit  union  must 
submit  a  routine  request  for  a  select 
group  addition  for  each  new  client. 

The  following  wording  will  be  used  to 
define  the  groups  in  this  type  of  field  of 
membership  request; 

“Employees  of  (name  of  leasing  company] 
who  work  regularly  at  the  following 
businesses  at  the  locations  specified: 
(followed  by  a  list  of  the  name  and  location 
of  the  businesses  supplied  with  emplo)ree8 
by  the  leasing  company.) 

This  type  of  field  of  membership 
expansion  is  generally  for  long  term 
relationships  and  is  not  permissible  if 
the  leasing  company  only  provides 
temporary  employees  with  no  extended 
relations)^  p  to  the  client  company,  i.e. 
temporary  secretaries.  *11118  does  not 
preclude  the  addition  of  regular 
employees  of  temporary  employment 
firms,  such  as  Kelly  Services  and 
Manpower,  from  being  added  to  a  field 
of  membership  as  a  select  group. 

Block  additions 

When  a  state  chartered  credit  union  is 
converting  to  federal  charter  or  when  a 
credit  union  is  being  merged  into  a 
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federal  credit  union,  large  blocks  of 
select  groups  freouently  are  added  to  a 
credit  union’s  field  of  membership.  In 
such  cases,  the  credit  union  whose  field 
of  membership  is  being  revised  should 
consult  directly  with  the  appropriate 
regional  office  early  in  the  process  to 
ensure  the  efficient  treatment  of  such 
revisions  and  to  avoid 
misunderstandings. 

Therefore,  when  a  block  of  50  or  more' 
new  groups  is  being  added  to  a  credit 
union’s  field  of  membership  at  any  one 
time,  in  addition  to  requirements 
previously  stated  for  adding  select 
groups,  NCUA  may  require  a  list  of  the 
prospective  sponsors  and  their  locations 
be  provided  on  a  computer  diskette. 
Direct  coordination  with  the  appropriate 
NCUA  regional  office  will  ensure  the 
compatibility  of  hardware  and  software. 

Community  federal  credit  union  field  of 
membership  expansions 
Commimity  federal  credit  unions  may 
expand  their  fields  of  membership  only 
by  redefining  their  boundaries.  There 
must  be  regular  contact  among  persons 
who  live  or  work  within  the  proposed 
well-defined  neighborhood,  community 
or  rural  district.  The  burden  of  proof  for 
existence  of  the  common  bond  is  placed 
upon  the  applicant  credit  union.  See 
appendix  G  for  additional  information 
regarding  this  issue. 

m  the  majority  of  cases  where 
commimity  credit  unions  are  asking  to 
expand  their  areas  of  service,  and  in  all 
cases  where  a  conversion  to  a 
community  charter  is  proposed,  an 
NCUA  staff  member  will  make  an  on¬ 
site  evaluation  of  the  proposal.  The  staff 
member  will  prepare  a  separate  analysis 
of  the  proposed  expansion,  independent 
of  the  credit  union’s  application. 
Following  completion  of  the  on-site 
evaluation  and  regional  office  review  of 
the  staff  member’s  report,  the  regional 
director  will  act  on  the  proposal, 
provided  that  the  size  of  the  proposed 
area’s  population  does  not  exceed  his  or 
her  delegated  authority.  If  so,  the 
applicant  credit  union  will  be  formerly 
apprised  of  the  need  for  NCUA  Board 
consideration. 

Conversion  to  community  charter 
An  existing  occupational, 
assodational  or  multiple  group  federal 
credit  union  may  apply  to  convert  to  a 
community  charter.  (See  appendix  G  for 
more  information  on  the  documentation 
necessary  for  consideration  of  a 
community  charter.) 

In  most  cases  of  an  occupational, 
assodational,  or  multiple  group  credit 
union  converting  to  community  charter, 
select  groups  outside  the  new 
community  credit  union’s  boundaries 


will  no  longer  be  eligible  for  credit 
union  service.  (The  “once  a  member, 
always  a  member’’  bylaw  provision  can 
alleviate  problems  to  some  degree.) 
However,  in  the  event  of  unusual  and 
stressful  situations— e.g.,  an  announced 
military  base  or  plant  closing,  or 
significant  cutbacks  or  downsizing — 
NCUA  may  include  existing  select 
groups  which  are  within  the  operational 
area  of  an  existing  home  or  branch  office 
but  outside  the  new  community 
boundaries.  NCUA  may  also 
subsequently  permit  the  new 
community  credit  union  to  add  other 
select  groups,  but  only  for  so  long  and 
to  the  extent  needed  to  ensure  the  credit 
union’s  continued  viability.  In  all  such 
cases,  NCUA  will  carefully  weigh  all 
matters  including  safety  and  soundness 
and  public  policy.  To  ensure 
consistency  in  the  application  of  this 
procedure  and  its  proper  application 
throughout  NCUA,  the  responsible 
regional  director  will  consult  with  each 
of  the  other  regional  directors  and 
NCUA’s  Director  of  Examination  and 
Insurance  prior  to  permitting  expansion 
of  a  community  credit  union’s  field  of 
membership  to  include  select  groups. 
The  views  of  the  majority  of  the  regional 
directors  and  the  Director  of 
Examination  and  Insurance  will  control. 
If  the  group  is  evenly  divided  on  the 
issue,  it  will  be  referred  to  the  NCUA 
Board  for  decision.  Denials  will  be 
appealable  to  the  Board  under  standard 
procedures. 

In  order  to  support  a  case  for  a 
conversion  to  community  charter,  the 
applicant  federal  credit  union  must 
develop  a  detailed  business  plan 
incorporating  the  following  data: 

•  Current  financial  statements, 
including  the  income  statement  and  a 
summary  of  loan  delinquency. 

•  A  map  or  maps  showing  both  the 
existing  and  proposed  boundaries  for 
the  field  of  membership. 

•  A  written  description  of  the  area  of 
community  service  for  the  proposed 
community  credit  union. 

•  The  most  current  population  figures 
for  the  existing  and  proposed 
boundaries. 

•  The  source  of  the  population 
information  :  census  data  are  considered 
the  most  authoritative;  the  greater  the 
population  of  the  proposed  area,  the 
greater  justification  necessary  to  support 
the  existence  of  the  “community”  and 
regular  contact  among  its  residents. 

•  Evidence  in  the  form  of  surveys  or 
letters  from  official  representatives  of 
prominent  groups  located  in  the  area  to 
be  added  showing  that  the  residents  of 
the  area  are  interested  in  affiliating  with 
the  applicant  credit  union. 


•  Evidence  that  the  proposed  area  is 
a  “community”  as  defined  in 
“Community  Common  Bond”  in 
Chapter  1. 

•  Information  concerning  the 
availability  of  financial  services  to  the 
residents  of  the  new  area. 

•  A  list  of  credit  unions  with  a  home 
or  branch  office  in  the  proposed  area.  (If 
present  credit  union  service  to  the 
residents  of  the  new  area  is  adequate, 
there  may  be  no  basis  for  the  proposed 
conversion.) 

•  The  attitude  of  current  credit  union 
sponsors  and  existing  credit  union 
members  toward  the  proposed 
conversion. 

•  The  advantages  and  disadvantages 
of  the  conversion  to  community  charter. 

•  The  anticipated  financial  impact  on 
the  credit  union  in  terms  of  need  for 
additional  employees  and  fixed  assets. 

Addition  of  retiree  or  senior  citizen 
associations 

Special  rules  apply  for  retiree  or 
senior  citizen  groups  that  seek  credit 
union  service.  For  field  of  membership 
addition  purposes,  these  groups  are 
viewed  as  unique  associational  groups 
which  do  not  need  to  meet  all  the 
requirements  for  associations  discussed 
in  Chapter  1. 

It  is  NCUA  Board  policy  to  make 
federal  credit  union  service  available  to 
as  many  senior  citizens  and  retirees  as 
possible  who  are  in  fact  interested  in 
obtaining  access  to  a  credit  union. 

Federal  credit  unions  are  encouraged 
to  bring  associations  of  senior  citizens 
or  retired  persons  within  their  fields  of 
membership,  and  to  sponsor  and  assist 
in  the  formation  of  such  associations 
where  they  do  not  exist. 

The  policies  recited  in  Chapter  1  for 
associational  groups  (requiring  that  the 
sponsoring  association  be  well- 
established  and  that  it  not  be  an 
organization  created  solely  as  a  vehicle 
to  obtain  credit  union  service)  do  not 
apply  to  retirees  or  senior  citizen 
associations.  Such  groups  may  be 
formed  with  the  primary  purpose  of 
providing  eligibility  for  federal  credit 
union  service  to  the  associations  and 
their  members. 

The  definitions  of  senior  citizen  or 
retiree  are  left  to  each  organization.  'The 
operational  area  criterion  does  not  apply 
to  senior  citizen  and  retiree 
organizations. 

Credit  unions  wishing  to  add  retiree 
or  senior  citizen  groups  to  their  field  of 
membership  must  submit  a  request  to 
the  appropriate  regional  director. 
However,  supporting  letters,  charter  and 
bylaws,  and  other  documentation  are 
not  required. 


Federal  Register  /  Vol.  58.  No.  143  /  Wednesday.  July  28.  1993  /  Proposed  Rules 


40485 


Additions  via  meigers,  purchase  Sr 
assumptions,  and  spin-offs 

NCUA  supports  credit  unions  desiring 
to  remain  a  separate  entity.  However, 
there  are  three  other  ways  a  federal 
credit  union  can  expana  its  field  of 
membership,  two  of  which  result  in  a 
credit  union’s  ceasing  to  exist — by 
taking  in  the  field  of  membership  of 
another  credit  imion  through  merger  or 
a  purchase  and  assumption  (P&A)  of 
certain  of  the  assets  and  liabilities  of  a 
credit  union  after  it  has  l^n  liquidated, 
or  by  taking  a  portion  of  a  continuing 
credit  union’s  field  of  membership 
through  a  spin-off.. 

Mergers  Generally 

With  some  exceptions,  the  standards 
applicable  to  field  of  membership 
additions  apply  to  mergers.  Moreover, 
where  the  meiging  credit  union  is  state 
chartered,  the  field  of  membership  rules 
applicable  to  a  credit  union  converting 
to  a  federal  charter  generally  apply  as 
well.  These  are  the  differences: 

•  As  to  a  merger  which  constitutes  an 
addition  within  the  common  bond,  the 
requirements  to  provide  a  request  for 
cr^it  union  service  from  the  corporate 
or  associational  unit  to  be  added  is  not 
required,  since  the  corporate  unit 
already  has  credit  union  service. 

•  As  to  a  merger  which  constitutes  a 
select  group  addition: 

•  For  the  same  reason,  the 
requirement  for  a  letter  from  each  group 
requesting  inclusion  in  the  credit 
union’s  field  of  membership  is  not 
required. 

•  Where  a  state-chartered  credit 
union  is  merging  into  a  federal  credit 
union,  the  operational  area  requirement 
may  be  waived  on  a  proper  showing  that 
the  state-chartered  credit  union  has 
been  able  to  provide  quality  credit 
union  service  to  its  field  of  membership 
and  that  the  federal  credit  union  will  be 
able  to  continue  quality  service.  The 
state  credit  union’s  field  of  membership 
will  be  worded  to  conform  to  federal 
credit  union  standards  as  discussed 
throughout  this  manual.  Any 
subsequent  field  of  member^ip 
additions  must  comply  with  select 
group  expansion  procedures. 

•  Mergers  of  community  credit 
unions  into  a  federal  credit  union  of  any 
type  may  be  accomplished  where  the 
operational  area  requirement  is  satisfied 
and  the  continuing  federal  credit  union 
is  not  interested  in  obtaining  the  field  of 
membership  of  the  merging  community 
charter.  The  continuing  federal  credit 
union  will  only  obtain  the  members  of 
record  of  the  merging  community  credit 
union. 

Where  both  credit  unions  are 
community  charters  and  the  criteria  for 


expanding  the  service  area  of  a 
commiuiity  credit  union  (as  discussed 
previously  in  this  chapter)  are  satisfied, 
the  entire  field  of  membership  of  the 
merging  credit  union  will  be  added  to 
the  continuing  federal  credit  union’s 
charter. 

•  Distress  Mergers 

Regardless  of  the  type  of  credit  union 
involved,  where  the  merging  credit 
union  is  suffering  such  severe  financial 
difficulties  that  it  will  become  insolvent 
within  twelve  months,  it  may  merge 
into  any  federal  credit  union  in  the 
same  operational  area. 

If  the  merging  credit  union  is 
community  ba^,  its  field  of 
membership,  to  the  extent  it  complies 
with  the  requirements  set  forth  in 
Chapter  1,  will  be  transferred  intact  to 
the  continuing  federal  credit  union.  In 
this  case,  the  continuing  federal  credit 
union  will  remain  as  an  occupational, 
associational,  community  or  multiple 
group  charter  for  purposes  of  future 
field  of  membership  expansions. 

•  Emergency  Mergers 

A  specifically  designated  emergency 
merger  may  be  approved  by  NCUA 
without  regard  to  field  of  membership 
or  other  legal  constraints.  An  emergency 
merger  involves  NCUA’s  direct 
intervention.  The  credit  union  to  be 
merged  must  either  be  insolvent  or  in 
danger  of  insolvency  and  NCUA  must 
determine  that: 

•  An  emergency  requiring 
expeditious  action  exists. 

•  Other  alternatives  are  not 
reasonably  available. 

•  The  public  interest  would  best  be 
ser\'ed  by  approving  the  merger. 

In  an  emergency  merger  situation, 
NCUA  takes  an  active  role  in  finding  a 
suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  stren^  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  credit  union  without  regard 
to  any  field  of  membership  restrictions 
and  without  changing  the  character  of 
the  credit  union  for  future  expansions. 
Under  this  authority,  therefore,  a  federal 
credit  union  may  take  into  its  field  of 
membership  a  group  defined  by  a 
community  or  associational  common 
bond  permitted  under  state  law, 
regardless  of  whether  that  common 


bond  definition  could  be  approved 
under  the  Federal  Credit  Union  Act. 

•  Purchase  and  Assumptions 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  consolidation  known 
as  purchase  and  assumption. 

A  purchase  and  assumption  has 
limited  application  because  the  failing  ~- 
credit  union  must  be  placed  into 
involuntary  liquidation.  However,  in  the 
few  instances  where  purchase  and 
assumption  may  occur,  the  assuming 
federal  credit  union,  as  with  emergency 
mergers,  may  acquire  the  entire  field  of 
membership  along  with  loans,  shares 
and  certain  designated  assets  and 
liabilities,  without  regard  to  field  of 
membership  expansion  restrictions  and 
without  changing  the  character  of  the 
continuing  cr^it  unicm  for  purposes  of 
future  field  of  membership  expansions. 

•  Spin-Offs 

A  “spin-off’  is,  in  effect,  a  partial 
merger  of  a  credit  union.  By  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  liabilities,  sheues 
and  capital  of  a  credit  union,  are 
transferred  to  a  new  or  existing  credit 
union. 

If  the  spin-off  goes  to  a  new  federal 
charter,  the  requirements  of  Chapter  1 
apply.  (See  that  chapter  for  discussion 
of  the  field  of  membership  and 
documentation  requirements  for  new 
federal  charters.) 

If  it  goes  to  an  existing  federal  charter, 
the  requirements  of  Chapter  2  apply. 

Spin-offs  involving  feoerally  insured 
credit  unions  in  difierent  NCUA  regions 
must  be  approved  by  all  affected 
regional  directors,  and  the  state 
supervisory  authorities,  as  applicable. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addres.ses,  as  a  minimum: 

•  Why  the  spin-off  is  being  requested. 

•  What  part  of  the  field  of 
membership  is  to  be  spun-off. 

•  Whether  the  affected  credit  unions 
have  a  common  sponsor  or  are  located 
within  the  same  operational  area. 

•  Which  assets,  liabilities,  shares  and 
capital  are  to  be  transferred. 

•  The  financial  impact  the  spin-off 
will  have  on  the  afiected  credit  imions. 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members. 

•  The  proposed  spin-off  date. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  rmions  and  the  proposed 
voting  ballot. 

Membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers — ^part  708  of  the 
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NCUA  rules  and  regulations— except 
that  only  the  members  directly  affected 
by  the  spin-off— those  whose  shares  are 
to  be  transferred — are  required  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote. 

Overlaps — See  Chapter  1  for 
discussion. 

Exclusionary  clauses — See  Chapter  1 
for  discussion. 

Professional  conflicts. 

It  is  important  for  a  credit  union,  as 
well  as  professional  organizations  such 
as  accounting  firms,  law  firms,  real 
estate  title  insurance  firms  and  appraisal 
firms,  to  avoid  the  appearance  of 
impropriety  when  the  credit  union 
contracts  with  a  professional 
organization  for  services.  This  is  even 
more  critical  if  the  professional 
organization  and/or  its  employees  are 
members  of  the  credit  union. 

When  a  professional  organization  is 
added  to  a  credit  union’s  field  of 
membership,  the  credit  union  should 
notify  the  professional  organization  of 
certain  provisions.  The  following 
provision  is  intended  to  ensure  that 
decisions  made  by  a  credit  union  and 
the  professional  organizations  serving 
the  credit  union  are  independent  of  any 
loan  decisions  or  deposit  activities. 

“Please  be  advised  that  with  respect  to  the 
addition  of  the  employees  of  (professional 
organization)  to  the  [F^l,  any  lending, 
deposit  and/or  other  credit  union  services 
involving  credit  union  members  who  are  also 
employees  of  the  firm  will  be  Independent 
horn  any  services  rendered  to  the  credit 
imion  by  the  firm  and  will  avoid  any 
appearance  of  impropriety.” 

A  credit  union  should  also  make  a 
similar  notification  to  a  professional 
organization  when  contracting  with  it  to 
provide  professional  services  to  the 
credit  union. 

Reviewing  field  of  membership  addition 
requests 

All  field  of  membership  addition 
requests  will  be  reviewed  by  regional 
office  staff  in  order  to  ensure  that  the 
requests  conform  to  NCUA  policy,  are 
properly  documented,  including 
compietion  of  the  Application  of  Field 
of  Membership  Change,  and  do  not 
cause  significantly  harmful  or 
unreasonable  overlap  with  the  fields  of 
membership  of  existing  credit  unions. 

NCUA  imderstands  and  appreciates 
the  importance  of  timely  processing  of 
well-supported  addition  requests.  To 
respond  to  this  desire  for  prompt 
handling,  each  regional  office  has 
established  a  goal  of  ten  working  days 
from  the  date  of  receipt  in  the  regional 
office  for  complete  processing  of  a 


routine  addition  request.  A  fully 
documented  request  that  fulfills  all  of 
the  criteria  discussed  in  this  manual 
and  does  not  require  written  or 
telephone  follow-up  will  normally  be 
processed  within  tffis  time. 

In  some  cases,  an  on-site  review  by 
NCUA  staff  may  be  requested  by  the 
regional  director  before  acting  on  a 
proposed  addition.  Nonstandard  or 
controversial  requests,  those  involving 
assodational,  community  or  multiple 
charters,  or  those  from  credit  xmions 
with  serious  operational  or  management 
problems,  are  most  likely  to  fall  into  this 
category. 

In  addition,  the  regional  director  may, 
at  his  discretion,  after  taking  into 
accoimt  the  significance  of  Uie  field  of 
membership  expansion  proposed, 
require  the  applicant  to  submit  a 
business  plan. 

The  condition  of  the  requesting  credit 
union  will  be  considered  in  every 
instance.  The  economic  feasibility  of 
expanding  the  field  of  membership  of  a 
credit  union  with  serious  management 
or  operational  problems  must  be 
carefully  considered  by  regional  staff  if 
the  safety  and  soundness  of  the  credit 
union  is  to  be  preserved. 

In  most  cases,  field  of  membership 
additions  will  only  be  approved  for 
credit  unions  which  are  operating 
satisfactorily.  If  a  federal  credit  union  is 
having  difficulty  providing  good  service 
to  its  current  membership,  it  may  have 
even  more  difficulty  serving  an  enlarged 
field  of  membership. 

In  some  cases,  expanding  the  field  of 
membership  of  a  struggling  credit  union 
may  do  more  harm  than  good.  A 
struggling  credit  union’s  resources  need 
to  be  focussed  on  current  problems. 
Placing  an  additional  strain  on  these 
resources  by  increasing  the  field  of 
membership  may  also  increase  the 
credit  union’s  problems. 

If  the  requested  addition  is  approved 
by  the  regional  director,  the  credit  union 
will  be  funiished  a  formal,  updated 
section  5  of  its  charter  which  restates 
the  field  of  membership,  including  the 
requested  addition.  After  action  by  the 
board  of  directors,  the  form  should  be 
promptly  filed  with  the  credit  union's 
official  charter  and  bylaws. 

Removal  of  groups  from  the  field  of 
membership 

Credit  unions  may  request  removal  of 
a  group  from  its  field  of  membership  for 
various  reasons.  The  most  common 
reasons  for  this  type  amendment  are: 

•  The  group  is  within  the  overlapping 
field  of  memlMrship  of  two  credit 
unions  and  one  wishes  to  discontinue 
service. 


•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group? 

•  The  group  has  ceased  to  exist. 

•  The  group  initiates  action  to  be 
removed  Gram  the  field  of  membership. 

When  a  federal  credit  imion  requests 
an  amendment  to  remove  a  group  firom 
their  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership. 
Membership  must  continue  for  those 
who  are  alrrady  members  through  the 
’’once  a  member,  always  a  member’’ 
provision. 

The  regional  director  will  consider 
these  types  of  requests  on  a  case  by  case 
basis. 

Denials 

If  a  request  for  a  field  of  membership 
amendment  is  denied  by  the  regional 
director,  the  credit  union  will  1^  so 
advised  in  writing.  The  letter  of  denial 
will  include  specific  reasons  why  the 
request  was  not  approved.  The  letter 
may  include  suggestions  for  making  the 
request  acceptable  and  other  options  the 
credit  union  could  consider. 

The  credit  union  will  be  informed 
that  there  is  a  right  to  appeal  the 
regional  director’s  decision  to  the  NCUA 
Board.  (The  credit  union  may  submit 
substantive  new  and  additional 
information  to  the  regional  director.  In 
these  instances,  the  submission  will  not 
be  considered  an  appeal  but  a  request 
for  reconsideration  by  the  regional 
director.) 

The  appeal  must  be  sent  to  the 
regional  office  within  60  days  of  the 
denial.  The  letter  of  appeal  should 
provide  the  credit  union’s  response  to 
the  reasons  for  the  denial.  Only  the 
information  which  the  regional  director 
had  available  to  make  the  denial 
decision  may  be  submitted  for  an 
appeal. 

The  regional  director  will  forward  the 
appeal  to  the  NCUA  Board.  NCUA 
central  office  staff  will  independently 
review  the  facts  of  the  case  and  present 
the  appeal  to  Board.  The  appealing 
credit  union  may  present  written  - 
documentation  only:  neither  the 
regional  director  not  the  credit  union 
will  be  permitted  to  present  oral 
arguments  to  the  Board. 

Service  status  reports 

Federal  credit  unions  which 
fiuquently  add  select  groups  to  their 
fields  of  membership  should  be 
prepared  to  furnish  a  written  summary 
of  the  results  of  their  efforts  to  bring 
service  to  the  employees  or  members  wf 
the  select  groups. 
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The  regional  directors  will 
periodically  request  that  such  federal 
credit  unions  submit  service  status 
reports  to  NCUA  showing,  at  a 
minimiun,  the  niunber  of  primary 
potential  members  of  each  select  group 
added  and  the  number  of  persons  from 
each  select  group  who  have  actually 
enrolled  as  credit  union  members. 

These  service  status  reports  can  be 
enlarged  to  require  information 
concerning  aggregate  share  and  loan 
activity  by  select  group  or  participation 
in  other  credit  union  services. 

In  any  event,  federal  credit  unions 
using  the  select  group  addition  method 
should  implement  an  information 
gathering  system  early  in  their  addition/ 
diversification  program  to  track  their 
progress  in  providing  service  to  the 
potential  members  of  their  select 
groups. 

This  information  will  help  the  credit 
imion  to  operate  more  efficiently  and 
will  give  management  the  data 
necessary  to  make  decisions  about 
marketing  strategy,  new  promotions, 
implementation  of  new  services,  etc. 

The  service  status  reports  will  enable 
NCUA  to  determine  which  federal  credit 
unions  are  serving  newly  added  groups, 
as  Well  as  any  federal  credit  unions  that 
are  not  serving  new  groups. 

If  the  NCUA  determines  that  a  federal 
credit  union  is  not  adequately  serving 
new  groups,  the  regional  director  may 
restrict  further  expansions  and  permit 
the  groups  not  being  adequately  served 
to  be  overlapped  with  another  federal 
credit  union  or  remove  the  select 
group(s)  not  being  served  from  section 
5  of  the  credit  union  charter. 

Chapter  3 — Charter  Conversions 
A  charter  conversion  is  a  change  in 
the  jurisdictional  authority  imder  which 
a  credit  union  operates.  A  credit  union’s 
charter  is  the  Instrument  given  to  the 
institution  by  the  government,  either 
state  or  federal,  granting  to  it  the 
authority  to  carry  out  credit  union 
business  in  accordance  with  law. 

Federal  credit  unions  receive  their 
charters  from  NCUA  and  are  subject  to 
its  supervision,  examination,  and 
regulation;  they  are  incorporated  under 
federal  law. 

State-chartered  credit  unions  are 
incorporated  in  a  particular  state, 
receiving  their  charter  from  the  state 
agency  responsible  for  credit  unions  and 
subject  to  die  state’s  supervisory 
authority.  If  the  state-chartered  credit 
union’s  deposits  are  federally  insured 
by  NCUA,  it  will  also  fall  imder  NCUA’s 
jurisdiction. 

A  federal  credit  union’s  power  and 
authority  are  principally  derived  from 
the  Federal  Credit  Union  Act  and  NCUA 


rules  and  regulations.  State-chartered 
credit  unions  are  principally  governed 
by  the  state  law  and  regulation. 

There  are  two  types  of  charter 
conversions — federal  charter  to  state 
charter,  and  state  charter  to  federal 
charter.  Although  common  bond  is  not 
an  issue  frnm  NCUA’s  standpoint  in  the 
case  of  a  federal  to  state  charter 
conversion,  the  procedures  and  forms 
relevant  to  such  a  conversion  have  been 
included. 

Conversion  of  a  State  Credit  Union  to  a 
Federal  Credit  Union 

•  General  Requirements 

Any  state-chartered  credit  union  may 
apply  to  convert  to  a  federal  credit 
union.  In  order  to  do  so,  it  must: 

•  Comply  with  state  law  regarding 
conversion: 

•  File  proof  of  compliance  with 
NCUA; 

•  File  the  required  conversion 
application,  proposed  federal  credit 
union  organization  certificate  and  other 
documents  with  NCUA; 

•  Comply  with  the  requirements  of 
the  Federal  Credit  Union  Act,  e.g., 
common  bond  and  reserve 
requirements;  and 

•  Be  granted  a  charter  by  NCUA. 
Conversions  are  treated  the  same  as 

any  initial  application  for  a  federal 
charter,  including  mandatory  on-site 
examination  by  NCUA.  NCUA  will  also 
consult  with  the  appropriate  state 
authority  regarding  the  credit  union’s 
current  condition,  management 
expertise,  and  past  performance.  Since 
the  applicant  in  a  conversion  is  an 
ongoing  credit  union,  the  economic 
advisability  of  granting  a  charter  is  more 
readily  determinable  than  in  the  case  of 
an  initial  charter  application. 

Generally,  a  converting  state  credit 
union’s  field  of  membership  must 
conform  to  NCUA  chartering  policy. 
However,  if  a  converting  credit  union 
can  demonstrate  that  it  has  been 
effectively  serving  groups  outside  what 
would  have  been  its  operational  area  if 
it  had  been  a  federal  credit  union,  the 
regional  director,  in  his  or  her 
discretion,  may  permit  continued 
service  to  these  groups  after  conversion. 
Every  reasonable  effort  will  be  made  to 
phrase  the  field  of  membership  similar 
to  the  presentations  in  Chapters  1  and 
2  with  individually  listed  groups  and 
their  locations.  In  any  case,  subsequent 
changes  must  conform  to  NCUA 
expansion  policy  in  effect  at  that  time. 

•  Submission  of  conversion  proposal  to 
NCUA 

'The  following  actions  are  to  be  taken 
before  submitting  a  conversion 
proposal: 


•  *1110  credit  union  board  must 
approve  a  proposal  for  conversion. 

•  The  Application  to  Convert  (NCUA 
Form  4401)  must  be  completed.  Its 
purpose  is  to  provide  the  regional 
dir^or  with  information  on  the  present 
operating  policies  and  financial 
condition  of  the  credit  union  and  the 
reasons  why  the  conversion  is  desired. 

A  continuation  sheet  may  be  used  if 
space  on  the  form  is  inadequate. 
Particular  attention  should  be  given  to 
answering  the  question  on  the  reasons 
for  conversion.  These  reasons  should  be 
stated  in  specific  terms,  not  as 
generalities. 

•  The  application  must  be 
accompani^  by  all  required 
attachments  including  the  following: 

•  Written  evidence  that  the  state 
supervisory  authority  is  either  in 
agreement  with  the  conversion 
proposal,  or,  if  not  in  agreement,  the 
reasons  therefor. 

•  The  Application  for  Insurance  of 
Accounts  (NCUA  9600)  in  the  case  of  a 
state  credit  union  that  is  not  federally 
insured. 

•  The  Application  and  Agreements 
for  Insurance  of  Accounts  (NCUA  9500). 

•  The  Federal  Credit  Union 
Investigation  Report,  Conversion  of 
State  dbarter  to  Federal  Charter  (Form 
NCUA  4000). 

•  The  most  current  financial  report 
and  delinquent  loan  schedule. 

•  The  Organization  Certificate  (NCUA 
4008).  Only  Part  (3)  and  the  signature/ 
notary  section  of  page  4  should  be 
completed  and,  where  applicable, 
signed  by  the  credit  union  officials.  The 
NCUA  regional  office  will  complete  the 
other  sections  of  this  document. 

•  NCUA  consideration  of  application  to 
convert 

•  Review  by  the  Regional  Director 

The  application  will  be  reviewed  to 
determine  that  it  is  complete  and  that 
the  proposal  is  in  compliance  with 
section  125  of  the  Federal  Credit  Union 
Act.  This  review  will  include  a 
determination  that  the  state  credit 
union’s  field  of  membership  is  in 
compliance  with  NCUA’s  chartering 
policies.  The  regional  director  may 
make  further  investigation  into  the 
proposal  and  may  require  the 
submission  of  additional  information  to 
support  the  request  to  convert.  At  this 
point,  NCUA  will  conduct  an  on-site 
review  of  the  credit  union. 

•  Examination  and  Payment  of  Fees 

NCUA  will  examine  the  books  and 
records  of  the  credit  union  on-site. 
NCUA  will  charge  the  credit  union  an 
examination  fee. 
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Note:  This  fee  may  be  waived  by  the 
regional  director  in  those  cases  where  the 
converting  credit  union  is  federally  insured. 

Non  fstterally  insured  credit  unions  will 
also  be  assessed  an  application  fee. 

•  Approval  by  the  Regional  Director 
and  Conditions  to  the  Approval 

The  conversion  will  be  approved  by 
the  regional  director  if  it  is  in 
compliance  with  section  125  of  the 
Federal  Credit  Union  Act  and  meets  the 
criteria  for  federal  insurance.  Where 
applicable,  the  regional  director  will 
specify  any  special  conditions  that  the 
ci^it  union  must  meet  in  order  to 
convert  to  a  federal  charter,  including 
(Jianges  to  the  credit  unicm’s  field  of 
membership  in  order  to  conform  to 
NCUA’s  chartering  policies.  Some  of 
these  conditions  may  be  set  forth  in  a 
Letter  of  Understanding  and  Agreement 
("LUA”),  which  requires  the  signature 
of  the  officials  and  the  regional  director. 

•  Notification 

The  regional  director  will  notify  both 
the  credit  rmion  and  the  state 
supervisory  authority  of  the  decision  on 
the  conversion. 

•  Action  by  Board  of  Directors 

Upon  being  informed  of  the  regional 

director’s  approval,  the  board  must: 

•  Comply  with  all  requirements  of  the 
state  supervisory  authority  that  will 
enable  the  credit  union  to  convert  to  a 
federal  charter  and  cease  being  a  state 
credit  union; 

•  Obtain  a  letter  or  official  statement 
from  the  state  supervisory  authority 
certifying  that  the  credit  union  has  met 
all  of  the  state  requirements  and  will 
cease  to  be  a  state  credit  union  upon  its 
receiving  a  federal  charter.  A  copy  of 
this  document  must  be  submitt^  to  the 
regional  director; 

•  Submit  a  statement  of  the  action 
taken  to  comply  with  any  conditions 
imposed  by  the  regional  director  in  the 
approval  of  the  conversion  proposal 
and,  if  applicable,  submit  t^  signed 
LUA. 

•  Application  for  a  Federal  Charter 

When  the  regional  director  has 

received  evidence  that  the  board  has 
completed  the  actions  described  above, 
then  a  federal  charter  and  new 
Certificate  of  Insurance  will  be  issued. 
The  credit  union  may  then  complete  the 
conversion  as  discussed  in  the  following 
section.  Denials  are  appealable  to  the 
NCUA  Board. 

•  Completion  of  the  Conversion 

•  E^ctive  Date  of  Conversion 

The  date  on  which  the  regional 
director  approves  the  Organization 
Certificate  and  the  Application  and 


Agreements  for  Insurance  of  Accoimts  is 
the  date  on  which  the  credit  union 
becomes  a  federal  credit  union.  The 
regional  director  will  notify  the  credit 
union  and  the  state  supervisory 
authority  of  the  date  of  the  conversion. 

•  Assumption  of  Assets  and  Liabilities 

As  of  the  effective  date,  the  federal 
credit  union  will  be  the  owner  of  all  of 
the  assets  and  will  be  responsible  tor  all 
of  the  liabilities  and  share  accounts  of 
the  state  credit  union. 

•  Board  of  Directors’ Meeting 

Upon  receipt  of  its  federal  charter,  the 
board  will  hold  its  first  meeting  as  a 
federal  credit  union.  At  this  meeting, 
the  board  will  transact  such  business  as 
is  necessary  to  complete  the  conversion 
as  approved  and  to  operate  the  credit 
union  in  accordance  with  the 
requirements  of  the  Federal  Credit 
Union  Act  and  NCUA  rules  and 
regulations.  Actions  to  be  taken  at  this 
meeting  include: 

a.  Change  of  the  credit  union’s  name 
on  ail  records,  accoimts,  investments 
and  other  documents  evidencing  assets 
or  liabilities  of  the  credit  union; 

b.  Changes  to  the  credit  union’s  books 
and  records: 

(1)  As  of  the  commencement  of 
business,  the  accounting  system, 
records,  and  forms  must  conform  to  the 
standards  established  by  NCUA; 

(2)  New  journal  and  cash  record  and 
general  ledger  pages  should  be  set  up. 
The  general  le^er  accounts  for  the  state 
credit  union  will  be  posted  through  the 
effective  date  of  the  conversion,  and  the 
new  balances  will  be  transferred  to  the 
new  general  ledger  accounts  of  the 
federal  credit  union; 

(3)  The  income  and  expense  accounts 
of  the  state  credit  union  will  not  be 
closed  unless  the  conversion  is  at  the 
close  of  an  accounting  period  or  is 
required  by  the  state  supervisory 
authority;  and 

(4)  The  individual  share  and  loan 
ledger  accounts  used  by  the  state  credit 
union  may  continue  to  be  used.  The 
federal  credit  union’s  names  should  be 
properly  refiected  on  these  accounts. 

•  Reports  to  NCUA 

Within  10  days  after  commencement 
of  operations,  the  federal  credit  union 
must  submit  to  the  regional  director  the 
following: 

•  Report  of  Officials  (NCUA  4501) 

•  Financial  and  Statistical  Reports, 
(Forms  FCU  109A,  109B,  and  109F,  or 
their  equivalent)  as  of  the 
commencement  of  business  of  the 
federal  credit  union. 


Conversion  of  a  Federal  Credit  Union  to 
a  State  Credit  Union 

•  General  Requirements 

Any  federal  credit  imion  may  apply  to 
convert  to  a  state  credit  union.  In  order 
to  do  so,  it  must: 

•  Comply  with  the  requirements  of 
the  Federal  Credit  Union  Act  (section 
125)  that  enable  it  to  convert  to  a  state 
credit  union  and  to  cease  being  a  federal 
credit:  and 

•  Comply  with  applicable  state  law 
and  the  requirements  of  the  state 
supervisory  authority. 

•  Special  provisions  regarding  Federal 
share  insurance 

If  the  federal  credit  union  wants  to 
continue  federal  share  insurance  after 
the  conversion  to  a  state  credit  uniiHi,  it 
must  submit  an  Application  for 
Insurance  of  Accounts  (Form  NCUA 
9600)  to  the  regional  director  at  the  time 
it  requests  approval  of  the  conversion 
proposal.  ’The  regional  director  has  the 
authority  to  approve  or  disapprove  the 
Application. 

It  the  converting  federal  credit  union 
does  not  want  to  continue  federal  share 
insurance  or  if  its  application  for 
continued  insurance  is  denied, 
insurance  will  cease  in  accordance  with 
the  provisions  of  section  206  of  the 
Federal  Credit  Union  Act. 

If,  upon  its  conversion  to  a  state  credit 
union,  the  federal  credit  union  will  be 
terminating  its  federal  share  insurance 
or  converting  finm  federal  to  nonfederal 
share  insurance,  it  must  comply  with 
the  membership  notice  and  voting 
procedures  set  forth  in  section  206  of 
the  Federal  Credit  Union  Act  and  part 
708  of  NCUA’s  rules  and  regulations. 

Where  the  state  credit  union  will  be 
non  federally  insured,  federal  insurance 
ceases  on  the  effective  date  of  the 
conversion.  If  it  will  be  otherwise 
uninsured,  then  federal  insurance  will 
cease  one  year  after  the  date  of 
conversion  subject  to  the  restrictions  in 
section  206(d)(1)  of  the  Federal  Credit 
Union  Act.  In  either  case,  the  state 
credit  imion  will  be  entitled  to  a  reftmd 
of  the  federal  credit  union’s  NCUSIF 
capitalization  deposit  and  any  unused 
portion  of  the  federal  insurance 
premium  after  the  final  date  on  which 
any  of  its  shares  are  federally  insured. 

'The  NCUA  Board  reserves  the  right  to 
delay  the  refund  of  the  capitalization 
deposit  for  up  to  one  year  if  it 
determines  that  payment  would 
jeopardize  the  NCUSIF. 

•  Submission  of  conversion  proposal  to 
NCUA 

Upon  approval  of  a  proposition  for 
conversion  by  a  majority  vote  of  the 
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board  of  directors  at  a  meeting  held  in 
accordance  with  the  federal  oredit 
union’s  bylaws,  the  conversion  proposal 
will  be  submitted  to  the  regional 
director  and  will  include: 

•  A  current  financial  report; 

•  A  oirrent  delinquent  loan  schedule; 

•  An  explanation  and  appropriate 
documents  relative  to  any  (manges  in 
insurance  of  member  accounts; 

•  A  resolution  of  the  board  of 
directors; 

•  A  proposed  Notice  of  Special 
Meeting  of  the  Members  (NCUA  4221); 

•  A  copy  of  the  ballot  to  be  sent  to 
members  (NCUA  4506); 

•  Evidence  that  the  state  supervisory 
authority  is  in  agreement  with  the 
conversion  proposal;  and 

•  A  statement  of  reasons  supporting 
the  request  to  convert. 

•  Approval  of  proposal  to  convert 

•  Review  by  the  Regional  Director 

The  proposal  will  be  reviewed  to 
determine  that  it  is  complete  and  is  in 
compliance  with  section  125  of  the 
Federal  Credit  Union  Act.  The  regional 
director  may  make  further  investigation 
into  the  proposal  and  require  the 
submission  of  additional  information  to 
support  the  request. 

•  Conditions  to  the  Approval 

The  regional  director  will  specify  any 
special  conditions  that  the  credit  \mion 
must  meet  in  order  to  pnxmed  with  the 
conversion. 

•  Approval  by  the  Regional  Director 

The  proposal  will  be  approved  by  the 
regional  director  if  it  is  in  compliance 
with  section  125  and,  in  the  case  where 
the  state  credit  union  will  no  longer  be 
federally  insured,  the  notice  and  voting 
requirements  of  section  206  of  the 
Federal  Credit  Union  Act. 

•  Notification 

The  regional  director  will  notify  both 
the  credit  imion  and  the  state 
supervisory  authority  of  the  decision  on 
the  proposal. 

•  Approval  of  proposal  by  members 

•  Upon  approval  of  the  proposal  by 
the  regional  director,  the  following 
actions  will  be  taken  by  the  board  of 
directors; 

•  The  proposal  must  be  submitted  to 
the  members  for  approval  and  a  date  set 
for  a  vote  on  the  proposal.  The  proposal 
may  be  acted  on  at  the  annual  meeting, 
at  a  special  meeting  for  that  purpose,  or 
by  written  ballot  to  be  filed  by  the  date 
set  for  the  vote. 

•  Members  must  be  given  advance 
notice  (NCUA  4221)  of  the  meeting  at 
which  the  proposal  is  to  be  submitted  in 


a(xordance  with  the  provisions  of  the 
Federal  Credit  Union  Bylaws  (Article 
V).  The  notice  shall: 

•  Specify  the  purpose,  time  and  plac» 
of  the  meeting; 

•  Include  a  brief  and  acxurate 
statement  of  the  reasons  for  and  against 
the  proposed  conversion,  including  any 
effe^  it  (X)uld  have  upon  share 
holdings,  insurance  of  member 
accounts,  and  the  policies  and  practices 
of  the  credit  union; 

•  Inform  the  meml^rs  that  they  have 
the  right  to  vote  on  the  proposal  at  the 
meeting,  or  by  written  l»llot  to  be  filed 
not  later  than  the  date  and  time 
announced  for  the  annual  meeting,  or  at 
the  special  meeting  called  for  that 
purpose; 

•  Be  accompanied  by  a  Ballot  for 
Conversion  Proposal  (NCUA  4506);  and 

•  State  in  bold  face  type  that  the  issue 
will  be  decided  by  a  majority  of 
members  who  vote. 

•  A  copy  of  the  notice  of  the  meeting 
shall  be  delivered  to  the  regional 
director  at  the  same  time  that  it  is 
delivered  to  the  members. 

•  The  proposed  conversion  must  be 
approved  by  a  majority  of  all  of  the 
members  who  vote  on  the  proposal,  a 
quorum  being  present,  in  order  for  the 
credit  union  to  proceed  further  with  the 
proposition.  Ballots  cast  by  members 
who  did  not  attend  the  meeting  but  who 
submitted  their  ballots  in  accordance 
with  instructions  above  will  be  coimted 
with  votes  (cst  at  the  meeting.  In  order 
to  have  a  suitable  record  of  the  vote,  the 
voting  at  the  meeting  should  be  by 
written  ballot  as  well. 

•  The  board  of  directors  shall,  within 
10  days,  certify  the  results  of  the 
membership  vote  to  the  regional 
director.  The  statement  shall  be  verified 
by  affidavits  of  the  Chief  Executive 
Officer  and  the  Recording  Officer  on 
NCUA  4505. 

•  Compliance  with  state  laws 

If  the  proposition  for  conversion  is 
approved  by  a  majority  of  all  members 
who  voted,  the  board  of  directors  should 
then: 

•  Ensure  that  all  requirements  of  state 
law  and  the  state  supervisory  authority 
have  been  accommc^ated; 

•  Ensure  that  the  state  charter  or  the 
license  has  been  received  within  90 
days  from  the  date  members  approved 
the  proposal  to  convert; 

•  Ensure  that  the  regional  director  is 
kept  informed  as  to  progress  toward 
conversion  and  of  any  material  delay  or 
of  substantial  difficulties  whicdi  may  be 
encoemtered. 

If  the  conversion  cannot  be  completed 
within  the  90-day  period,  the  regional 


director  should  be  informed  of  ttin 
reasons  for  the  delay. 

•  Completion  of  conversion 

In  order  for  the  conversion  to  be 
completed,  the  following  steps  are 
necessary: 

•  The  board  of  directors  will  submit 

a  copy  of  the  state  charter  to  the  regional 
director  within  10  days  of  its  receipt. 
This  will  be  aexompanied  by  the  f^eral 
cdiarter  and  the  federal  insurance 
certificate.  A  copy  of  the  financial 
reports  (FCU  109A  and  109B)  as  of  the 
preceding  month-end  should  be 
submitted  at  this  time. 

•  The  regional  director  will  notify  the 
credit  union  and  the  state  supervisory 
authority  in  writing  of  the  receipt  of 
evidence  that  the  credit  union  has  been 
authorized  to  operate  as  a  state  credit 
union. 

•  The  credit  union  shall  cease  to  be 

a  federal  credit  imion  as  of  the  effective 
date  of  the  state  charter. 

•  If  the  regional  director  finds  a 
material  deviation  fi'om  the  provisions 
that  would  invalidate  any  steps  taken  in 
the  conversion,  the  credit  union  and  the 
state  supervisory  authority  shall  be 
promptly  notifi^  in  writing.  This 
notice  may  be  either  before  or  after  the 
copy  of  the  state  charter  is  filed  with  the 
regional  director.  The  notice  will  inform 
the  credit  union  as  to  the  nature  of  the 
adverse  findings.  The  conversion  will 
not  be  efiected  and  completed  until  the 
improper  actions  and  steps  have  been 
corrected. 

•  Upon  ceasing  to  be  a  federal  credit 
union,  the  credit  union  shall  no  longer 
be  subject  to  any  of  the  provisions  of  the 
Federal  Credit  Union  Act,  except  as  may 
apply  if  federal  share  insurance 
coverage  is  continued.  The  successor 
state  c^it  union  shall  be  immediately 
vested  with  all  of  the  assets  and  shall 
continue  to  be  responsible  for  all  of  the 
obligations  of  the  federal  credit  union  to 
the  same  extent  as  though  the 
conversion  had  not  taken  place. 
Operation  of  the  cnodit  union  firom  this 
point  will  be  in  accordance  with  the 
requirements  of  state  law  and  the  state 
cr^it  union  supervisory  authority. 

•  If  the  regional  director  is  satisfied 
that  the  conversion  has  been 
accomplished  in  accordance  with  the 
approved  proposal,  the  federal  charter 
will  be  canceled. 

•  There  is  no  federal  requirement  for 
closing  the  records  of  the  federal  credit 
union  at  the  time  of  conversion  or  for 
the  manner  in  whicdi  the  records  shall 
be  maintained  thereafter.  The 
converting  credit  union  is  advised  to 
contact  the  state  supervisory  authority 
for  applicable  state  requirements.  The 
credit  union  shall  no  longer  use  the 
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words  "Federal  Credit  Unicm"  in  its 
name  nor  represent  itself  in  any  manner 
as  being  a  federal  credit  union. 

•  If  the  state  credit  union  is  to  be 
federally  insured,  the  regional  director 
adll  issue  a  new  insiuance  certificate. 

Af^peadix  A — Gloesaiy 

These  definitions  apply  only  for  use 
with  this  Manual.  Definidons  are  not 
intended  to  be  all  inclusive  mr 
comprehensive.  This  Manual,  the 
Federal  Credit  Union  Act,  and  NCUA 
rules  and  regulations  as  well  as  state 
laws  may  be  used  for  further  reference. 

Appeal— The  right  of  a  credit  union  or 
charter  applicant  to  request 
reconsideration  of  an  unfavorable 
NCUA  Regional  Director’s  decision  to  a 
higher  auUiority.  Appeals  are  usually 
made  to  the  NCUA  Board  through  the 
Regional  Directors. 

Associational  common  bond — 
Association  resulting  from  membership 
in  an  organization,  participation  in 
whose  activities  develops  common 
loyalties,  mutual  benefits  and  mutual 
interests.  The  association  should  hold 
regular  meetings  and  sponsor  other 
activities  that  provide  for  contact  among 
members. 

Associational  credit  union — A  credit 
xmion  whose  field  of  membership 
consists  primarily  of  persons  who  are 
members  of  one -or  more  related 
associational  groups. 

Business  plan — Plan  submitted  by  a 
charter  applicant  or  existing  federal 
credit  union  addressing  the  economic 
viability  of  a  proposed  charter  or  field 
of  membership  addition. 

Charter— The  document  which 
authorizes  a  group  or  combination  of 
groups  to  operate  as  a  credit  union  and 
defines  the  fundamental  limits  of  its 
operating  authority,  generally  including 
the  persons  the  cr^t  union  is 
permitted  to  accept  for  membersliip. 
Charters  are  issued  by  the  National 
Credit  Union  Administration  for  federal 
credit  unions  and  by  the  designated 
state  chartering  authority  for  credit 
unions  organized  imder  the  laws  of  that 
state. 

Common  bond— -The  characteristic  or 
combination  of  characteristics  which 
distinguishes  a  particular  group  of 
persons  from  the  general  public.  There 
are  only  three  common  bonds  which 
can  serve  as  a  basis  for  a  group’s 
forming  or  being  included  in  a  federal 
credit  union:  employment  by  the  same 
person  or  entity  ("occupational  common 
bond"),  membership  in  the  same 
association  ("associational  common 
bond"),  and  residence  or  employment  in 
the  same  geographic  area  ("community 
common  bond"). 


Community  common  bond — 
Residence  or  employment  of  persons 
and  business  and  other  legal  entities 
located  within  the  same  well-defined 
neighborhood,  community  or  rural 
district. 

Community  credit  union — ^A  credit 
imion  whose  field  of  membership 
consists  of  persons  who  live  or  work  in 
the  same  well-defined  neighborhood, 
community,  or  rural  district. 

Conversion — ^The  process  of  changing 
fiom.  a  federal  to  a  state  or  state  to 
federal  credit  union  charter. 

Credit  union — A  member-owned,  not- 
for-profit  cooperative  financial 
institution  formed  to  permit  those  in  the 
field  of  membership  specified  in  the 
charter  to  save,  borrow,  and  obtain 
related  financial  services.  Federal  credit 
unions  are  chartered  as  corporations 
pursuant  to  the  Federal  Credit  Union 
Act. 

Economic  viability— An  overall 
evaluation  of  the  cr^t  union’s  or 
charter  applicant’s  ability  to  operate 
successfully. 

Emergency  meiger— Pursuant  to 
section  205(h)  of  the  Federal  Credit 
Union  Act,  authority  of  NCUA  to  merge 
two  credit  unions  without  regard  to 
field  of  membership  piolicy. 

Exclusionary  clause — ^A  limitation, 
written  in  a  o^t  union’s  charter, 
which  precludes  the  credit  union  from 
serving  a  portion  of  a  group  otherwise 
included  in  its  field  of  membership. 
Exclusionary  clauses  are  used  to  prevent 
certain  overlaps  of  fields  of  membership 
between  credit  imions. 

Federal  share  insurance — ^Insurance 
coverage  provided  by  the  National 
Credit  Union  Share  Insurance  Fund  and 
administered  by  the  National  Credit 
Union  Administration.  Coverage  is 
provided  for  qualified  accounts  in  all 
federal  credit  unions  and  participating 
state  credit  unions. 

Field  of  membership — ^The  persons 
(persons  may  include  organizations  and 
other  legal  entities)  a  cr^it  union  is 
permitt^  to  accept  for  membership.  A 
federal  credit  union’s  field  of 
membership,  set  forth  in  paragraph  5  of 
its  charter,  may  be  made  up  entirely  of 
a  single  group,  related  groups  with  one 
common  bond,  or  of  unrelated  groups 
each  having  its  own  common  bond. 

Letter  of  understanding  and 
agreement — ^Agreement  l^tween  NCUA 
and  federal  credit  union  officials  not  to 
engage  in  certain  activities  and/or  to 
establish  reasonable  operational  goals. 
These  are  normally  entered  into  with 
new  charter  applicants,  and 
occasionally  with  credit  imions  granted 
significant  charter  expansimis  and  are 
for  a  limited  time. 


Mef;ger— Absorption  by  one  credit 
union  of  all  of  the  assets,  liabilities  and 
equity  of  another  credit  imion.  Mergers 
must  be  approved  by  the  National  Credit 
Union  Administration  and  by  the 
appropriate  state  supervisory  authority 
whenever  a  state  cr^t  union  is 
involved. 

Multiple  group  credit  um'on—A  credit 
imion  whose  field  of  membership 
consists  of  groups  of  perstms,  each 
group  with  its  own  common  bond.  The 
groups  may  be  occupational, 
assodational,  or  a  combination  thereof 
and  do  ncrt  need  to  share  a  common 
bond  or  be  in  any  way  related  to  one 
another. 

Occupational  common  bond — 
Employment  by  the  same  employer. 
"Employment"  includes  long  term 
contractual  arrangements  wUch  are  the 
practical  equivalent  of  regular 
employment.  "Employer”  comprises  a 
parent  corporation  and  other 
corporations  in  which  the  parent 
directly  or  indirectly  holds  at  least  a 
majority  interest. 

Occupational  credit  union — ^A  credit 
union  whose  field  of  membership 
consists  primarily  of  persons  employed 
by  the  same  entity  or  related  entities. 

Operational  area — ^The  operational 
area  of  a  credit  union  is  an  area 
surrounding  the  credit  union’s  home 
and  each  branch  office  that,  as 
determined  by  NCUA  in  its  discretion, 
can  reasonably  be  served  by  that  office. 
Normally,  NCUA  will  consider  the  area 
within  a  25  mile  radius  of  the  home  or 
branch  office  as  the  operational  area. 
With  rural  populations,  however,  the 
area  the  cr^it  union  can  reasonably 
serve  may  be  somewhat  broader.  But  a 
credit  imion  cannot  "annex"  adjoining 
areas — i.e.,  add  a  group  in  an  adjacent 
area  because  the  group  or  a  portion  of 
the  area  the  group  is  located  in  is  within 
25  miles  of  the  outer  edge  of  the  credit 
union’s  operational  area. 

Overlap — The  situation  which  results 
when  a  group  is  eligible  for  membership 
in  more  than  one  credit  union. 

Potential  membership — ^Persons 
eligible  to  become  primary  members  of 
a  federal  credit  union. 

Primary  members— Members  sharing 
the  basic  occupational,  associational  or 
community  affinity  to  the  field  of 
membership. 

Primary  sponsor— thet  single 
enterprise  that  represents  the  largest 
petential  segment  of  the  field  of 
membership. 

Purchase  and  assumption — Purchase 
of  all  or  a  part  of  the  assets  of  and 
assumption  of  all  or  a  part  of  the 
liabilities  of  one  credit  union  by  another 
credit  union.  The  purchased  and 
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assumed  credit  union  must  first  be 
placed  into  involimtary  liquidation. 

Select  group—An  occupational  or 
asaodational  group  srith  Its  own 
common  bond. 

Secondary  or  derivative  members — 
Members  iimluded  in  the  field  of 
membership  by  virtue  of  their  close 
relationship  to  a  cmnmon  bond  group 
(e.g.,  immediate  family  members, 
enmloyees  of  the  credit  union,  etc.). 

Service  statue  report-periodic 
written  statements  made  by  federal 
credit  unions  to  NCUA  summarizing  the 
results  of  efibrts  to  Ining  service  to  ue 
enmloyees  at  members  of  select  groups. 

subscribers — For  a  federal  credit 
unicm,  at  least  seven  individuals  who 
sign  the  charter  application  and  pledge 
at  least  one  share. 


To  the  Board  of  Directors  and  Other 

Officials _ 

Federal  Credit  Union 


Since  the  purposes  of  credit  tmions 
are  to  promote  thrift  and  to  make  funds 
available  for  loans  to  credit  union 
members  for  provident  and  productive 
purposes,  and  since  newly  (bartered 
cremt  unions  do  not  gene^ly  have 
siifficient  reserves  to  cover  lum  losses 
on  loans  at  meet  unduly  large  liquidity 
requirements.  Federal  insurance 
coverage  of  member  accounts  under  the 
National  Oedit  Union  Share  Insurance 
Fund  will  be  granted  to  the  above 
named  credit  union  subject  to  the 
conditions  listed  in  this  Letter  of 
Understanding  and  Agreement  and  in 
the  Organization  Certificate  and 
Application  and  Agreements  for 
Insurance  of  Accounts.  These  terms  are 
listed  below  and  are  subject  to 
acceptance  by  authorized  credit  union 
officials. 

1.  The  credit  imion  will  refrain  frmn 
soliciting  or  accepting  brokered  fund 
deposits  from  any  source  without  the 
prior  written  approval  of  the  Regional 
Director. 

2.  The  credit  union  will  refrein  frmn 
the  making  of  large  loans,  that  is,  loans 
in  excess  of  5  peromt  of  unimpaired 
capital  and  surplus,  to  any  one  member 
or  group  of  members  without  the  prior 
written  approval  of  the  Regional 
Director. 

3.  The  credit  imion  will  not  establish 
or  invest  in  a  Credit  Union  Service 
Organization  (CUSO)  without  the  prior 
written  approval  of  the  Regional 
EKrectm. 

4.  The  credit  union  will  not  enter  into 
any  insurance  programs  whereby  the 
cr^it  union  memb«r  finances  the 
payment  of  insurance  premiums 
through  loans  from  the  credit  union. 


5.  Any  special  insurance  plan/ 
program,  that  is,  insurance  other  than 
usual  and  normal  surety  bonding  or 
casualty  or  liability  or  loan  protection 
and  life  savings  insurance  coverage, 
which  the  credit  union  officials  intend 
to  undertake,  will  be  submitted  to  the 
Regional  Director  of  the  National  Credit 
Union  Administration  for  written 
approval  prior  to  the  officials 
committing  the  credit  union  thereto. 

6.  The  c^it  union  will  prepare  and 
mail  to  the  district  examiner  financial 
and  statistical  reports  as  required  by  the 
Federal  Credit  Union  Act  and  Bylaws  by 
the  20th  of  each  month  following  that 
for  which  the  report  is  prepared. 

7.  As  the  oredit  union’s  officials  gain 
experience  and  the  credit  union 
achieves  target  levels  of  growth  and 
profitability,  the  above  terms  and 
conditions  may  be  renegotiated  by  the 
two  parties. 

We.  the  undersigned  officials  of  the 

_  Federal  Credit 

Union,  as  authorized  by  the  board  of 
directors,  acknowledge  receipt  of  and 
agree  to  the  attached  Letter  of 
Understanding  and  Agreement  dated 
_  19 _ 

This  Letter  of  Understanding  and 
Agreement  has  been  voluntarily  entered 
into  with  the  National  Credit  Union 
Administration.  We  agree  to  comply 
with  all  terms  and  conditions  expressed 
in  this  Letter  of  Understanding  and 
Agreement. 

Should  the  NCUA  Board  determine 
that  these  terms  and  conditions  have  not 
been  cmnplied  with  or  that  the  board  of 
directors  or  other  officials  have  not 
conducted  the  affairs  of  the  credit  union 
in  a  sound  and  prudent  manner,  the 
NCUA  Board  may  terminate  insurance 
coverage  of  the  credit  union.  If  actions 
by  the  officials,  in  violation  of  this 
Lkter  of  Understanding  and  AgreemenL 
cause  the  credit  unima  to  become 
insolvent,  the  officials  assume  such 
personal  liability  as  may  result  from 
their  actions. 

The  term  of  this  Letter  of 
Understanding  and  Agreement  shall  be 
for  the  period  of  at  least  24  months  from 
the  date  the  credit  unirni  is  insured. 

This  Letter  of  Understanding  and 
Agreement  may.  at  the  option  of  the 
Regional  Director,  be  extended  fOT  an 
adffitional  24  months  at  the  end  of  the 
initial  term  of  this  agreement. 

Dated  this _ day  of 

_ 19 _ 

National  Credit  Unioo  Adminlstratioa  Board 
on  Behalf  ot  the  National  Credit  Union  Share 
Insurance  Fund 

Regional  Director  - 

_ Federal  Credit  Union 

By: 


Chief  Executive  Officer - 

Date  - 

Chief  Financial  Officer - 

Date  - 

Secretary  - 

Date  - 

Appendix  C— Type-of*Menibership 
CUaeificetkm  S3rstem 

The  National  Credit  Union 
Administration  (NCUA)  has  established 
a  type*of*membership  classification 
system.  This  system  provides 
information  on  credit  unions  in  major 
assodational.  community,  industrial 
service  and  occupational  groups.  The 
classification  system  has  been  designed 
to  be  flexible  and  to  produce  data 
needed  for  program  plaiming,  analysis 
and  research  purposes. 

Credit  unions  ^ve  individual 
differences.  For  example,  membership 
affiliation,  geographic  location  and 
industrial  or  associational  attachment  of 
the  credit  union  are  significant  factors 
in  determining  the  general  nature  of  the 
problems  the  credit  union  may 
encountOT  and  in  evaluating  econoanic 
feasibility  for  chartering  and  other 
purposes.  Thus,  these  foctcne  must  be 
identified  and  analyzed  in  order  fm 
NCUA  and  the  credit  union  industry  to 
respond  eflectively  to  any  changes 
occurring  or  anticipated. 

The  classification  system  uses  a  three 
digit  code.  The  first  number  in  eedi 
three  digit  code  identifies  the  common 
bond  type:  Associational  (010-099), 
Occupational  (100-700),  Multiple 
Groups  (800)  and  Residential  (Urban 
and  Rural  C^munity)  (900).  As 
appropriate,  the  next  two  numbers  in 
each  digit  identify  the  specific 
categories,  e.g.,  OSO-religious  groups 
within  the  associational  common  ^nd. 
Credit  unions  that  have  more  than  one 
group  will  receive  a  classification  that 
most  nearly  represents  the  common 
bond  of  the  majority  of  its  potential 
members.  For  example.  XYZ  FCU’s 
membership  comprises  51%  banking 
employees,  45%  mixed  assodatiimaT 
groups  and  4%  senior  citizens  groups. 
The  credit  imion ’s  type  of  membership 
classification  would  be  500-Finance, 
Insurance  and  Real  Estate. 

The  Multiple  (koup  classification  has 
the  three-digit  code  800.  This 
classification  will  be  used  for  credit 
unions  that  have  mme  than  oae  group 
with  no  single  group  predmninant,  e.g., 
industrial  {^iks,  topping  centers.  T^ 
nine  hundred  (900)  classification  is 
used  for  all  urban  and  rural  community 
groups. 

Limited  income  and  other  types  of 
special  codes  are  addressed  in  a 
separate  classification  s)rstem. 

The  classification  sv^m  presrated  in 
this  Section  covers  all  federally  insured 
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credit  unions.  The  Section  will  be 
helpful  to  credit  union  officials,  trade 
organizations  and  others  in  the  use  of 
N^A  data  classified  by  type-of- 
membership. 

This  Section  is  a  revision  of  the 
“Type-of-Membership  Classification  for 
Federally  Insured  Credit  Unions’*  guide 
issued  by  NCUA  in  October  1975. 


Associational  (010-099) 

Federally  insured  credit  unions 
whose  common  bond  consists  primarily 
of  individuals  who  participate  in 
activities  developing  common  loyalties, 
mutual  benefits  and  mutual  interests  are 
classified  as  associational  groups. 


010 — Cooperatives 
Examples:  Agricultural,  production 
and  marketing;  Consumer-retail 
mercantile;  Electric;  Housing;  Other 
cooperatives 


020 — Fraternal,  Professional  and  Trade 
Associations 


Examples:  Knights  of  Columbus, 
Knights  of  Pythias,  National  Grange, 
Farm  Bureau;  American  Leather 
Association;  Kidney  Association  and 
similar  groups. 


030 — Religious 

Examples:  Catholic,  Jewish.  Muslim, 
Protestant,  Others. 


040 — Labor  Unions 


Examples:  Carpenters,  Electrical 
Workers,  Food  and  Beverage  Workers; 
Performing  Arts;  Retail  Clerks  and 
Workers;  Teamsters,  Typographic  and 
Printing  Workers,  Others. 

050 — Student  Credit  Unions 


Examples:  Students  enrolled 
(graduate,  undergraduate,  full  time,  part 
dme)  in  any  junior  college,  technical 
institute,  college  and  imiversity. 


060 — Corporate  Credit  Unions 

Examples:  Credit  xmions  organized 
primarily  to  provide  liquidity  and  other 
services  to  member  credit  unions. 


099 — Associational  Croups  Not 
Elsewhere  Classified 


Occupational  (100-799) 

Federally  insured  credit  unions 
whose  common  bond  is  limited  to 
members  employed  by  the  same 
enterprise  are  classified  as  occupational 
groups.  Persons  sharing  this  common 
bond  may  be  geographically  dispersed. 
Employees  of  a  parent  corporation  and 
its  wholly-owned  subsidiaries  and 
persons  under  contract  who  work 
regularly  for  an  enterpnse  may  be 
considered  under  a  single  occupational 
bond.  Occupational  common  bonds  may 


include  agriculture,  mining, 
transportation,  communications,  public 
utilities,  wholesale  and  retail  trade, 
finance,  insurance,  real  estate,  services 
and  government. 

100 — ^Natural  Resources 


101 — Agriculture.  Forestry,  Fisheries 
and  Mining  and  Construction 

Examples:  Commercial  and  non 
commercial  farms  timber  tracts, 
commercial  fishing,  other  agricultural 
services,  forestry  services  such  as  fire 
fighting  and  reforestation 
establishments  primarily  engaged  in 
commercial  fishing  hunting  and 
trapping  or  in  the  operation  of  game 
preserves. 


102 — Mining 

Examples:  Companies  involved  in  the 
extraction  of  minerals  occiirring 
naturally:  Solids  such  as  coal  and  ores; 
liquids  such  as  crude  petroleum;  and 
gases  such  as  natural  gas.  Also  includes 
companies  primarily  engaged  in 
exploration  and  development  of  mineral 
properties. 


200 —  ^Manufacturing 

201 —  Food  and  Kindred  Products 


Examples:  Establishments 
manufacturing  foods  and  beverages  for 
human  consumption,  prepared  feeds  for 
animal  and  fowls,  and  certain  related 
products. 

202 — Textile  Mill  Products 


Examples:  Establishments 
manufacturing  all  types  of  textiles. 


203 — Apparel  and  Other  Finished 
Products  Made  From  Fabrics  and 
Similar  Materials 


Examples:  Establishments  producing 
clothing  and  fabricated  products  by 
cutting  and  sewing  purchased  woven  or 
Imit  textile  fabrics  and  related  materials 
such  as  leather,  rubberized  fabrics, 
plastic  and  furs. 


204 —  Uimber  and  Wood  Products. 
Except  Furniture 

Example:  Establishments  operating 
different  types  of  lumber  mills 

205 —  Furniture  and  Fixtures 


Examples:  Establishments  engaged  in 
manufacturing  household,  office,  public 
building  and  restaurant  furniture;  and 
office  and  store  fixtures. 


206 — Paper  and  Allied  Products 

Examples:  Establishments 
manufacturing  pulps  from  wood  and 
other  cellulose  fibers  and  rags;  the 
manufacture  of  paper  and  paperboard; 
and  the  manufacture  of  paper  bags, 
boxes  and  envelopes. 


207—  Printing  Publishing  and  Allied 
Industries 

Examples:  Establishments  engaged  in 
printing  by  one  or  more  of  the  common 
processes  such  as  letterpress, 
lithography,  gravure  or  screen,  and 
those  establishments  which  perform 
services  for  the  printing  trade  such  as 
bookbinding,  typesetting,  engraving, 
photoengraving,  and  electrotyping.  Also 
included  are  establishments  engaged  in 
publishing  newspapers,  books  and 
periodicals,  regardless  of  whether  or  not 
they  do  their  own  printing. 

208 —  Chemicals  and  Allied  Products 

Examples:  Establishments  producing 
basic  chemicals  and  establishments 
manufacturing  products  by 
predominantly  chemical  processes. 

Such  chemicals  include  chemicals, 
plastic  materials  and  synthetics,  drugs, 
soap  detergents  and  cleaning 
preparations,  perfumes,  cosmetics  and 
other  toilet  preparations,  paints, 
varnishes,  lacquers,  enamels  and  allied 
products,  miscellaneous  chemical 
products. 

209 —  Petroleum.  Refining  and  Related 
Industries 

Examples:  Establishments  primarily 
engaged  in  producing  gasoline,  kerosene 
distillate  fuel  oils,  residual  fuel  oils, 
lubricants  and  other  crude  petroleum. 

210 —  Rubber  and  Miscellaneous  Plastics 
Products 

Examples:  Establishments 
manufacturing  tires  and  inner  tubes, 
fabricated  rubber. 

21 1 —  Leather  and  Leather  Products 

Examples:  Establishments  engaged  in 
tanning,  currying,  and  finishing  hides 
and  skins,  and  establishments 
manufacturing  leather  and  artificial 
leather  products. 

212 —  Stone,  Clay,  Glass  and  Concrete  . 
Products 

Examples:  Establishments  engaged  in 
manufacturing  flat  glass  and  other  glass 
products,  cement,  structural  clay 
products,  pottery,  concrete  and  gypsum 
products,  cut  stone  products,  abrasive 
and  asbestos  products,  etc.,  fix)m 
materials  taken  principally  from  the 
earth  in  the  form  of  stone,  clay  and 
sand. 

213 —  Primary  Metal  Industries 

Examples;  Establishments  engaged  in 

smelting  and  refining  of  ferrous  and 
nonferrous  metals  from  ore,  pig.  or 
scrap;  in  the  rolling,  drawing  and 
alloying  of  ferrous  and  non-ferrous 
metals,  and  in  the  manufacturing  of 
castings,  forgings;  and  other  basic 
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products  of  ferrous  and  non-ferrous 
metals;  and  in  the  manufacture  of  nails, 
spikes  and  insulated  wire  and  cable. 

214 —  Fabricated  Metal  Products,  Except 
Guided  Missiles,  Machinery  and 
Transportation  Equipment 

Examples:  Establishments  engaged  in 
fabricating  ferrous  and  non-ferrous 
products  such  as  metal  cans,  tinware, 
hand  tools  cutlery,  general  hardware, 
nmi  electric  heating  apparatus, 
fabricated  structural  metal  products, 
metal  stampings  and  a  vari^  of  ni^al 
and  wire  products  note  elsewhere 
classified. 

215 —  Machinery  Except  Electrical 
Examples:  Establishments  where 

machines  are  powered  by  built-in-or 
detachable  motors,  with  the  exception 
of  electrical  household  appliances. 
Portable  tools,  both  electric  and 
pneumatic  power,  are  included  in  this 
group  but  hand  tools  are  dassthed  in 
major  group  214  (fabricated  metal 
products,  except  guided  missiles, 
machinery  and  transportation 
equipment). 

216—  Electrical  and  Electronic 
Machinery,  Equipment  and  Supplies 

Examples;  Establishments  that 
manufacture  household  appliances  but 
industrial  machinery  and  equipment 
powered  by  built-in  or  detachable 
electric  motors  is  dassified  in  majcM' 
group  215  (machinery  except  eledrical). 

217—  Transportation  Equipment-Motor 
Vehicles 

Examples:  Establishments  that 
manufacture  aircraft  and  parts.  Also 
includes  manufacturing  space  vehicle 
and  parts,  tanks  and  tank  components 
and  guided  missiles. 

219 —  Transportation  Equipment — Ship 
and  Boat  Building  and  Repairing 

220 —  Transportation  Equipment — 
Railroad  Equipment 

Examples:  Establishments  primarily 
engaged  in  building  streetcars,  trackless 
trolley  buses  and  railway  cars. 

221 —  Transportation  Equipment — Other 
Examples:  Establishments  engaged  in 

manufacturing  motorcycles,  bicycles 
and  other  items  not  elsewhere  classified 
in  codes  217-220. 

222 —  Measuring,  Analyzing  and 
Controlling  Instruments;  Photographic, 
Medical  and  Optical  Goods;  Watches 
and  Clocks 

Examples:  Establishment  engaged  in 
manufacturing  mechanical-measuring, 
engineering,  laboratory  and  scientific 
research  instruments;  optical 


instruments  and  lenses;  surgical, 
medical  and  dental  instruments, 
equipment  and  supplies;  ophthalmic 
goods,  photographic  equipment  and 
supplies;  watches  and  clocks. 

229 — Miscellaneous  Manufacturing 
Industries 

Examples:  Establi^diments  engaged  in 
manufacturing  tobacco,  jewelry, 
silverware  and  plated  ware,  musical 
instruments  and  parts,  toys, 
amusements,  spc^ng  and  athletic 
goods,  pens,  pencils  and  othw  office 
artists’  materials,  furs,  signs  and  other 
miscellaneous  manufacturing  industries 
not  elsewhere  classified. 

300 —  ^Transportation,  Conununication, 
Electric,  Gas  and  Sanitary  Sarrices 

Examples:  Establishments  in  this 
classification  to  a  laige  extent  are  legally 
recognized  as  having  a  semipublic 
character.  Most  of  the  establishments 
are  regulated  by  commissions  or  other 
public  authorities  as  to  the  rates  or 
prices  they  may  charge  and  the  services 
they  may  render. 

301 —  Transportation — Railroad 

Examples:  Establishments  include 
railroads,  sleeping  car  and  railroad 
express  services. 

302 —  Transportation — Local,  Suburban 
and  Interurhan  Passenger 

Examples:  Companies  or  systems 
providing  mimicipal  passenger 
transportation,  taxicabs  and  intercity 
and  highway  transportation  including 
school  buses  charts  services  and 
passenger  terminals  and  service 
faidlities. 

303 —  Transportation — Motor  Freight 
and  Warehousing 

Examples:  Establishments  engaged  in 
local  and  long  distance  trucking, 
transfer  and  draying  services,  storage  of 
goods,  terminal  facilities  and 
warehousing. 

304 —  Transportation — Winter 

Examples:  Establishments  engaged  in 
freight  and  passenger  transportation 
over  water  include  towing,  excursion 
boats  and  water  taxis. 

305 —  Transportation — Air 

Examples:  Establishments  engaged  in 
furnishing  transportation  by  air 
including  airports  and  terminal  services. 

306 —  Transportation— Other 

Examples:  Establishments  not 
elsewhere  classified  in  codes  301-305. 


3 1 0—  Communication 

Examples:  Establishments  include 
telephoM,  telegraph,  radio  and 
television,  and  other. 

31 1 —  Electric,  Water,  Gas  and  Sanitary 
Services 

Examples:  Establishments  include 
electric  services,  gas  producticm  and 
distribution,  con^in^on  electric  and 
gas,  and  other  utility  services,  water 
supply,  sanitary  services,  irrigation 
systems,  other. 

400 —  ^Wholeeale  and  Retail  Trade 

401 —  Wholesale 

Examples:  Establishments  engaged  in 
wholesale  trade  such  as  selling  goods  to 
trading  facilities  or  to  industrial 
commercial,  institutional  and 
professional  users,  and  I^inging  buyer 
and  seller  together.  Examples  of  su^ 
establishments  include:  Motor  vehicles 
and  automobile  equipment;  drug, 
chemicals  and  allied  products — ^raw 
materials,  electrical  goods;  hardware, 
plumbing  and  heating  equipment,  and 
supplies. 

402 —  Retail  Trade 

Examples:  Establishments  that  are 
classified  by  kind  of  business  according 
to  the  principal  lines  of  cmnmodities 
sold  (groceries,  hardware,  etc.)  m  the 
usual  trade  designation  (drug  store, 
department  store,  etc.).  Examples  of 
su^  establishments  include:  Building 
materials,  hardware  and  fanning 
equipment;  general  merdiandise 
(department  stores,  mail  order  houses, 
etc.);  retail  trade — food;  automobile 
dealers  and  gasoline  service  stations; 
retail  trade — apparel  and  accessories; 
retail  trade— eating  and  drinking  places; 
retail  trade — miscellaneous  retail  stores. 

500 — Finance,  Insurance  and  Real 
Estate 

Examples:  Establishments  such  as  a 
Federal  Reserve  Banks,  commercial  and 
stock  saving  banks,  mutual  savings 
banks,  and  banks  and  trust  companies. 
Also  includes  establishments 
performing  functions  closely  related  to 
banking  such  as  foreign  exchange 
centers,  check  cashing  agencies  and 
currency  exchanges,  safe  deposit 
companies,  clearing  house  associations, 
establishments  incorporated  in  the 
United  States  and  engaged  in 
international  and  foreign  banking,  credit 
agencies  other  than  banks,  insurance 
companies,  security  and  commodity 
brokers,  dealers  and  exchanges;  real 
estate  operators,  and  owners  and  lessors 
of  real  property  as  well  as  buyers, 
sellers,  developers,  and  agents. 
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600 —  Sm^ces  and  Construction 

Establishments  engaged  primarily  in 
rendering  a  wide  variety  of  services  to 
individuals  and  business 
establishments,  and  in  the  building 
field. 

601 —  Services 

Examples;  Establishments  engaged  in 
hotels  and  other  lodging  places; 
personal  services  (launwes,  beauty 
salons,  barber  shops,  shoe  repair 
services,  etc.);  advertising  agencies; 
consumer  cr^it  reporting  agencies, 
collection  agencies;  private  employment 
agencies;  automobile  repair,  automobile 
services,  and  garages;  motion  pictures, 
and  amusement  and  recreation  services. 

602—  Health 

Examples:  Establishments  that 
include  associations  or  groups  primarily 
engaged  in  providing  medical  or  other 
health  services  to  members,  when  the 
field  of  membership  is  limited  to 
employees  of  such  groups.  Such 
establishments  may  include  non 
government  hospitals,  medical  and 
dental  laboratories,  health  and  allied 
services,  not  elsewhere  classified. 

603—  Construction 

Examples:  Establishments  engaged  in 
building  and  heavy  construction,  and 
special  trade  contractors  who  are 
primarily  engaged  in  specialized  . 
construction  activities  such  as 
plumbing,  painting,  electrical  work,  and 
carpentry.  Also,  includes  installation  of 
prefabricated  building  equipment  and 


materials  by  general  contractors  and 
special  trade  contractors. 

604— Other 

Examples:  Service  and  construction 
groups  not  elsewhere  classified. 

700—  Government  and  Education 

701 —  Federal  Government — Civilian 

Examples:  Establishments  that 
include  civilian  employees  in  the 
various  departments,  agencies,  and 
offices  of  the  federal  government 
including  employees  in  federal 
government  hospitals. 

702—  Federal  Government— Military 

Examples:  Establishments  that 
include  civilian  employees  if  they  are 
together  with  military  employees  in  the 
field  of  membership. 

703 —  State  Government , 

Examples:  Establishments  that  ' 
include  all  state  agencies  and  the 
national  guard. 

704 —  Local  Government 

Examples:  Establishments  that 
include  county  and  city  agencies, 
including  hospitals,  police  and  fire 
departments. 

705 —  International  Government 

Examples:  Establishments  that 
include  international  government 
organizations  Establishments  that 
indude  county  such  as  the  United 
Nations  and  World  Bank. 

Appendix  D— NCUA  Offices 


706 — Education— Colleges  and 
Universities 


Examples:  Establishments  that 
indude  employees  of  private  and  trade 
schools.  coUeges  and  xmiversities  and 
other  higher  ^ucational  institutions. 

707— Education — Elementary  and 
Secondary 

Examples;  i^tablishments  that 
indude  employees  of  private  and  trade 
schools,  elementary  and  secondary 
school  systems. 

799— Occupational  Groups  not 
Otherwise  Classified  ' 


Multiple  Groups  (800) 


Credit  unions  whose  members 
comprise  multiple  groups  (assodational 
and  occupational)  with  no  single  group 
predominant,  e.g.  shopping  centers.  ' 
industrial  parks. 


601 —  Multiple  ^ups  primarily 
qssociational 

602 —  Multiple  groups  primarily 
occupational 

603 —  Multiple  groups  primarily  mixed 


Community — ^Urban  and  Rural  (900) , 

Community  groups  that  represent  a 
well-defined  neighl^rhood,  commimity 
or  rural  district.  The  distinction- 
between  urban  and  rural  is  based  on  the 
latest  Census  definitions. 
902—GoverTunent  assisted  urban  groups 
909 — Other  urban  community  ffroups 
952— Government  assisted  rur^  groups 
959 — Other  rural  community  groups 
999 — Unclassified 


Note:  Addresses  and  phone  numbers  will  be  updated  at  the  time  the  interpretive  ruling  and  policy  statement  is  finalized. 
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APPENDIX  E 
NCUA  FORMS 

NCUA  4000  Conversion  of  State  Charter  to  a  Federal  Charter 
--  FCU  Investigation  Report 
NCUA  4001  "  FCU  Investigation  Report 

NCUA  9500  "  Application  and  Agreement  for  Insurance  of  Accounts 
NCUA  9501  "  Certification  of  Resolutions 
NCUA  4008  --  Charter 

NCUA  4009  —  Approval  of  Organization  Certificate  &  Certification  of  Insurance 

NCUA  4012  "  Report  of  Official  &  Agreement  to  Serve 

NCUA  4401  -  Application  to  Convert  from  a  State  Credit  Union  to  an  FCU 

NCUA  4221  --  Notice  of  Meeting  of  Members 

NCUA  4505  -  Affidavit 

NCUA  4506  --  Ballot  for  Conversion  Proposal 

NCUA  9600  Information  to  be  Provided  in  Support  of  the  Application  of  a  State  Credit 
Union  for  Insurance  of  Accounts  < 

NCUA  XXX  --  Application  for  Field  of  Membership  Change 
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im  0  s»00t  MW  Washingion.  D  C  20S03 
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Conworalon  of  Staio  Chortor  to  Fodorot  Chwtor 

FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 
(NOTE  TO  OROANIZER) 

This  rsport  must  bs  fWsd  in  comptststy  snd  submitted  with  the  other  compteted  forms  listed  on  pege  2  under  “SUBMITTAL  Of  CHARTER 
APPLICATION."  Pleese  refer  to  pege  2  for  instructions  in  completing  this  report. 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


1.  Proposed  name _ 

Second  choice  of  name 


Federal  Credit  Union 
Federal  Credit  Union 


2.  Contact  Bus.  Tel.  No7Area  Code  .  _ 

Person  _ Res.  Tel.  No./Area  Code  ■  ~ _ L _ 

Address _ ■  _  ■  ■ 

3.  The  credit  union  win  maintain  its  office  at _ _ _ _ 

(CHy)  (County)  (Stat^  (Zip) 

4.  Permanent  mailing  addrses  of  credit  union _ _ 


*  5.  Define  proposed  field  of  membership  (Attach  a  copy  of  current  state  charter/Weld  of  membership) 


6.  The  board  wW  have  (an  odd  number,  5  to  15) _ mendters;  the  credit  committee  (an  odd  number,  3  to  7) _ members;  the  supervisory 

committee  (3  to  5) _ members.  Each  officiai  must  complete  a  Report  of  Official  and  Agreement  to  Serve  (NCUA  4012)  which  is  to  be 

submittsd  with  this  investtgation  report. 

B.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 
(Plesse  type  or 

7.  Lial  of  the  subscribers  who  have  signed  the  organization  certHIcaie  (7  not  more  than  10  persons).  Names  should  be  IDENTICAL  to  signatures 
on  the  organization  certificate  (NCUA  4006).  Each  subecrifaer  listed  below  has  subscribed  to  at  least  one  share  in  accordance  with  Section 
103  of  ttie  Federal  Credit  Union  Act 


Name _ Address 


rVnipaanii 

Vaar*  nf  membership 

AAfSaae 

Years  of  membership 

Addraaa 

rVytMpaMnn 

Yaam  ot  mambarshio 

Mama 

Adnrmma 

Years  of  membership 

aanrmmm 

rVn^tatinn 

Years  of  membership 

- 

Addraaa 

OnmyaHnn 

Years  of  membership 

Addraaa 

Qeeupadon 

Years  of  membership 

Mama 

Addraaa 

rVnipaMnM 

Yearn  of  membership 

Addraaa 

Oeeupatkm 

Years  of  membership 

- 

Addraaa 

Occupation _ Years  of  membership 


ANY  ADOmONAL  COMMENTS  OR  INFORMATION  THAT  IS  DEEMED  PERTINENT  OR  HELPFUL  IN  QIVINQ  CONSIDERATION  TO 
THIS  APPLICATION  SHOULD  BE  INCLUDED  AS  AN  ATTACHMENT. 

The  andersigned  certlSee  that  to  the  beet  of  his/her  knowledge  and  belief  the  above  information  is  true  and  correct. 

I  do  (do  not)  recommend  that  a  charter  be  granted  to  this  group. 

Signature _ Organizer 

Organizer's  sitrlress  _ 
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INSTRUCTIONS 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 

The  subscriber  should  select  a  name  for  the  proposed  credit  union,  desirably  a  short  one.  Although  it  need  not  fully 
describe  the  group,  the  name  should  not  be  misleading.  The  last  three  words  in  the  name  must  be  "Federal  Credit  Union.’* 
Since  the  name  selected  should  not  duplicate  exactly  the  name  of  an  existing  credit  union,  item  1  provides  space  for  a  second 
choice. 

The  territory  of  operations  of  a  Federal  credit  union  is  described  in  the  field  of  membership,  item  4.  The  principal  office 
of  the  credit  union  will  usually  be  maintained  at  a  location  described  in  the  field  of  membership. 

The  proposed  field  of  membership  should  be  defined  so  clearly  that  it  leaves  no  room  for  any  doubt  as  to  whom  the 
credit  union  is  to  serve  or  the  area  in  which  it  is  to  operate.  Corporations  and  other  organizations  referred  to  in  the  definition 
of  the  field  of  membership  should  be  designated  by  the  exact  names  rather  than  by  some  local  or  popular  contraction  of  these 
names.  Any  segment  of  a  larger  organization  should  be  identified  with  the  parent.  The  field  of  membership  for  each  type  of 
common  bond  and  samples  are  discussed  in  detail  in  Chapter  1  of  the  "Chartering  and  Field  ot  MembersNp  Manual." 

With  the  guidance  of  the  organizer,  the  subscribers  to  the  Organization  Certificate  decide  on  the  number  of  directors 
and  credit  committee  members.  The  board  arxl  credit  committee  must  be  composed  of  an  odd  number  of  members.  The  super¬ 
visory  committee  is  appointed  by  the  board  of  directors. 

B.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

The  nanrtes  and  addresses  of  the  subscribers  should  be  recorded  legibly  and  completely  in  item  20  of  this  report.  It  is 
from  this  information  that  the  Administration  prepares  section  3  of  the  charter. 

The  names  of  the  subscribers  must  be  IDENTICAL  to  their  signatures  on  the  Organization  Certificate. 

C.  SUBMITTAL  OF  CHARTER  APPLICATION 

In  addition  to  this  Investigation  Report,  the  following  should  be  submitted  to  the  appropriate  regiotuil  director  of  NCUA; 

1.  Organization  Certificate,  NCUA  4008  -  two  notarized  originals.  At  least  seven,  buf  no  more  than  ten  persons,  must 
sign  both  copies  of  the  organization  certificate.  Signatures  on  both  copies  must  be  identical.  The  person  administering  the 
oath  must  not  be  one  of  the  subscribers.  The  oath  on  both  copies  of  the  organization  certificate  must  be  executed  and  show 
the  notary's  seal  and  date  the  commission  expires  as  required  by  State  law; 

2.  Report  of  Official  and  Agreement  to  Serve.  NCUA  4012  -  one  original  for  each  board  member,  credit  committee  member, 
and  supervisory  committee  member; 

3.  Application  artd  Agreements  for  Insurance  of  Accounts,  NCUA  9500  •  one  original; 

4.  Business  Plan  •  refer  to  Chapter  1  of  the  Chartering  and  Field  of  Membership  Manual  for  a  discussion  of  the  com¬ 
ponents  ot  an  acceptable  business  plan. 
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FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 

(Note  to  Organizer)  This  report  form  must  be  filled  in  completely  and  submitted  with  the  other  completed  forms  listed  on  page  8 
under  “Submittal  of  Charter  Application.”  Please  refer  to  page  7  for  instructions  in  completing  this  report. 


A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


t.  Proposed 
name _ 


Second 
choice  _ 


Federal  Credit  Urtion 
Federal  Credit  Linton 


2.  Contact 
Person  _ 
Address. 


Business  Tel.  _ 
Residence  Tel. 


3.  The  credit  union  will  .nc  .tUai<i  its  offices  at . 


(Ciiy.  Sute.  OaMty,.apCods| 


3a.  Proposed  permanent  mailing  address  of  credit  union . 


4.  Define  proposed  field  of  membership . 


5.  The  board  will  have  (an  odd  number,  5  to  15) 
3  to  7) 


members:  the  credit  committee  will  have  (an  odd  number, 
members;  the  supervisory  committee  will  have  (3  to  5) _ members.  Each  official  must  complete  a 


Report  of  Official  and  Agreement  to  Serve  (NCUA  4012)  which  is  to  be  submitted  with  this  investigation  report. 

B.  ECONOMIC  ADVISABILITY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 


(Attach  a  separate  sheet  if  space  available  is  not  adequate) 


GENERAL  INFORMATION 


v’.'r 

> 


1.  Potential  membership _ 

NOTE;  Number  of  employees  for  occupational,  active  members  for  associations!  (or  families  for  religious  groups),  or 
population  per  most  recent  census  for  community-type  fields  of  membership. 

2.  PcMential  interest  (sorvey  results). 

NOTE;  Sample  must  consist  of  a  minimum  of  250  potential  members.  Copy  of  survey  form(s)  utilized  should  be  attached. 

Number- of  people  surveyed _ 

Number  of  people  responding  to  survey _ 

Number  of  people  pledging  an  initial  deposit _ 

Total  dollars  pledged  $ _ 

Number  pledging  systematic  savings _ 

Total  dollars  pledged  (per  month)  $ _ 

3.  Number  of  persons  attending  the  charter-organization  meeting _ 

4.  Are  officiais  of  the  sponsor  favorable  toward  the  proposal  to  organize  a  credit  union? _ 

NOTE;  Attach  letters  of  support  from  company  officials  (occupational-type);  association  officiais  (associationaMype): 
business,  civic,  or  other  community  organizations  (community-type). 


For  Paperwork  Reduction  Act  Notice,  see  page  7. 


NCUA  4001 
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5.  What  facilities  and  assistance,  if  any.  Ste  sponsor  provkte? 

_ Office  Space  (Describe) 

_ Office  Supplies 

_ Payroll  deductions 

_ FunrSng  for  start-up  costs,  if  so  $ _ 

_ Other  (Describe) 

6.  Is  credit  union  service  now  available  to  any  members  of  the  group? _ 

If  so,  explain  the  nature  and  approximate  extent  of  overlapping  of  such  service  with  the  field  of  membersNp  proposed  in  this 
application,  i.e.,  employees  who  are  labor  union  members  eligible  for  membership  in  another  credit  union  on  an  associational 
basis;  labor  union  members  who  are  eligible  for  credit  union  membership  on  an  occupational  basis;  community  residents 
who  are  eligible  for  credit  union  membership  in  occupational  or  associational  credit  unions  located  within  the  proposed 
boundaries - - - 


7.  What  potential  difficulties  do  you  detect  in  the  elected  officials  carrying  out  their  management  responsibilities  or  in  the 
FCU  achieving  its  stated  objectives? _ _ _ 


NOTE  TO  ORGANIZER:  The  officiais’  projected  goals  for  share  growth  must  be  recorded  in  the  business  plan. 


8.  What  provisions  have  been  made  to  overcome  potential  difficufties? 


Dates  of  planned  contacts  by  organizer  to  determine  progress  and  to  assist  the  group: 


(Date)  (Date)  (Date) 


(Rev  2/89) 


NCUA  4001 
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SPECIFIC  INFORMATION  •  OCCUPATIONAL  CHARTER  APPLICANTS 

9.  How  long  has  the  sponsor  company  been  in  existence? _ 

10.  What  was  the  highest  number  of  employees  during  the  past  three  years? _ ;  Lowest  number  during  the 

past  three  years _ If  a  large  variance,  please  explain. _ ; _ 


11.  Are  there  any  contemplated  changes  in  the  corporate  structure  of  the  company? _ If  yes,  explain 


12.  Have  there  been  any  significant  changes  In  the  corporate  structure  in  the  past  three  years? _ If  yes. 

please  explain _ ! _ _ _ 


13.  Are  there  any  negotiations  now  in  progress  between  management  and  labor  that  could  lead  to  work  stop¬ 
pages?  _ If  yes,  please  explain _ 


14.  If  the  credit  union  cannot  operate  on  the  employer's  property,  explain  how  the  credit  union  will  be  able  to  transact  business 
effectively  with  the  members _ _ _ 


15.  If  the  employees  to  be  served  by  the  credit  union  work  in  more  than  one  location  or  city,  identify  each  location  with  the 
corresponding  number  of  employees  working  at  each _ _ 


16.  Are  there  other  employees  of  the  company  who  are  not  being  included  in  the  proposed  field  of  membership? _ 

If  so,  give  the  number  and  location  of  the  other  employees  artd  explain  why  a  credit  union  is  being  proposed  for  this  group 
only - - - 


NCUA  4001 
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SPECIFIC  INFORMATION  -  ASSOOATIONAL  CHARTER  APPLICANTS 


17.  State  the  purpose  and  goals  of  the  organization  sponsoring  this  charter. 


1 8.  List  the  types  of  activities  and  their  frequency,  which  the  organization  sponsors  that  provide  contact  among  the  members 
and  from  which  common  loyatties,  mutual  benefits,  and  mutual  interests  are  developed. _ 


19.  In  what  year  was  the  organization  estabiished? _ .  Is  it  incorporated? _ Where  is  the 

headquarters  located? _ : _ ^  . 


20.  Give  statistics  as  to  trends  in  membership  during  the  last  five  years. 


21.  What  is  the  frequency  of  members*  meetings? _ Average  atterKfance _ Dues 

required _ 


22.  State  the  geographic  territory  where  members  reside. 


23.  Except  for  religious  and  labor  union  groups,  obtain  a  copy  of  the  current  bylaws,  the  constitution  or  articles  of  incorpora¬ 
tion,  and  recent  finaacial  stafewenis.  La.  beiance  sheet,  and  income  and  expanae  Halemant  Subma  these  documents  with 
this  application. 


24.  If  the  bylaws,  constitution  or  articies  of  incorporation  provides  for  more  than  one  type  of  membership  and  if  all  classes 
of  membership  are  to  be  included  in  the  credit  union’s  field  of  membership,  provide  justification  for  the  inclusion  of  other  than 
"regular”  members _ _ 


25.  For  labor  union  group  only,  coroptete  a  through  c: 

a.  State  the  number  of  labor  union  members  at  each  place  of  employment. 


b.  State  the  total  number  of  employees,  whether  union  members  or  not.  working  at  each  place  of  employment.  Give 
a  breakdown  of  uniorr  versos  nonunion  employees. _ _ _ 


c.  What  has  been  done  toward  organizing  a  credit  union  on  an  employee  basis?  Discuss  fully. 
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SPECIFIC  INFORMATION  •  COMMUNITY  CHARTER  APPLICANTS 

26.  List  the  factors  or  conditions  which  make  this  residential  unit  a  logical  group  for  credit  union  operation. _ 


27.  If  the  area  to  be  served  by  the  credit  union  is  adjacent  to  any  major  metropolitan  area,  explain  why  it  is  not  considered 
a  part  of  such  metropolitan  area. _ _ _ _ _ 


26.  Which  business,  civic,  or  other  community  organizations  support  the  proposed  credit  union?  List  and  show  the  support 
pledged  including  the  names  and  titles  of  officials  who  were  contacted.  Obtain  and  attach  letters  of  support  from  these 
individuals. _ _ _ 


29.  Provide  a  map  which  dearly  outlines  the  credit  union’s  proposed  community  boundaries.  ‘  "  ’  ‘  ^ 

30.  Are  there  currently  any  state  or  federal  credit  unions  operating  within  the  proposed  community  boundaries? _ 

If  so,  provide  a  list  of  the  credit  union’s  names  and  mailing  addresses. 

3t .  List  any  other  financial  institutions,  i.e.  banks,  savings  and  loan  associations,  etc.,  located  within  the  proposed  community 
boundaries. 

C.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

1.  List  of  subscribers  who  have  signed  the  organization  certificate  (7  not  more  than  10  persons).  Names  should  be  lOEN* 
TtCAL  to  signatures  on  the  organization  certificate  (NCUA  4006).  Each  subscriber  listed  below  has  subscribed  to  at  least  one 
share  in  accordance  with  Section  103  of  the  Federal  Credit  Union  Ad:  ..... 

Name _ _  . 

Address _ -  -  ■ _  - _  . 

Occupation _ _ _ ^ _ 

Years  of  Residence  _ _  ... 

Name  .  ;  ■  .  _ •  '  :  • 

Address _  ■ _ _ _ 

Occupation  ^ 

Years  of  Residence  .  ■  _ _ _ _ _ _ _ ^ _ • 

Name _ .  .  ■ .  _  ■  ■  ■  ■  :  ■  :  '  .  -  . 

Address _  - 

Occupation 

Years  of  Residence _  - _  -  '  ^ 

Name _  .-  •  •  -  '  '  ■  - 

Address  ■  _  _  .  ^ 

Occupation _  ‘  'V'’  .  V  '  ^  '  ”  '  ;  ^  .  =  y-:  ■  :  ^ 

Years  of  Residence  ■  -  '  •  --  '•  ■  •: 


Name _ 

Address  _ 

Occupation _ 

Years  of  ResideiKe . 
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Name _ 

Address  _ 

Occupation _ 

Years  of  Residence _ _ 

Name _ _ _ _ 

Address _ _ _ _ 

Occupation _ 

Years  of  Residence _ _ _ _ 

Name _ 

Address _ 

Occupation _ _ 

Years  of  Residence _ _ 

Name _ 

Address _ _ _ 

Occupation _ 

Years  of  Residence _ .  • 

Name _ 

Address  - 

Occupation 

Years  of  Residence  ■ 

2.  Are  all  of  the  subscribers  within  the  field  of  membership? _ Do  they  appear  to  be  fairly  representative  of  the 

group  described  in  the  definition  of  the  field  of  membership? _ .  If  not,  explain _ 


I 


3.  Does  your  investigation  indicate  that  the  subscribers  are  persorw  of  good  character? 


•  .  \ 

.  If  not,  explain 


4.  From  your  investigation,  is  it  your  judgment  that  the  directors  and  committee  members  are  persons  of  good  char¬ 
acter,  and  that  they  have  the  ability  and  detennination  to  operate  a  credit  union  satisfactorily? _ H  not, 

explain _ 


5.  Does  it  appear  that  there  are  any  factions  within  the  group  which  may  render  smooth  and  efficient  credit  union  operatiorw 
difficult? _ .  If  so,  explain _ 


6.  Is  there  any  indication  that  the  proposed  credit  union  would  be  used  for  selfish  gain  by  any  person  or  group  of  persons 

within  the  group  to  be  served? _ 

7.  Is  an  application  for  a  State  charter  now  pending? _ 

8.  Has  the  group  over  had  a  credit  union? _ If  so,  when  did  it  liquidate  or  merge? _ 

ANY  ADDITIONAL  COMMENTS  OR  INFORMATION  THAT  IS  DEEMED  PERTINENT  OR  HELPFUL  IN  GIVING  CONSIDERA¬ 
TION  TO  THIS  APPLICATION  SHOULD  BE  INCLUDED  AS  AN  ATTACHMENT. 

The  undersigned  certifies  that  to  the  best  of  their  knowledge  and  belief  the  above  information  is  true  and  correct. 

I  do  (do  not)  recommend  that  a  charter  be  granted  to  this  group. 

Signature _ : _ _  Organizer 

Organizer's  Address _ •  _ 


Telephone  No _ Date 
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0M8  No.  3133-0015 
expifoooo  9-30-92 

Public  fopo/Ong  burdon  tof  Pm  cotocPon  ol  mtonna/bon  t»  lo  wmmpt  4  boutt  por  tmsponao.  induding  dm  tinw  tor  roviaming  mtnicbons.  SMTCtons 

•osOno  dom  noodod,  mnd  compiobng  ond-rm/iowing  the  coPocOon  ol  mtonTmOon.  Sond  commonts  rogarding  this  burdon  osOmoto  or  any  othar  atpact  ol  diis 
coiacion  ol  niormation.  indudmg  suggasOona  for  tadtcing  »m  burdon  to; 


Nabonal  CradP  Union  Administralion 
Adrmnisiratnra  dfioa 
imOStraat.  NW 
Waahmgton.  D.C.  20458 


Omca  ol  Managamant  and  Budgai 
PapanaorU  PaAiCfion  Pro/aa  P)33-OOt5> 
Waslmgion.  D.C.  20503 


INSTRUCTIONS 


A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 

The  subscriber  should  select  a  name  for  the  proposed  credit  union,  desirably  a -short  one.  Although  it  need  not  fully 
describe  the  group,  the  name  should  not  be  misleading.  The  last  three  words  in  the  name  must  be  "Federal  Credit  Union." 
Since  the  name  selected  should  not  duplicate  exactly  the  name  of  an  existing  credit  union,  item  1  provides  space  for  a  second 
choice. 

The  territory  of  operations  of  a  Federal  credit  union  is  described  in  the  field  of  ntembership,  item  4.  The  princip^  office 
of  the  credit  union  will  usually  be  maintained  at  a  location  described  in  the  field  of  membership. 

The  proposed  field  of  membership  should  be  defH^  so  dearly  that  H  leaves  no  room  for  any  doubt  as  to  «^K>m  the 
credit  union  is  to  serve  or  the  area  in  which  it  is  to  operate.  Corporations  and  other  orgarMzatiorts  referred  to  in  the  definition 
of  the  field  of  membership  should  be  desigruited  by  the  exact  rtames  rather  than  by  some  local  or  popular  contraction  of  these 
naunes.  Any  segment  of  a  larger  organization  should  be  identified  with  the  parent.  The  field  of  membership  for  each  type  of 
common  bond  artd  samples  are  discussed  in  d^tdl  in  Chapter  1  of  the  "Chartering  and  FieM  of  UembersNp  Manual. " 

With  the  guidance  of  the  organizer,  the  subscribers  to  the  Orgamization  Certificate  decide  on  the  number  of  directors 
and  credit  committee  members.  The  board  and  credit  committee  must  be  composed  of  an  odd  number  of  members.  The  super¬ 
visory  committee  is  appointed  by  the  board  of  directors. 

B.  ECONOMIC  AOVlSABILiTY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 

This  section  of  the  report  contains  information  on: 

1.  The  size  and  compactness  of  the  group; 

2.  The  nature  of  the  common  bond; 

3.  The  attitude  of  the: 

a.  (if  occupational  based  field  of  membership)  management  of  the  sponsor  organization; 

b.  (U  assodational  based  field  of  membershiFO  officers  of  the  sponsor  association; 

c.  (H  comnHinity  based  field  of  membership)  community  leaders  and/Or  officers  of  prominent  associations  or  organiza- 
tiorts  in  the  area  to  be  served; 

4.  The  facilities  available  for  credit  union  operatkms; 

5.  The  availability  of  existing  credit  union  service,  and 

6.  Other  facts  to  support  a  potential  for  successful  operation. 


NCUA  4001 
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This  section  of  the  report  should  contain  information  on  the  management,  association  or  civic  leaders  contacted  that 
intend  to  support  or  utilize  the  credit  union.  In  those  cases  where  certain  persorM  in  the  area  are  opposed  to  the  credit  union, 
the  organizer  should  point  out  the  factors  which  indicate  that  the  group  will  be  able  to  overcome  this  handicap. 

Clerical  assistance  at  least  during  the  first  few  months  of  operation,  payroll  deductiorM,  and  office  space  are  desirable 
aids  in  the  development  of  axTedit  union.  Plans  for  overcoming  any  obstacles  to  effective  operation  such  as  lack  of  office 
space  or  scattered  field  of  membership  should  be  described  briefly.  If  more  space  is  needed  than  that  provided,  a  separate 
sheet  may  be  used. 


C.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

The  names  and  addresses  of  the  subscribers  should  be  recorded  legibly  and  completely  in  item  20  of  this  report.  It  is 
from  this  information  that  the  Administration  prepares  section  3  of  the  charter. 

The  names  of  the  subscribers  must  be  IDENTICAL  to  their  signatures  on  the  Organization  Certificate. 

D.  SUBMITTAL  OF  CHARTER  APPLICATION 

In  addition  to  this  Investigation  Report,  the  following  should  be  submitted  to  the  appropriate  regional  director  of  NCUA; 

1.  Organization  Certificate,  NCUA  4008  •  two  notarized  originals.  At  least  seven,  but  no  mon  than  tan  persons,  must 
sign  both  copies  of  the  organization  certificate.  Signatures  on  both  copies  must  be  identical.  The  person  administering  the 
oath  must  not  be  one  of  the  subscribers.  The  oath  on  both  copies  of  the  organization  certificate  must  be  executed  and  show 
the  notary's  seal  and  date  the  commission  expires  as  required  by  State  law; 

2.  Report  of  Official  and  Agreement  to  Serve,  NCUA  4012  •  one  original  for  each  board  member,  credit  committee  men^, 
and  supervisory  committee  member; 

3.  Application  and  Agreements  for  Insurance  of  Accounts,  NCUA  9500  -one  original; 

4.  Business  Plan  •  refer  to  Chapter  1  of  the  Chartering  end  Field  of  Membership  Manual  tor  a  discussion  of  the  com¬ 
ponents  of  an  acceptable  business  plan. 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 

Date 

TO:  The  National  Credit  Union  Administration  Board  (Board) 


The  proposed  _ — — _ _ _ - _ Federal  Credit  Union. 


(Mailing  A<JdrMS) 

(City)  ~  (Staiel  (Zip  Co<l«) 

applies  for  insurance  of  its  accounts  as  provided  in  Title  tl  of  the  Federal  Credit  Union  Act.  and  in  consideration  of  the  granting 
of  insurarKe.  hereby  a^eds: 

1 .  To  pay  the  reasonable  cost  of  such  examinations  as  the  Board  may  deem  necessary  in  connection  with  determining 
the  eligibility  of  the  application  for  insurance. 

2.  To  permit  and  pay  the  reasonable  cost  of  such  examinations  as  in  the  tudgment  of  the  Board  may  from  time  to  time 
be  necessary  for  the  protection  of  the  fund  and  of  other  insured  credit  uniorts. 

3.  To  permit  the  Board  to  have  access  to  any  information  or  report  with  respect  to  any  examination  made  by  or  for  any 
puMic  regulatory  authority  and  furnish  such  additional  information  with  respect  thereto  as  the  Board  may  require. 

4.  To  provide  protection  and  indemnity  against  burglary,  defalcation,  and  other  similar  insurable  losses,  of  the  type, 
in  the  form,  and  in  an  amount  at  least  equal  to  that  required  by  the  laws  under  which  the  credit  union  is  organized 
and  operates. 

5.  To  maintain  such  regular  reserves  as  may  be  required  by  Section  116  of  the  Federal  Credit  Union  Act. 

6.  To  maintain  such  special  reserves  as  the  Board,  by  regulation  or  in  special  cases,  may  require  for  protecting  the 
interest  of  members. 

7.  Not  to  issue  or  have  outstanding  any  account  or  security  the  form  of  which,  by  regulation  or  in  special  cases,  has 
rK>t  been  approved  by  the  Board. 

8.  To  pay  and  maintain  the  capitalization  deposit  required  by  Title  II  of  the  Federal  Credit  Union  Act. 

9.  To  pay  the  premium  charges  for  insurance  imposed  by  Title  II  of  the  Federal  Credit  Union  Act. 

10.  To  comply  with  the  requirements  of  Title  II  of  the  Federal  Credit  Union  Act  and  of  regulations  prescribed  by  the  Board 
pursuant  thereto. 

11.  To  permit  the  Board  to  have  access  to  all  records  and  information  concerning  the  affairs  of  the  credit  union  and  to 
furnish  such  information  pertinent  thereto  that  the  Board  may  require. 

12.  To  comply  with  Title  18  of  the  United  States  Code  and  other  pertinent  Federal  statutes  as  they  may  exist  or  may 
be  hereafter  promulgated  or  amerided. 

We.  the  undersigned,  certify  to  the  correctness  of  the  information  submitted.  In  support  of  this  application  the  undersigned 
submit  the  Schedules  described  below: 

Schedule  No.  Title 


We.  the  undersigned,  further  certify  that  to  the  best  of  our  knowledge  and  belief  no  proposed  officer,  committee  member, 
or  employee  of  this  credit  union  has  been  convicted  of  any  criminal  offense  involving  dishonesty  or  a  breach  of  trust,  except 
as  noted  in  attachments  to  this  application.  We  further  agree  to  notify  the  Board  if  any  proposed  or  future  officer  commits 
a  criminal  offense.  i 


Chiel  Exaculivt  OHicer  dual  Financial  Otticar 

Note:  A  willfully  false  certification  is  a  criminal  offense.  U  S.  Code.  Title  18.  Sec.  1001. 
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CERTIFICATION  OF  RESOLUTIONS 


FEDERAL  CREDIT  UNION  (PROPOSED) 


We  certify  that  we  are  the  duly  elected  and  qualified  chief  executive  officer  and  recording  officer 
of  the  at)ove-named  proposed  Federal  credit  union  and  that  at  the  charter-organization  meeting 
the  board  of  directors  passed  the  following  resolution  and  recorded  it  in  its  minutes: 

“Be  it  resolved  that  this  credit  union  apply  to  the  National  Credit  Union 
Administration  Board  for  insurance  of  its  accounts  as  provided  in  Title  11  of 
the  Federal  Credit  Union  Act. 

Be  it  further  resolved  that  the  president  and  treasurer  be  authorized  and  di¬ 
rected  to  execute  the  Application  and  Agreements  for  Insurance  of  Accounts 
as  prescribed  by  the  ^ard  and  any  other  papers  and  documents  re¬ 
quired  in  connection  therewith;  to  pay  ail  expenses  and  do  all  other  things 
necessary  or  proper  to  secure  and  continue  in  force  such  insurance.” 


Chief  Executive  Officer 


Recording  Officer,  Board  of  Directors 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 


FEDERAL  CREDIT  UNION 

(A  corporation  chartered  under 
the  laws  of  the  United  Statee) 


CHARTER  NO. 
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ORGANIZATION  CERTIFICATE 

_ FEDERAL  CREDIT  UNION 

Charter  No. _ 

TO  NATIONAL  CREDIT  UNION  ADMINISTRATION: 

We,  the  undersigned,  do  hereby  associate  ourselves  as  a  Federal  credit  union  for  the  pur* 
poses  indicated  in  and  in  accordance  with  the  provisions  of  the  Federal  Credit  Union  Act,  (12 
U.S.C.  1751  et  seq.).  We  hereby  request  approval  of  this  organization  certificate;  we  hereby 
apply  for  insurance  of  member  accounts;  we  agree  to  comply  with  the  requirements  of  said 
Act,  with  the  terms  of  this  organization  certificate  and  with  ail  laws,  rules,  and  regulations  rH3w 
or  hereafter  applicable  to  Federal  credit  unions. 


(1)  The  name  of  this  credit  union  shall  be _ 

_ Federal  Credit  Union. 

i 

(2)  This  credit  union  will  maintain  its  office  and  will  operate  in  the  territory  described 
in  the  field  of  membership. 


NCUA4008 
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(3)  The  names  and  addresses  of  the  subscribers  to  this  certificate  and  the  number  of 
shares  subscribed  by  each  are  as  follows: 

NAME  ADDRESS  SHARES 


(4)  The  par  value  of  the  shares  of  this  credit  union  will  be  as  stated  in  the  bylaws. 

(5)  The  field  of  membership  shall  be  limited  to  those  having  the  following  common  bond: 


NCUA4008 
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(6)  The  term  of  this  credit  union’s  existence  shall  be  perpetual:  Provided,  however,  that 
upon  the  finding  that  this  credit  union  is  bankrupt  or  insolvent  or  has  violated  any  provision 
of  this  organization  certificate,  of  the  bylaws,  of  the  Federal  Credit  Union  Act  including  any 
amendments  thereto  or  thereof,  or  of  any  regulations  issued  thereunder,  this  organization  cer¬ 
tificate  may  be  suspended  or  revoked  under  the  provisions  of  Section  120  (b)  of  the  Federal 
Credit  Union  Act. 

(7)  This  certificate  is  made  to  enable  the  undersigned  to  avail  themselves  of  the 
advantages  of  said  Act. 

(8)  The  management  of  this  credit  union,  the  conduct  of  its  affairs,  and  the  powers, 
duties,  and  privileges  of  its  directors,  officers,  committees  and  membership  shall  be  set  forth 
in  the  approved  bylaws  and  any  approved  amendments  thereto  or  thereof. 

IN  WITNESS  WHEREOF  we^  have  hereunto  subscribed  our  names  this 
day  of _ ,19 _ 


Subscribed  before  me,  an  officer  competent  to 
administer  oaths,  at  _ _ 

ClTY/STATE 

this _ day  of _ 

19 _.  ... /  . . : 

Signed  . 

Title _ 

(Nomry  public  or  othor  competent  officer) 

^  At  Imm  Mvan  tigrwra,  non*  of  wfiom  BhouM  odminislor  tho  ooth. 
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APPROVAL  OF  ORGANIZATION  CERTIFICATE 
AND  CERTIFICATION  OF  INSURANCE 


Pursuant  to  the  provisions  of  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et.  seq.),  the 

foregoing  organization  certificate  and  insurance  of  member  accounts  of _ 

_ Federal  Credit  Union  are  approved  this 

_ day  of _ ,19 _ 


ROGER  W.  JEPSEN 
CHAIRMAN 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
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REPORT  OF  OFFICIAL  AND  AGREEMENT  TO  SERVE 


TO:  NATIONAL  CREDIT  UNION  ADMINISTRATION 

(Type  or  Print) 

Proposed  _ 

□  Mr.  □  Ms. 

Name 

□  Mrs.  □  Miss _  _ _ 

Last  First  Middls 

Maiden  Name  (w  Oiftsrsnt  From  Atwvs) _ _ 

Address  (Res.) _ ^ _ _ _ 

Strssi  City  Stats  Zip  Cods 

Phone  +  Area  Code _ 

(Rssidsncs)  (Busmsss) 


Federal  Credit  Union 


Title  of  Newly 

Elected/Appointed  Credit  Union 
Position _ 


Place  of  Birth _ 

City/Stats 

Employer _ 

Type  of  Business _ 

Number  of  years  with  present  employer 


Date  of  Birth 


Your  position  title 


Social  Security 
Number _ 


Education  background  (circle  highest  grade  completed) 

1  2  3  4  5  6  7  8  9  10  11  12  1  2  3  4  (  )  MAJOR  FIELD  OF  STUDY 

(Grade  and  High  School)  (College) 


Other  training  or  experience _ _ _ 

Are  you  willing  to  accept  the  position  of  trust  for  which  you  have  been  selected  and  to  remain  in  office  until 

such  time  as  a  qualified  successor  is  found? .  □  Yes  □  No 

Have  you  been  informed  as  to  the  general  duties  and  responsibilities  of  an  official  of  the  proposed  Federal 

credit  union  and  are  you  willing  to  devote  the  time  necessary  to  familiarize  yourself  with  and  to  perform 

your  duties? .  □  Yes  □  No 

Estimated  number  of  hours  per  month  you  will  be  able  to  donate  as  a  volunteer _ 


IF  THE  ANSWER  IS  YES  TO  THE  FOLLOWING  QUESTION.  PLEASE  PROVIDE  INFORMATION  AS  INSTRUCTED  ON 
REVERSE  SIDE  OF  THIS  FORM: 

Have  you  ever  been  convicted  of  any  CRIMINAL  OFFENSE  involving  dishonesty  or  a  breach  of  trust? . ‘  □  Yes  □  No 

To  facilitate  the  proceaa  of  obtaining  a  credit  and  background  check,  please  provide  the  following: 

1.  Any  other  names  which  you  have  used _ _ _  and, 

2.  Previous  address,  (if  your  address  changed  over  the  past  2  years). 

3.  Name  of  Spouse _ 

READ  THE  FOLLOWING  CAREFULLY  BEFORE  SIGNING 


CERTIFICATION  AND  AGREEMENT  TO  SERVE: 

I  certify  that  the  information  provided  on  this  form  is  true  and  correct.  Further,  I,  the  undersigned,  having  been  duly  designated 
to  occupy  the  position(s)  indicated  above,  do  hereby  agree  to  serve  in  the  above-stated  office(s)  of  this  proposed  credit  union 
until  the  first  annual  meeting  held  in  accordance  with  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union  and 
until  the  election  of  my  successor(s).  I  further  pledge  to  carry  out  the  duties  and  responsibilities  commer^rate  with  said  office(s) 
as  promulgated  by  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union.  I  have  read  the  Privacy  Act  Notice  on 
the  reverse  side  of  this  form. 


DM 


Signature 


Witness 


NCUA  4012 
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PRIVACY  ACT  NOTICE 

The  Privacy  Act  of  1974  (Public  Law  93-579)  requires  that  you  be  advised  as  to  the  legal  authority,  purpose  and  uses 
of  the  information  solicited  by  this  form.  Pursuant  to  Sections  104  and  205(d)  of  the  Federal  Credit  Union  Act,  the  information 
in  this  form  is  requested  for  the  purpose  of  completing  the  investigation  required  for  a  new  Federal  credit  union.  The  informa¬ 
tion  in  this  form  wili  be  primerily  used  in  cortsiderirtg  the  soundness  of  the  managentent  for  the  proposed  Federal  credit  union. 
However,  this  form  may  be  disclosed  to  any  of  Ste  telowing  sources:  a  congressional  office  in  response  to  your  inquiry  to 
that  office;  an  appropriate  Federal,  state  or  local  aultioriiy  in  the  investigation  or  enforcement  of  a  statute  or  regulation;  or 
employees  of  a  Federal  agency  for  audit  purposes.  Failure  to  complete  this  form  or  omission  of  any  item  of  information,  except 
for  disclosure  of  your  social  security  number,  may  result  in  a  delay  in  the  process  for  chartering  the  proposed  Federal  credit 
union.  In  accordance  with  Section  792.36  of  NCUA’s  regulations,  you  are  not  required  to  furnish  your  social  security  number 
on  this  form.  Your  social  security  number,  if  voluntanly  provided,  will  be  used  to  more  easily  veiify  the  information  required 
by  this  form.  No  penalty  will  result  to  you  as  a  management  official  or  to  the  chartering  of  the  proposed  Federal  credit  union 
if  you  do  not  provide  your  social  security  number. 

c..MK»r  ir.<ormation  needed  if  answer  to  CRIMINAL  OFFENSE  question  on  reverse  side  of  form  was  YES; 


CRIMINAL  OFFENSE; 
Nature  of  offense 


Date  of  occurrence _ Date  of  conviction 

Sentence  conferred _ 


(Mach  •  —pww  ahMi  it  spec*  pfOwM  a  wM  adaquata) 

CRIMINAL  OFFENSE  GUIDELINES 

The  Federal  Credit  Union  Act,  Subchapter  N,  sechon  205(d).  requires  that.  “Except  with  die  written  cortsent  of  the  Ad¬ 
ministrator,  no  person  shall  serve  as  director,  officer,  committee  member,  or  employee  of  an  inwred  credit  union  who  has 
been  convicted,  or  who  is  hereafter  convicted,  of  any  criminal  offense  involving  dishonesty  or  breach  of  trust”  To  assist  the 
Administrator  in  making  a  determination  of  the  fitn^  of  a  person  who  is  selected  to  serve  and  who  the  organizer  believea 
is  qualified  to  serve  as  an  official,  the  specific  information  above  will  need  to  be  furnished. 

If  the  Board  believes  that,  in  view  of  the  facts  presented  and  the  date  of  the  offense,  they  can  give  their  consent  to 
the  appointment  they  will  so  advise  that  person  in  writing.  If  on  the  other  hand,  the  Board  believes  after  careful  consideration 
that  they  cannot  in  good  conscience  give  their  vrritten  consent  to  the  appointment  they  win  corttact  the  organizer  and  ask 
that  another  person  be  selected  for  the  position.  The  person  selected  wm  have  to  complete  a  Report  of  Official  and  Ayeement 
to  Serve. 

An  indication  of  w^tether  the  bondktg  company  would  agree  to  provide  covera^  should  be  included  U  the  person  ie 
«erve  as  .treasurer.  Bonding  company  agrees  to  provide  coverage  □  Yes  □  No. 
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APPLICATION  TO  CONVERT  FROM  A  STATE  TO  A  FEDERAL  CREDIT  UNION 

The _  Credit  Union  of _ (city),  _  (State),  incor¬ 
porated  under  the  laws  of  the  State  of _ on _ _  19 _ _  by  decision  of  its 

board  of  directors,  hereby  makes  application  to  the  National  Credit  Union  Administration  to  convert  to  a  Federal  credit  union. 

1.  Field  of  membership  of  State-chartered  credit  union.  (Use  exact  wording  of  charter,  articles  of  incorporation  or  bylaws, 
as  amended  to  date.) 


2.  Is  proposed  Federal  charter  to  cover  same  field  of  membership?  Yes  G  No  G  If  answer  is  “No,**  explain  fully: 


3.  Standard  financial  and  statistical  reports  as  of _ _  19 _ _  or  comparable  forms  of  reports,  certified 

correct  by  the  treasurer  and  verified  by  the  affidavit  of  the  president  or  vice-president,  are  attached. 

4.  A  schedule  of  delinquent  loctns  classified  2  to  6  months,  6  to  12  months,  and  12  months  and  over  delinquent  is  attached. 
(As  a  minimum,  sch^ule  should  include  for  each  delinquent  loan:  loan  date,  last  payment  date,  unpaid  balance,  security, 
and  comnrtent  on  collectibility.) 

5.  The  following  policies  on  loans  to  members  are  currently  in  effect  in  this  credit  union: 

a.  Interest  rates  on  loans:  _ 


b.  Charges  incident  to  making  loans  which  are  passed  on  to  borrowers: 


c.  Maturity  limits: 


d.  Unsecured  loan  limit: 


e.  Secured  loan  limit: 


f.  Types  of  security  accepted: 


g.  Requirements  of  amortization  (Repayment  requirements): 


6.  Attached  is  a  list  of  unsecured  loans  in  excess  of  the  amounts  stipulated  in  the  Act.  (For  each  loan  show  account  number, 
original  amount,  terms,  and  unpaid  balance.) 

7.  Attached  is  a  list  of  loans  with  maturities  in  excess  of  periods  stipulated  in  the  Act  and  the  NCUA  Rules  and  Regulations. 
(For  each  loan  show  account  number,  original  amount,  terms,  unpaid  balance,  and  security.) 
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8.  Types  of  accounts  which  members  are  required  or  are  permitted  to  maintain:  Share  □  Deposit  □  Other  □  (describe): 


9.  Describe  any  real  estate  owned  by  credit  union,  including  a  list  of  its  current  market  value: 


10.  Describe  and  list  any  investments  which  are  outside  of  the  investment  powers  of  Federal  credit  unions  (Refer  to  Section 
107(7),  Federal  Credit  Union  Act): _ 


11.  Names  and  locations  of  any  depository  institutions  in  which  the  credit  union  deposits  its  funds  but  which  are  beyond  the 
purview  of  deposit  powers  authorized  by  Section  107(8)  of  the  Federal  Credit  Union  Act. 


12.  Describe  any  services  rendered  to  or  on  behalf  of  members  or  of  the  public,  other  than  accepting  and  maintaining  ac¬ 
counts  of  members  and  making  loans  to  members:  _ 


13.  Describe  what  you  propose  to  do  about  any  policies,  procedures,  assets  or  liabilities  which  do  not  comply  with  the  Federal 
Credit  Union  Act:  _ ! _ 


14.  Give  specific  reasons  as  to  why  you  desire  to  convert  to  a  Federal  credit  union: 


We  heret^  authorize  the  Natiortai  Credit  Union  Administration  to  examine  our  books  and  our  records  and  agree  to  pay  an 
examination  fee  in  accordance  with  Section  701.6  of  the  National  Credit  Union  Administration  Rules  and  Regulations. 


We.  the  undersigned 


Chief  Executive  Officer  and 


_ Chief  Financial  Officer  of  the _ Credit 

Union  of _ _  State  of _ _  certify: 

That  we  are  the  duly  elected  Chief  Executive  Officer  arrd  the  Chief  Financial  Officer,  respectively,  of  said  credit  union;  that 
the  statements  made  in  this  Application  to  Convert  from  a  State  to  a  Federal  Credit  Union  and  the  schedules  attached  hereto 
are  true,  complele,  and  correct  to  the  best  of  our  knowledge  and  belief  and  are  made  in  good  faith. 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHIEF  FINANCIAL  OFFICER) 
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NOTICE  OF  MEETING  OF  THE  MEMBERS 


FEDERAL  CREDIT  UNION 


THIS  PROPOSITION  WILL  BE  DECIDED  BY  A  MAJORITY  OF  THE  MEMBERS  WHO  VOTE. 


Notice  is  hereby  given  that  a  meeting  of  the  members  of 

Federal  Credit  Union,  _ 

has  been  called  and  will  be  held  at _ 

on _ _  19 _ L.  at _ 

voting  upon  the  following  resolution; 


o'clock, 


.M.  for  the  purpose  of  considering  and 


-RESOLVED.  That  the _ 

Union  be  converted  to  a  credit  union  chartered  under  the  laws  of  the  State  of 
that  its  operation  under  Federal  charter  be  discontinued. 


Federal  Credit 
_ and 


RESOLVED  FURTHER,  That  the  board  of  directors  and  the  officers  of  this  credit  union  be  and  are  hereby 
authorized  and  directed  to  do  aH  thmgs  rtecessary  to  effect  and  to  complete  the  conversion  of  this  credit 
union  from  a  Federal  to  a  State-chartered  credit  union" 

The  board  of  directors  of  this  credit  union  has  given  careful  consideration  to  the  advantages  and  the  disadvantages 
of  the  proposed  conversion  and  believes  it  to  be  in  the  best  interest  of  the  members  for  the  following  reasons:  _ 


The  proposed  conversion  would  result  in  the  following  disadvantages  or  adverse  changes  in  services  and  benefits  to 
the  members  of  the  credit  union:  _ : - - 
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The  board  of  directors  recommends  that  the  members  approve  the  proposal  to  convert  to  a  State  charter. 

The  members’  accounts  will  G  wiH  not  O  continue  to  be  insured  by  the  Natiortal  Credit  Union  Share  Insurance  Fund. 

Attached  is  your  ballot.  You  are  urged  to  bring  your  ballot  to  the  meeting  and  to  cast  your  vote  after  hearing  the  discus¬ 
sion  of  the  propo^.  If  you  cannot  attend  the  meeting,  you  are  urged  to  mark  your  vote,  date  ar>d  sign  your  ballot,  have 
it  postmarked  no  later  than  the  date  and  the  time  announced  for  the  meeting  of  the  members,  and  mail  it  to  the  following 
address; _ 


BY  ORDER  OF  THE  BOARD  OF  DIRECTORS 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


Issued 


(Date) 


TITLE: 

(CHIEF  RECORDING  OFFICER) 
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AFFIDAVIT 

PROOF  OF  RESULTS  OF  MEMBERSHIP  VOTE  ON  PROPOSED  CONVERSION 


W®.  the  undersigned _  '  '  ■  • _ ' 

president/vice  president  and _ _ ; _  ' 

secretary  of  the  Federal  Credit  Union,  hereby  svtsvht  affirm  as 

follows: 


1.  That  the  conversion  proposal  as  set  forth  in  the  attached  Notice  of  Meeting  of  the  Members  was  fully 
explained  to  the  members  present  at  said  meeting  of  members. 

2.  That  on  the  date  of  the  said  meeting  of  members  there  were _ members  ot  this 

credit  union  qualified  to  vote; _ members  were  present  at  said  meeting;  of  those  members 

present, _ members  voted  in  favor  of  the  conversion  and _ members 

voted  against  the  conversion;  of  those  members  not  present  at  the  meeting  but  who  riled  ballots, 

_ members  voted  in  favor  of  the  conversion  and  _  members  voted  against  the 

conversion;  and  that,  without  duplication  of  the  votes  of  any  member,  a  totai  of _ members 

voted  in  favor  of  the  conversion  and  _  members  voted  against  the  conversion. 

3.  That  the  action  of  the  members  of  this  credit  union  at  said  meeting  is  fully  and  completely  recorded  in 
the  minutes  of  said  meeting  and  all  bcUlots  cast  by  the  members  on  the  question  of  conversion,  either 
at  the  meetmg  or  by  delivery  to  the  credit  union,  are  on  fiie'with  the  secretary  of  this  credK  union. 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER)  • 


TITLE: 

(CHIEF  RECORDING  OFFICER) 


Federal  Credit  Union 


Subecribed  before  me,  an  officer  competent  to  administer  oaths,  at _ 

_ _  this _ day  of _ _  19 _ 


Signed _ 

(SEAL) 

Title _ 

(Notary  Public  or  other  competent  officer) 


My  Commission  Expires 
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BALLOT  FOR  CONVERSION  PROPOSAL 


I  have  read  the  notice  concerning  the  meeting  of  the  members  of  the _  Federal  Credit 

Union  called  for _ _  19  ,  to  consider  ar>d  to  vote  upon  the  following  proposition: 

/ 

"RESOLVED,  That  the  _ Federal  Credit 

Union  be  converted  to  a  credit  union  chartered  under  the  laws  of  the  State  of _ _  and 

operation  under  Federal  Charter  Number _ be  disoontiruied. 

RESOLVED  FURTHER,  That  the  board  of  directors  and  the  officers  of  this  credit  union  be  and  are  hereby 
authorized  and  directed  to  do  all  things  necessary  to  effect  and  complete  the  conversion  of  this  credit 
union  from  a  Federal  to  a  State-chartered  credit  union." 


I  hereby  cast  my  vole  on  the  proposition:  (Place  an  X  in  the  square  opposKs  the  eppropriete  statement) 


I  vote  for  the  conversion  □ 
t  vole  ageinet  the  conversion  □ 


(Account  Number) 


(Signature  of  Member) 


Date 
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OMS  No.  3133 
Expintlon  »<»92 

PubMc  roporting  burdon  lor  tfka  colhctlon  of  Motmmion  1$  osOmomd  id  mmogt  4  hour*  por  totponoo,  inchKHng  Vm  Unto  lor  rnmwmg  instructions,  sssrching 
SBStIng  dots  nttdod,  sod  comploOng  ond  rovlswing  ttio  cotoetton  of  inlofmotton.  Ssnd  commonts  rsgorUng  tfa  burdon  osOmots  or  ony  othor  ospsct  rA  tfHi 
coitc&n  a!  mtomotion,  including  suggosOons  lor  rodudng  iNs  burdon  to: 

Notionol  CrodO  Union  AdnUnistrollon  ond  to:  Omco  d  Monogomont  ond  Budget 

AdministrotNo  OHIco  PoporwotO  ftoduebon  Proioct  (3133- 

1776  Q  Stroot,  NW  WMMngion.  O.C.  20603 

IVuMngton.  D  C.  20456 


INFORMATION  TO  BE  PROVIDED  IN  SUPPORT  OF  THE 
APPLICATION  OF  A  STATE  CHARTERED  CREDIT  UNION 
FOR  INSURANCE  OF  ACCOUNTS 


_ Credit  Union 

1 .  Show  below  the  location  of  the  credit  union’s  books  and  records. 


(Street  Addrees) 


(City)  (State)  (Zip)  (Telephone) 


2.  Show  the  date  (month,  day,  year)  in  which  the  credit  union  was  chartered. _  19 _ 

3 .  Attach  a  copy  of  the  credit  union's  field  of  membership  as  shown  in  the  charter,  articles  of  incorporation  and/or  bylaws, 

as  amended  to  date.  Please  identify  it  as  the  first  schedule  in  the  consecutive  number  sequence,  as  discussed  in  the 
instructions.  Schedule  No. _ 

4 .  Potential  membership  (total  number  of  persons  who  could  be  served,  including  present  members).  _ 

5 .  Describe  type  activity  sponsor  organization  is  engaged  in.  (See  instructions  pertaining  to  Item  No.  5.) 


6 .  Does  the  credit  union  operate  under  standard  bylaws  provided  by 
the  State  Supervisory  Authority? 

a.  Attach  a  copy  of  the  current  official  bylaws  under  which  the 
credit  union  operated.  Schedule  No.  _ 

7.  Is  the  credit  union  under  any  administrative  restraints  by  the 
State  Supervisory  Authority? 

a.  Explain  fully  on  an  attached  schedule.  Schedule  No. _ 

8 .  Attach  a  copy  of  the  latest  State  supervisory  authority  examination  report  or  attach  a  copy  of  the  latest  certified  public 
accountant’s  report  if  made  in  lieu  of  a  State  supervisory  authority  examination.  Copies  of  any  correspondence  from  the 
State  supervisory  authority  which  accompanied  the  examination  report  should  also  be  included. 

9 .  Attach  copies  of  the  Balance  Sheet  and  of  the  Statement  of  Income  and  Expense  (or  Financial  and  Statistical  Report) 

for  the  mon|h-end  preceding  the  date  of  this  application  arid  for  the  same  month  of  the  preceding  year.  Schedule 
Nos.  _  .  (Identify  current  year  statement  with  (a)  after  schedule  no.  artd  previous  year  with  (b).) 

to  Reserves 

a.  Show  below  the  requirements  of  the  State  law  and/or  your  bylaws  for  transfer  of  earnings  to  reserves  (either  monthly 
or  at  the  end  of  each  accounting  period). 


Yes  D 
(Stop) 

Yes  □ 

(Complete  a.) 


No  D 
(Complete  a.) 

No  D 
(Stop) 


1 1 .  Delinquent  Loans  and  Charged-off  Loans 

a.  /Mach  a  copy  of  the  delinquent  loan  list  as  of  the  month-end  preceding  the  date  of  this  application.  See  instructions 
pertaining  to  Item  No.  11a.  Schedule  No.  _ _ 


> 
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b.  List  below  the  requested  inlormation  on  delinquent  loans  tor  the  last  tour  calendar  quarters  preceding  the  date  of  the 
application  (March  31.  June  30,  September  30  and  December  31).  Also  show  total  share  and  loan  balances  for  all 
members  for  same  period. 


(a) 

'Other  Delinquenl 
Categories 

(b) 

Delinquent 

Categories 

Date 

Date 

Date 

Date 

2  mos.  to  less  then 

6  mos. 

$ 

$ 

$ 

$ 

6  mos.  to  less  than 

12  mos. 

$ 

$ 

$ 

$ 

12  mos.  and  over 

$ 

$ 

$ 

$ 

Totals 

Share  Balances 

$ 

$ 

.  . 

$ 

$ 

Loan  Balances 

$ 

$ 

$ 

$ 

*See  instructions  pertaining  to  Item  No.  11  b. 

c.  List  below  the  requested  information  on  loans  charged  off  during  the  last  three  years  and  the  current  year.  List  total 
of  all  reserves  both  revocable  and  irrevocable  for  the  same  period  as  (balance  at  year-end  or  current  period). 


19 

19 

19 

Current  Yr.  to  Date 
19 

'Totals  Since 
Organization 

Total  Charged  Off 

Total  Recovered 

Net  Charged  Off 

Total  of  all 

Reserves 

*lf  this  information  is  available. 

12.  Does  the  credit  union  have  arty  unrecorded  or  contirtgertl  liabilities  Yes  □  No  □ 

(including  pending  law  suits  or  civil  actions)?  ((Complete  a.)  (Stop) 

a.  List  on  a  schedule  the  complete  description  of  such  liabilities,  including  amounts,  status  of  the  items,  and  a  descrip¬ 
tion  of  the  circumstanoes  creating  the  liabilities  or  contirtgent  liabilities.  Schedule  No.  _ ;  . 

13.  Do  any  asset  accounts  (other  than  loans  to  members,  investments.  Yes  Q  No  □ 

and  real  estate)  have  actual  values  less  than  the  book  values  (Coirtplete  a.)  (Stop) 

shown  on  the  Balance  Sheet? 

a.  List  on  a  separate  schedule  a  description  of  such  assets,  showing  at  least  the  following  inforrrtation:  account 
number,  description  of  item,  book  value  and  actual  value.  Schedule  No.  _  . 

14.  List  below  or  on  an  attached  schedule  any  investments  or  real  estate  as  discussed  in  the  instructions  pertaining  to 

Item  No.  14.  Schedule  No - -  Attach  a  copy  of  the  credit  union's  current  investment  policies. 

Investments/Loans  to  Credit  Union  Service  Organization  (CUSO)  should  be  listed  separately  on  page  6. 

Description  of  Item  Current  Market  Value  Current  Book  Value 


$ 


$ 


$ 


$ 


$ 


$ 
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15.  Individual  Share  and  Loan  Ledgers:  i _ _ 

a.  Were  the  totaUs  of  the  trial  balance  tapes  of  the  individual  share  and  Yes  I J  No  LJ 

loan  ledgers  in  agreennent  with  the  balances  of  the  respective  general  (Stop)  (Complete  b.) 

ledger  control  accounts  as  of  the  month-end  preceding  the  date  of 
this  application? 

b.  What  are  the  differences  as  of  the  month  end  preceding  the  date  of  this  application? 

Shares  Loans 

Balances  in  General  Ledger  $ _ $ _ 

Totals  of  the  trial  balance  of  the  .  . 

$  s _ 

individual  ledgers  ■ 

Differences  $ _ $  _ 

16.  Supervisory  Committee: 

a.  What  is  the  effective  date  of  the  last  complete  comprehensive  annual  audit  performed  by  the  supervisory  committee? 

Effective  Date _ 

(1)  If  the  effective  date  of  the  annual  audit  is  not  within  the  last  18  months  what  is  the  supervisory  committee’s 
target  date  for  completion  of  a  comprehensive  audit?  Date  _ 

b.  Show  the  effective  date  of  the  supervisory  committee’s  last  controlled  verification  of  all  members'  accounts: 

Effective  Date _ 

(1 )  If  all  members’  accounts  have  not  been  verified  under  controlled  conditions  during  the  last  two  years  what  is  the 
supervisory  committee’s  target  date  for  completion  of  the  verification  program? 

Date  _ 1_ 

c.  if  it  is  necessary  to  complete  either  16  a(1)  or  16  b(1),  please  describe  the  directors’  plans  for  seeing  that  the  target 

dates  are  met.  (Discuss  below  or  on  an  attached  schedule )  Schedule  No.  _ 


17.  Surety  Bond.  List  below  the  credit  union’s  surety  bond  coverage. 

a.  Name  of  carrier  _ 

b.  Standard  form  number  of  the  bond 

o.e.  23.  576,  577,  578,  581,  582  CU-I,  other)  _ 

c.  Basic  amount  of  coverage  $  _ 

d.  Bond  premium  paid  to  (date)  _ 

e.  What  is  the  anfKMjnt  of  coverage  required  by  State  law  or  your  bylaws? 

f.  Riders  to  the  bond  OM  below) 

(i.e.,  faithful  performance,  forgery,  misplacement,  etc.) 


18. 


19. 


Credit  Union  Services  I — . 

Does  the  credit  union  rertder  any  services  to  or  perform  any  functions  on  Yes  I I 

behalf  of  the  members,  norwnembers,  organizations,  or  the  public  other  (Complete  a.) 

than  the  usual  savings  and  loan  services  for  members? 

a.  Attach  a  schedule  describing  each  activity  in  full.  Schedule  No.  _ 

Does  the  credit  urtion  know  of  any  adverse  economic  condition  that  is  Yes  Q 

affecting  or  win  affect  its  present  or  future  operation  or  that  of  the  (Complete  a.) 

sponsor  organization? 

a.  Attach  a  schedule  describing  the  condition  and  its  possible  effect  on  the  credit  union’s  future. 
Schedule  No. _ 


No  D 
(Stop) 


No  D 
(Stop) 


20.  To  the  best  of  the  credit  union’s  krtowiedge  and  belief,  has  any  director.  Yes  CD  No  n 

officer,  committee  member,  or  employee  been  convicted  of  any  (Complete  a.)  (Stop) 

criminal  offense  involving  dishorte^  or  breach  of  trust? 

a.  Attach  a  statement  describing  the  circumstances.  Schedule  No. _ 


21.  Lending  policies  and  practices: 

a.  Complete  (on  page  4)  showing  the  present  policies  and  practices  on  loans  to  members. 

b.  Complete  page  5  in  accordance  with  the  instructions  pertaining  to  Item  No.  21  b. 
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LENDING  POUCIES  AND  PRACTICES 


Maximum 

Loan  Amount 

Required  Amount  of 
Downpayment  (Equity) 

1.  Cndit  Union  Policies  end  Precdces 

a.  Unsecured  Loan  Limits 

b.  Secured  Loan  Limits 

(1)  New  Auto  CoHateral 

(2)  Used  Auto  Collateral 

(3)  Real  Estate  ' 

(a)  First  Mortgage 

(b)  Second  Mortgage 

(4)  Comakers 

(5)  Others  (describe) 

c.  Loans  to  Organizations 

d.  Loans  to  Director,  Officers. 

or  Committee  Members 

2.  State  Credit  Union  Lew;  Bylews 

a.  Unsecured  Loan  Limits 

b.  Secured  Loan  Limits 

c.  Loans  to  Directors,  Officers, 

or  Committee  Members 

List  below  or  on  an  attached  page,  any  additionai  policies,  including  the  interest  rates  applied  to  members'  loans  and  the 
method  of  assessing  and  accounting  for  interest  income,  i.e.:  addon,  discount  or  unpaid  balance. 
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SCHEDULE  OF  LARGEST  LOANS 


Complete  this  form  as  discussed  in  the  instructions  pertaining  to  Item  21  b. 
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CREDIT  UNION  SERVICE  ORGANIZATION 
(CUSO) 

1 .  Name  of  CUSO _ 

2.  Date  of  CUSO's  Organization _ 

(Date  of  obtaining  charter  from  State) 

3.  Type  of  organization  (circle  one): 

a.  General  Partrtership  c.  Joint  Ownership 

b.  Limited  Partnership  d.  Corporation 

4  Owners  of  CUSO  (list  name,  charter  number  if  FCU.  and  percentage  of  ownership,  if  possible). 

Name  -  Charter  Number  (if  FCU)  %  Name  •  Charter  Number  (if  FCU)  % 

a.  _  _  _ _ _  _ 

b.  _  _  _  _ 

(Continue  on  reverse  side  if  additional  space  is  required) 

5.  Capitalization  (list  investors  and  amount  of  investment  in  CUSO). 

Name  •  Charter  Number  (if  FCU)  Amount  Name  -  Charter  Number  (if  FCU)  Amount 

a.  _  _  _  _ 

b.  _  _  _ ■ _ 

(Continue  on  reverse  side  if  additional  space  is  required) 

6.  List  all  known  services  which  are  being  offered  by  the  CUSO  (be  as  specific  as  possible). 


7.  Comments  (include  all  other  pertinent  information,  if  applicable,  not  previously  discussed). 


8.  Attach  latest  Financial  and  Statistical  Report  of  CUSO,  if  available. 
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INSTRUCTIONS  FOR  COMPLETION  OF  APPLICATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


The  application  and  all  supporting  documents  should  be 
prepared,  photocopied,  and  submitted  in  accordance  with  the 
proradures  outlined  in  the  letter  that  transmitted  these  instruc¬ 
tions.  Additional  schedules  may  be  included  if  deemed 
appropriate. 

All  items  should  be  completed.  If  the  answer  given  to  a 
question  is  foilowed  by  the  word  "Stop,”  proceed  to  the  next 
numbered  question.  If,  however,  the  answer  given  is  followed 
by  instructions,  the  additional  parts  of  that  question  should 
be  completed  before  going  on  to  the  next  question. 

When  page  1  specifies  that  a  schedule  should  be  prepared 
and  attached,  please  assign  a  schedule  number  in  con¬ 
secutive  order,  starting  with  number  orte.  Please  show  the 
schedule  number  at  the  top  right-hand  comer  of  the  schedule. 

Some  of  the  items  are  self-explanatory  and  require  no 
special  instructions.  Other  items,  however,  need  special  ex¬ 
planations,  definitions,  and  instructions  for  completion.  These 
are  listed  below,  identified  by  the  same  item  numbers  as 
appear  in  Exhibit  A. 

Kern  No.  S:  Show  whether  the  sponsor  organization  is 
associational,  occupational  or  residential,  if  occupational, 
please  show  the  specific  products  or  services  produced. 

Hem  No.  10:  Reaervee:  The  term  "reserve”  in  Exhibit  A 
means  that  account,  or  accounts,  which  represents 
segregated  portions  of  earnings  as  provided  by  the  iaw, 
bylaws,  and/or  the  crecflt  union’s  management  for  the  absorp¬ 
tion  of  losses  relating  to  loans  to  members.  (These  accounts 
are  usually  called  Regular  Reserve,  Reserve  for  Bad  Debts. 
Guarantee  Reserve,  Guarantee  Fund,  Special  Reserve  for 
Losses,  and  Allowance  for  Loan  Losses.) 

Hem  No.  lie:  The  delinquent  loan  list  requested  should 
include,  for  each  delinquent  loan,  the  account  number  of  the 
borrower,  date  of  loan,  original  amount  of  loan,  unpaid 
balance,  date  of  last  payment  of  princ^al.  excluding  transfers 
from  pledged  shares,  collateral,  and  comments  regarding  the 
coUectibility  of  each  loan  in  the  categories  6  months  to  less 
than  12  months  and  12  months  and  over.  Payments  of  in¬ 
terest  only  should  be  so  identified. 

For  the  purpose  of  this  application,  loan  delinquency  will 
be  determined  on  the  basis  of  the  borrowers’  payments  in 
relation  to  the  terms  of  the  notes,  as  follows: 

If  a  loan  is  in  arrears  by  two  monthly  payments  plus 
any  part  of  the  third  payrnenL  the  loan  is  2  months  delitv 
quent  and.  therefore,  the  entire  unpaid  balance  is 
shown  in  the  2  months  to  less  than  6  months  category. 

A  loan  in  arrears  a  total  of  6  monthly  payments  plus 
any  part  of  the  seventh  payment  would  be  6  months 
deliriquent  and  the  entire  unpaid  balance  shown  in  the 
6  months  to  less  than  12  months  category.  A  loan  in 
arrears  a  total  of  12  monthly  payments  plus  any  part 
of  the  thirteenth  payment  would  be  12  months  delin¬ 


quent  and  the  entire  unpaid  balance  shown  in  the  12 

months  and  over  category. 

Hem  No.  11  b:  the  schedule  provided  for  the  delinquent 
loan  information  is  set  up  in  delinquency  categories  of  2 
months  to  less  than  6  months,  6  months  to  less  than  12 
months,  and  12  months  and  over.  Credit  unions  that  com¬ 
pute  delinquency  using  categories  other  than  shown  in  col¬ 
umn  (b)  may  use  these  other  categories  and  show  them  in 
column  (a).  Credit  unions  using  column  (a)  need  not  show 
the  delinquencies  in  the  column  (b)  categories.  It  is  not 
necessary  to  report  on  loans  which  are  delinquent  less  than 
2  months. 

Adverse  Trends:  If  items  8,  9,  or  11  indicate  adverse 
trends  such  as  significant  decreases  in  shares,  loans  or 
reserves,  increases  in  loan  delinquency  or  loan  chargeKiffs. 
or  unresolved  serious  exceptions  shown  in  the  State  examina¬ 
tion  report. the  credit  union  may  attach  an  explanation  and 
identify  it  as  "Explanation  of  Adverse  Trends  or  Unresolved 
Examination  Exceptions”  and  assign  it  a  schedule  number. 

Hem  No.  14:  This  item  need  be  contpleted  only  if  the  credit 
union  owns  any  of  the  following: 

A.  Investments  in  U.S.  Government  securities  guaranteed 
as  to  principal  and  interest  or  Federal  Agency  securities, 
the  market  value  of  which  is  now  less  than  the  book 
value. 

B.  Real  estate  other  than  that  used  entirely  for  the  credit 

"  urrion’s  own  offtce(s). 

C.  Other  investments  of  any  type  except: 

1.  Loans  to  other  credit  unions. 

2.  Certificates  of,  or  accounts  in,  federally  insured  sav¬ 
ings  and  loan  associations. 

3.  Certificates  of  deposit  in  National  or  State  banks. 

4.  Deposits  or  accounts  in  State  central  credit  unions. 

5.  Common  trust  investments  with  International  Credit 
Union  Services  Corporation  (ICUS). 

If  corporate  bonds  are  listed,  please  show  maturity  date, 
rate  of  interest  on  bonds  and  current  yield  rate. 

If  stocks  are  listed,  please  show  number  of  shares  and 
bid  price. 

Please  identify  the  source  of  the  market  valuation  infor¬ 
mation  and  the  date  of  such  information. 

Hem  No.  21  b:  The  largest  loans  to  members  should  be 
shown  on  page  5.  in  selecting  the  loans  for  this  Exhibit,  list 
the  largest  outstanding  unpaid  loan  balance  artd  proceed  in 
descending  order  by  dollar  amount  until  the  number  specified 
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below  has  been  shown.  Ths  number  of  such  loans  <0  be  IMsd 
will  be  determined  as  foSows: 


If  your  credit 
union  has  the 
following  no.  of 
outstanding  loans 

Under  100 
100  to  199 
200  to  299 
300  to  399 
400  or  more 


You  should  list  the 
following  no.  of 
the  largest  unpaid 
balances 


5 

10 

IS 

20 

25 


If  any  of  the  above  loans  are  delinquent,  pleaaoahow  the 
number  of  months  delinquent  in  the  appropriate  "Status  of 
Repayment"  column. 

Page  6:  Complete  page  6  for  each  investment/loan  to  a 
Credit  Union  Service  Organization  (CUSO). 

TERMINATION  OF  M8URAMCE 


Should  the  credit  union,  after  obtaining  insurance  of 
member  accounts,  desire  to  terminate  its  Insured  status,  this 


could  be  accomplished  by  complying  wRh  the  provisions  of 
Section  a06(a).  and  (<8  of  TWe  II  of  the  Federal  CredH  Union 
Act.  This  action  would  require  approval  by  a  vote  of  the  ma¬ 
jority  of  the  members,  and  ninety  days  written  notice  of  the 
proposed  termination  date  to  NCUA.  Member  accounts  would 
continue  to  be  insured  for  one  year  following  termination  of 
insuranoe  and  the  insurance  premium  would  be  paid  during 
that  period.  After  terminalion  of  insurance,  Ihe  cradh  union 
shall  give  prompt  and  reasonable  notice  to  Ml  roeenbers 
whose  accounts  are  insured  that  K  has  ceased  to  be  an 
insured  credit  union. 


Seettons  206(aK2)  and  206(d)(2)  and  (3)  of  the  Act  provide 
that  an  insurad  credit  union  may  also  terminate  its  insurance 
by  conwstfing  from  its  status  as  m  insured  credit  union  under 
the  Act  to  insurance  from  a  corporation  authorized  and  duly 
iioensod  to  insure  member  accounts.  In  this  event,  approval 
is  reqnimd  by  a  majority  of  an  the  directors  and  by  affirmative 
vote  of  a  majority  of  the  members  voting,  provided  that 
at  least  20  percent  of  the  members  have  voted  on  the 
proposition.  Under  this  provision  for  termination,  insurance 
of  member  accounts  would  cease  as  of  the  date  of 
termination. 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 


Date 

TO:  The  National  Credit  Union  Administration  Board 

The 

Crerlil  1  ininn 

Insurance  Certificate  Number 

(if  anolicablet 

(mailing  address) 

(city) 

(state) 

(zip  code) 

applies  for  insurance  of  its  accounts  as  provided  in  Title  II  of  the  Federal  Credit  Union  Act,  and  in  consideration  of  the  granting 
of  insurance,  hereby  agrees: 


1.  To  pernnit  and  pay  the  cost  of  such  examinations  as  the 
NCUA  Board  deems  necessary  for  the  protection  of  the 
interests  of  the  National  Credit  Union  Share  Insurance 
Fund; 

2.  To  permit  the  Board  to  have  access  to  all  records  and 
information  concerning  the  affairs  of  the  credit  union,  in¬ 
cluding  any  information  or  report  related  to  an  examina¬ 
tion  made  by  or  for  any  other  regulating  authority,  and 
to  furnish  such  records,  information,  and  reports  upon 
request  of  the  NCUA  Board: 

3.  To  possess  such  fidelity  coverage  and  such  coverage 
against  burglary,  robbery,  and  other  losses  as  is  required 
by  Parts  701 .20  and  741  of  NCUA’s  regulations; 

4.  To  meet,  at  a  minimum,  the  statutory  reserve  and  full 
and  fair  disclosure  requirements  imposed  on  Federal 
credit  unions  by  Section  1 16  of  the  Federal  Credit  Union 
Act  and  Parts  702  of  NCUA’s  regulations,  and  to  maintain 
such  special  resenres  as  the  NCUA  Board  may  by  regula¬ 
tion  or  on  a  case-by-case  basis  determine  are  necessary 
to  protect  the  interests  of  members.  Any  waivers  of  the 
statutory  reserve  or  full  and  fair  disclosure  requirements 
or  any  direct  charges  to  the  statutory  reserve  other  than 
loss  loans  must  have  the  prior  written  approval  of  the 
NCUA  Board.  In  addition,  corporate  credit  unions  shall 
be  subject  to  the  reserve  requirements  specified  in  Part 
704  of  NCUA’s  regulations; 

5.  Not  to  issue  or  have  outstanding  any  account  or  security 
the  form  of  which  has  not  been  approved  by  the  NCUA 
Board,  except  accounts  authorized  by  state  law  for  state 
credit  unions; 

6.  To  maintain  the  deposit  and  pay  the  insurance  premium 
charges  imposed  as  a  cortdition  of  insurance  pursuant 
to  Title  II  (Share  Insurance)  of  the  Federal  Credit  Union 
Act; 

7.  To  comply  with  the  requirements  of  Title  II  (Share  insur¬ 
ance)  of  the  Federal  Credit  Union  Act  and  of  regulations 
prescribed  by  the  NCUA  Board  pursuant  thereto:  and 


8.  For  any  investments  other  than  loans  to  members  and 
obligations  or  securities  expressly  authorized  in  Title  I 
of  the  Federal  Credit  Union  Act,  as  amended  to  establish 
now  and  maintain  at  the  end  of  each  accounting  period 
and  prior  to  payment  of  any  dividend,  an  Investment 
Valuation  Reserve  Account  in  an  amount  at  least  equal 
to  the  net  excess  of  book  value  over  current  market  value 
of  the  investments.  If  the  market  value  cannot  be  deter¬ 
mined,  an  amount  equal  to  the  full  book  value  will  be 
established.  When,  as  of  the  end  of  any  dividend  period, 
the  amount  in  the  Investment  Valuation  Reserve  exceeds 
the  difference  between  book  value  and  market  value,  the 
board  of  directors  may  authorize  the  transfer  of  the  ex¬ 
cess  to  Undivided  Earnings. 

9.  When  a  state<hartered  credit  union  is  permitted  by  state 
law  to  accept  nonmember  shares  or  deposits  from 
sources  other  than  other  credit  unions  and  public  units, 
such  nonmember  accounts  shall  be  identified  as 
nonmember  shares  or  deposits  on  any  statement  or 
report  required  by  the  NCUA  Board  for  insurance  pur¬ 
poses.  Immediately  after  a  state-chartered  credit  union 
receives  notice  from  NCUA  that  its  member  accounts  are 
federally  insured,  the  credit  union  will  advise  any  present 
nonmember  share  and  deposit  holders  by  letter  that  their 
accounts  are  not  insured  by  the  National  Credit  Union 
Share  Insurance.  Also,  future  nonmember  share  and 
deposit  fund  holders  will  be  so  advised  by  letter  as  they 
open  accounts. 

10.  In  the  event  a  state-chartered  credit  union  chooses  to 
terminate  its  status  as  a  federally-insured  credit  union, 
then  it  shall  meet  the  requirements  imposed  by  Sections 
206(a)(1)  and  206(c)  of  the  Federal  Credit  Union  Act  and 
Part  741.6  of  NCUA’s  regulations. 

11.  In  the  event  a  state<hartered  credit  union  chooses  to 
convert  from  federal  insuraiKe  to  some  other  insurance 
from  a  corporation  authorized  and  duly  licensed  to  in¬ 
sure  member  accounts,  then  it  shall  meet  the  re¬ 
quirements  imposed  by  Sections  206(a)(2),  206(c), 
206(dK2),  and  206(dK3)  of  the  Federal  Credit  Union  Act. 
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in  support  of  this  application  we  submit  pages  1-6  and  Schedules  described  below: 

Schedule  No.  HUe 


CERTIFICATIONS  AND  RESOLUTIONS 


We,  the  undersigned,  certify  that  we  are  the  duly  elected  and  qualified  presiding  officer  and  recording  officer  of  the  credit 
union  arid  that  at  a  property  called  refpiler  or  special  meeting  of  Its  beard  of  directors,  at  whk^  a  quorum  vras  preseitt,  the 
following  resolutions  were  passed  and  recorded  in  its  mimites: 


We,  the  undersignad,  certify  to  dte  correctnaes  of  the  information  submitted. 

Be  it  resolved  that  this  credit  union  apply  to  the  Nationai  Credit  Union  Administration  Board  lor  insurance  of  its  acooartts 
as  provided  in  Title  >  of  the  Federal  Credit  Union  Act. 

Be  it  resolved  that  the  preeidirrg  officer  and  recording  officer  be  authorized  and  directed  to  execute  the  Application  and 
Agreement  for  Insurance  Of  Accounts  as  preecribed  by  toe  NCUA  Board  and  any  other  papers  and  documents  required 
in  connection  therewith  and  to  pay  all  expenses  and  do  all  such  other  things  necessary  or  proper  to  secure  and  continue 
in  force  such  insurance. 

We,  further  certify  that  to  toe  bast  of  our  knowledge  and  belief  no  existing  or  proposed  officer,  committee  member,  or 
employe^  of  this  credit  union  has  been  convicted  of  any  criminai  offense  involving  dishoneety  or  breach  of  trust,  except 
as  noted  In  attachments  to  this  appMcatiort  We  further  agree  to  noti^  the  Board  if  wiy  sideling,  proposed,  or  future 
officer,  committee  member  or  employee  is  indicted  for  such  an  offeoM. 


(Signature)  Presiding  Officer,  Board  el  Oireelors 


(Print  erlype  Preeiding  Officer's  Name) 


(Signature)  Recording  Officer,  Board  of  Directors 


(Print  or  lyps  Rsconfing  Offioer’s  Nsra^ 


i 

i 

t 


t 
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APPUC ATION  FOR  HEU>  OF  MEMBERSmP  C3iANGE 

NCUAXXX 


(Attach  a  sq)arate  j^^lication  for  each  group  included  in  your  request  for  expansion.) 


1.  NAME  &  ADDRESS  OF  CREDIT  UNION; 


2.  NAME  OF  FIRM/ ASSOCIATION  TO  BE  ADDED:  _ 

(If  Association,  include  Charter/Bylaws.) 

DESCRIPnON  OF  BUSWESS :  _ 

ADDRESS:  _ ^ _ 

3.  TOTAL  NUMBER  OF  POTENTIAL  EMPLOYEES/MEMBERS  TO  BE  ADDED: 


SPONSOR'S  HEADQUARTERS  LOCATION: _ 

WORK  AND/OR  PAID  FROM  LOCATION.  ALSO,  INDICATE  THE  NUMBER 
OF  EMPLOYEES  AT  EACH  LOCATION: 


4.  DISTANCE  IN  MILES  TO  THE  NEARKT  CREDIT  UNION  OFFICE; 
-  INDICATE  NAME  OT  aXJSEST  BRANCH;  _ 


5.  IS  THE  GROUP  EUGIBLE  FOR  MEMBERSHIP  IN  ANY  OTHER  CREDIT  UNION? 
NO _  YES _ 

IF  YES,  GIVE  NAME  AND  LOCATION  OF  THE  OVERLAPPED  CREDIT  UNION. 
ALSO  INCLUDE  A  LETTER  OF  RELEASE  FROM  THE  OVERLAPPED  CREDIT 
UNION.  _  _ 
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6.  ATTACH  A  COPY  OF  THE  CREDIT  UNION'S  MOST  CURRENT  BALANCE  SHEET 

AND  YEAR-TO-DATE  INCOME  STATEMENT.  _ 

(NOTE:  IF  THIS  IS  PART  OF  A  MULTIPLE  GROUP  REQUEST  FOR  EXPANSION, 
ENCLOSE  ONLY  ONE  SET  OF  FINANCIAL  STATEMENTS.) 

(WHERE  THE  EXPANSION  REQUEST  IS  BASED  ON  A  BRANCH  OFHCE, 
ATTACH  FINANCIAL  STATEMENTS  FOR  THAT  BRANCH  ALSO.) 

7.  ATTACH  A  LETTER,  ON  LETTERHEAD  STATIONERY.  FROM  THE  GROUP 

REQUESTING  CREDIT  UNION  SERVICE.  _ _ 

8.  IF  ifas  REQUEST  FOR  EXPANSION  OR  REDEFINITION  AMENDMENT  IS  A 
RESULT  OF  A  REORGANIZATION  OF  A  SPONSORING  GROUP,  ENCLOSE  A 
LETTER  FROM  THE  SPONSORING  GROUP  WHICH  EXPLAINS  THE 
REORGANIZATION. 

9.  OTHER  COMMENTS. 


I  CERTIFY  THAT  THIS  EXPANSION  IS  NOT  BASED  ON  THE  LOCATION  OF  A 
SHARED  SERVICE  CENTER  OR  SHARE  FACILITY. 

NAME  AND  TITLE  _ 

(e.g.,  Credit  Union  President/CEO-Please  print  or  type) 

SIGNATURE 


MLUNQ  eOOC  7t3l-«1-C 


(Date) 
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Appendix  F— Use  of  Outside  Agents  To 
Solicit  Field  of  Memberslrip  Expansions 

Purpose 

This  appendix  addsesMS  the  National 
Credit  Union  Administration’s  (NCUA) 
experience  with  credit  unions  and 
arrangements  vdierehy  tire  agents 
outside  the  organization  Of  the  credit 
union  solictt  credit  imion  meniberdiip 
in  copjunction  with  tiie  sale  coproducts 
or  services.  Hiis  section  also  provides 
guidelines  for  these  arrangements. 

While  diese  guidelines  are  not 
mandated  hy  federal  law  arregulaticm. 
they  doTBpresent  vdiatifae  NCUA 
cnnsiden  to  be  safe  and  sound  policies 
and  procedures  to  protect  the  credit 
union’s  assets.  Since  state  laws  vary,  the 
guidance  may  ncit  address  every  area. 
’Thus,  each  c^it  rmion  considering 
such  ventures  shoitld  certain  a  written 
legal  opinion  from  its  counsel,  as  well 
as  financial  counseling  from  its  normal 
sources. 

BacJcground 

As  cuedit  unions  continue  to  grtrw  and 
expand  their ‘fields  cff  membership  1o 
select  employBe  groups,  tiiere  has  been 
an  incsreased  mterest  vendors  in 
mutually  beneficial  relationships. 
Generally,  such  arrangements  operate  as 
follows: 

•  *1118  vendor  contacts  select 
en^loyee  group  spcmsors  providing 
information  on  the  credit  luiion  and  tiie 
insuranco  or  othw  product  to  be  offered. 

•  The  vendor  assists  the  sponsor  in 
recpiesting  inclusion  in  the  credit 
union’s  of  memhen^un. 

•  After  the  field  of  menmrship  is 
approved  by  NCUA  or  the  state 
supervisor,  the  vendor  arranges  to  meet 
with  employees. 

•  The  vendor  represents  the  credit 
union  to  (he  employees  and  enrolls 
them  into  memlor^ip  in  acxordanco 
with  appropriate  laws,  Kgulations.and 
bylaws. 

•  The  vendor  explains  the  products 
or  services  being  mmlceted  and  enrolls 
file  employee  in  a  program  or  plan,  in 
the  case  of  insurance  plans,  p^icies  are 
typically  paid  by  periodic  installments, 
and  frequentlv  in  one  lunm  sum. 

•  The  ven^r  arranges  lor  payroll 
deducitions  to  the  credit  union.  .£f  the 
employee  has  an  insurance  policy  or 
some  other  plan  with  periodic 
installments,  generally,  the  credit 
union’s  deducticua  is  increased  and 
arrangements  are  made  for  the  credit 
union  to  lorwaid  the  appropriate 
amoiBiito  the  vendor’s  cmmpany. 

These  accangements  have  been 
beneficial  to  some  credit  unionsiand 
vendors.  The  credit  union  receives  e 
service — solicitation  of  members — free 


of  charge.  Member^iip  increases  and 
the  taedH  xurion  grows.  *018  vendor  has 
a  marfcatingtool'to  complement  ha 
maiheting  program.  Ad^cmally.  in  the 
caae  of  insurance  vendors,  if  the  cre^ 
union  distributes  the  premknns -or  other 
payments  directly  to  me  vendor’s 
company,  the  vendor’s  paperworic  is 
grootiy  i^uced. 

Safety  and  soundness  issues 

NCUA’s  experience  in  these 
arrangements  has  ^own  that  potential ' 
risklo  the  credit  union  exists  unless 
prior  planning  and  intanaal  ccmtrois  are 
in  place.  NCUA  has  ^liquidated  or  Idcen 
administrative  achon  in  u -number  of 
credit  unicms  in  recent  years  -when  these 
(X)nteols'WBre  absent.  Smne  uasala  and 
unsound  practioes  are  >descaRbed  below: 

•  lha  credit  union  did  SHJt 
investigate  the  -rendor’sor  tiie  vendor’s 
company’s  reputation,  financial 
soundness,  or  the  authority  to  do 
business  in  the  state  where  tiie  credit 
muftti  operated,  in  these  cmes  where 
NCUA  Hqindeled  tire  credit  unions,  the 
companies  or  firms  were  oftiieily-hy- 
night -variety,. out  to  obtain  quick  pr^ts 
in  short  periods  tinre.  Dealing  with 
well  estabhshed  mid  reputable  firms  is 
importaat  if  {noblems -arise  dtre  to 
member  cmnplaints.  Additionally,  in 
theevent  cd  suats  against  tiie  corapany 
or  firm,  adequate  farenoial  standiiigcan 
often  mitigate  tireoredit  union ’« lo^s. 

•  The  credit  union  did  not  review  the 
programs  or  products  ofiered  ts  ’’its” 
new  members.  In  several  instances,  the 
policies  were  Ufie  insurance  polkaes  mr 
annuity  (xmtEacta  which  called  for 
annual  premiums  (normally  paid  ly 
installments)  over  long  period  of 
time— 20  to  30  years.  While  normal  for 
such  contracts,  they  generally  called  for 
limited  reimbursement  in  the  event  of 
cancellatioa.  lor  instance  20  percent 
reimbursement,  if  cuicaled  before  one 
year,  45  percent,  two  years,  55  percent, 
three  years,  .^c.  Many  members  vdio 
enrolled  in  these-contracts  did  imt 
understand  the  terms.  When  th^ 
subsequently  canceled  the  policy  and 
received  only  a  20  percent  return,  they 
held  the  credit  union  responsible.  While 
the  credit  union  had  no  legal  obligation, 
it  nreeaitied  public  relation  probleros 
which  could  have  been  avoided. 

•  The  credit  unicm  was  unfamiliar 
with  the  sales  techniques  used  by  the 
vendor  to  enroll  members  into  the  credit 
union  and  in  the  vendor’s  programs.  3n 
the  liquidated  .credit  urnon  mentioned 
above,  unethical  metiiods  were  used  lo 
sign  uneducated  members.  It  was  not 
uncomnum  to  have  them  just  sign  Mank 
forms  which  included  a  mmnbership 
card,  payroll  .deduction  authmizatitxi, 
insurance  policy,  and  a  loan  application 


and  tire  first  year's  premium  err  other 
payment. 

•  The  credit  unian  did  not  provide 
written  msftructicms  to  the  vendor  cm 
procedures  to  enroll  members.  Thus  the 
vendor  cx>nti>ac:tod  groups  which -the 
credit  union  vras  tR-equipped  to  serve. 

-•  The  credit  union  aumoriced  the 
vendor  to  approve  loans  enmasae  to 
cover  first  ye«  fees  ot  insuranoe 
premiums.  NCUA  considers  tills  an 
unsafe  ami  unsound  piectiGe  Which  will 
result  in  appropriate  admlnietrative 
action.  Tn  eevenA  Ikpridated  credit 
unions  which  had  arrangements  witii 
insurance  venders,  mnployees  were 
enrolled  in -fire  credit  union,  received  a 
loan  to  pay  the  first  year  ’s  premium  and 
authorized  payroll  deductims.  The 
reason  the  insuiancre  agency  proceeded 
in  this  manner  was  to  ^  reimhursed 
immediately  by  -flie  carrier  for  new 
policies.  Such  reimbursement  ranged 
from  85  to  hOS  percent  oftire  first  year’s 
premium.  Thus  an  agency-that  enrolled 
pist  too  new  menhers  for  $500  per  year 
insmantx  contracts  could  have  receired 
592,500  to  $52300 in  fees.  This  derire 
to  obtaiu  rehihnrsement  douded  fhe 
vendor's  objectivity  and  resulted  in 
members  having  unwanted  policies, 
which  they  generally  canceled.  At  a 
minimum,  since  the  policy  holder 
.received  only  20  percent  return  on  the 
pcilicy.-the  credit  union  had  a  public 
relations  problem  collecting  its  exposed 
80  percent.  At  the  worst,  the  credh 
union  bad  a  loss  loan. 

•  The  credit  unicm  failed  to  obtain 
proper  pcyntildeducticm  autiiorizations 
and  nuhc^ty  to  remit  fees  or  insurance 
premiums  to -file  company.  In  several 
cases,  payroll  deducticm  for  all 
memixTS,  even  tiiose  who  chose  not  to 
enroll  in  the  vendor’s  program,  ware 
sent  to  tiie  credit  union.  ’Ihis  pnx:«hire 
exposed  the  credit  unicm  to 
misappropriation  of  funds  by  the 
company, to  a  potential  surety  problem, 
and  to  an  uninsured  .status  until  the 
funds  were  received  in  the  credit  union. 

V  In  another  case,  a  vendor  contracted 
with  a  credit  union  to  assist  credit 
union  members  seled,  locate,  and 
negotiate  the  purchase  or  lease  of 
automobiles.  Members  paid  a  fee  to  fhe 
vendor  during  the  closing  transacticms. 
The  vendor  also  provided  marlceting 
assistance  to  attract  aelec:t  emplcyee 
groups  into  the  credit  union.  The 
vendor  was  allegol  to  have  falsified  and 
concealed  material  iacits  and  to  have 
aided  prospecrtive  credit  union  members 
in  falsifying  credit  infmmaticm  to  the 
credit  union  in  attempts  to  obtain  credit. 
In  some  cases  the  pro^iective  member 
obtained  posseasicm  of  tiie  automobile 
prior  to  b^geccepted  asa  mmnber  and 
in  other  cases  prior  to  being  approved 
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for  the  financing.  In  many  instances,  the 
prospective  credit  union  member  was 
pressured  to  solicit  his  employer  for 
inclusion  into  the  credit  union’s  field  of 
membership.  In  certain  of  these 
instances,  the  employer  ^up  had 
existing  credit  union  affiliation  with 
another  credit  union.  In  certain  other 
instances,  the  vendor  indicated  the 
prospective  member  was  affiliated  with 
a  legitimate  group  in  the  credit  union’s 
field  of  membership,  when,  in  fact,  the 
person  was  not  employed  by  the  group. 
The  vendor  failed  to  properly  complete 
required  documentation  for  loans  and 
lease  agreements.  In  some  cases  the 
vendor  indicated  excessively  high 
annual  mileage  limits  in  lease 
agreements. 

Recommended  Investigative  Procedures 

Before  entering  into  an  agreement 
with  a  vendor  acting  as  the  credit 
union’s  agent  in  soliciting  membership, 
a  federally  insured  credit  union  should 
thoroughly  investigate  the  impact  of  this 
action  on  its  financial  operations  and 
condition:  determine  its  legal  liabilities; 
clearly  define  its  moral  responsibilities; 
and  assure  pro(>er  control  of  these 
activities.  Tlie  following  steps  are 
recommended: 

•  Thoroughly  investigate  the  financial 
condition  of  all  corporations, 
partnerships  or  other  entities  involved 
in  the  activities.  Obtain  and  review 
financial  statements  and  credit  reports, 
such  as  Dun  and  Bradstreet,  on  each 
entity.  Consider  the  need  for 
appropriate  bonding  by  each  company. 

•  Review  the  organizational  structure 
and  reputation  of  each  entity.  Included 
in  the  review  should  be  a  certihcation 
that  each  entity  is  authorized  to  do 
business  in  the  state  where  the  credit 
union  is  authorized  to  do  business. 

Review  and  approve  the  contracts 
or  policies  to  be  offered.  Since  members 
may  hold  the  credit  irnion  morally 
responsible  for  problems  which  may 
occur,  the  officials  should  consider  the 
impact  of  each  contract  or  policy  on  its 
public  relations  with  members. 

•  Determine  through  a  written  legal 
opinion  that  all  forms,  documents  and 
procedures  used  by  the  credit  union  to 
obtain  membership,  payroll  deductions 
or  to  transfer  funds  to  a  vendor  are  legal 
and  protect  the  credit  union. 

•  Develop  cash  flow  and  budget 
projections  showing  the  effect  of 
increased  membership  on  the  credit 
union’s  financial  condition  and  ability 
to  serve  new  members. 

•  Develop  procedures  to  monitor  the 
activities  of  vendors  as  discussed  below 
under  Agreement. 

•  Develop  brochures  and  handouts  to 
be  presented  to  potential  members. 


Among  these  should  be  a  disclaimer 
that  the  credit  imion  does  not  endorse 
the  products  or  services  and  that  the 
vendor  can  make  no  commitments 
regarding  membership  approval  or  the 
granting  of  loans.  Other  materials  to  be 
presented  are  discretionary  by  the  credit 
imion. 

•  Obtain  confirmation  from  surety 
that  such  activities  are  bondable. 

Agreements 

All  arrangements  with  a  vendor 
should  be  in  writing  and  reviewed  by 
credit  union  legal  counsel.  Such 
agreements  should  include,  but  not  be 
limited  to.  the  following: 

•  Scope  of  the  vendor’s  authority  to 
contact  sponsors,  such  as  limits  on 
sponsor’s  assets,  number  of  employees/ 
potential  members,  financial  condition, 
organizational  structure,  geographical 
location,  and  sponsor  stability  in  the 
area. 

•  Procedures  for  the  vendor  to  follow 
in  contacting  sponsors.  These  should 
require  the  vendor  to  present  any 
pr^uct  or  service  as  separate  and 
distinct  from  credit  union  membership 
and  to  state  that  inclusion  in  the  field 
of  membership  is  subject  to  regulatory 
approval.  There  should  be  absolute 
indication  that  the  credit  union  is  not 
endorsing  any  products  or  services 
marketed  by  the  vendor. 

•  Procedures  for  vendors  to  follow 
once  a  sponsor  is  included  in  the  credit 
union’s  field  of  membership. 

•  Agreement  that  products  or  services 
to  be  offered  and  materials,  brochures 
and  handouts  to  be  presented  by  the 
vendor  are  to  be  approved,  in  advance, 
by  the  credit  union. 

•  Agreement  that  all  approved 
brochures  and  handouts  of  the  credit 
union  will  distributed. 

•  Agreement  that  credit  union 
representatives  may  accompany  the 
vendor  on  contacts  with  sponsors  and 
on  membership  enrollments. 

•  Agreement  that  the  credit  union 
may  disqualify  any  vendor  or  vendor’s 
representative  from  representing  the 
cr^it  union.  Generally  such  an 
agreement  will  include  a  preliminary 
approval  process  as  well  as  monitoring 
standards  to  include  necessary  credit 
union  training. 

•  Any  other  standard  contractual 
agreements  necessary  to  contract  law. 

Summary 

•  Credit  unions  and  vendors  can 
engage  in  mutually  beneficial 
contractual  agreements  provided  that 
adequate  planning  and  internal  controls 
are  instituted.  Credit  unions  engaging  in 
these  activities  should  plan,  direct,  and 


control  these  activities  in  a  safe  and 
sound  mcmner. 

Appendix  G— Information  Needed  To 
Support  Application  for  Community 
Federal  Cf^it  Union  Charter 

A  community  credit  imion  serves  all 
persons  who  either  reside  or  work  in  a 
well-defined  neighborhood,  community 
or  rural  district.  The  area  chosen  must 
be  reasonably  compact.  Such 
compactness  provides  for  a  greater 
common  bond  among  the  residents.  As 
population  levels  increase,  the  extent  of 
the  common  bond  tends  to  decrease. 
Therefore,  the  area  chosen  must  be  the 
most  compact  area  practical  from  both 
a  common  bond  and  economic 
standpoint. 

Information  should  be  provided  to 
support  that  the  area  chosen  represents 
one  well-defined  area,  separate  and 
apart  fi-om  the  immediate  surrounding 
areas  and  that  the  persons  who  reside 
and  work  in  the  area  have  the  necessary 
commonalty  of  interests  and 
commingling  to  provide  for  a  sufficient 
common  bond. 

This  may  not  be  possible  in  all  cases, 
especially  for  urban  areas.  Some  items 
to  be  considered  are  as  follows: 

•  Political  jurisdictions 

•  Major  trade  areas  (shopping 
patterns) 

•  Traffic  flows 

•  Shared/common  facilities 
(educational,  medical,  police  and  fire 
protection,  water,  etc.) 

•  Organizations/clubs  whose 
membership  is  made  up  exclusively  of 
persons  within  the  area 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area 

•  Census  tracts 

•  Common  characteristics  and 
background  of  residents  (income, 
religious  beliefs,  primary  ethnic  groups, 
similarity  of  occupations,  household 
types,  primary  age  group,  etc.) 

•  History  of  area 

•  In  general,  what  causes  the  chosen 
area  and  its  residents  to  be  separate  and 
apart  from  the  immediate  surrounding 
areas  and  residents — some  examples  are 
old,  well  established  ethnic 
neighborhoods,  planned  communities 
and  small/rural  towns 

Information  to  support  a  need  for  a 
community  credit  union  includes  the 
following: 

•  Number  of  credit  unions  presently 
in  area  and  approximate  percentage  of 
residents  who  currently  have  credit 
union  service  available 

•  Number  of  other  financial 
institutions  (banks,  savings  and  loan 
associations)  that  service  the  area 

•  Average/median  income  level  of 
residents 
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Written  documentation  (letter, 
pledges,  petitions)  reflecting  support  for 
the  application  for  or  the  conversion  to 
a  commimity  credit  union  is  as  follows: 

•  For  the  residents  of  the  area 

.  •  Approximate  number  contacted 

•  Number  in  favor  of  the  credit  union 

•  Number  against  the  credit  union 

•  Number  who  will  join  the  credit 
\mion 

•  Number  who  have  pledged  initial 
and/or  systematic  savings  and  amount 
of  pledges 

•  For  the  employers 

•  Number  of  area  employers  and 
numbers  of  employees 

•  Number  contacted 

•  Number  in  favor  of  the  credit  union 

•  Number  against  the  credit  union 

•  Niunber  willing  to  provide  payroll 
deductions  to  the  credit  imion 

•  Number  willing  to  provide  other 
type(s)  of  support  to  the  credit  imion 

•  For  organizations  (including 
churches) 

•  Number  in  areas  and  number  of 
members 


•  Number  contacted 

•  Number  in  favor  of  the  credit  union 

•  Number  against  the  credit  union 

•  Number  willing  to  provide  some 
type  of  support  to  the  c^it  union,  i.e., 
advertising  facilities,  etc. 

•  Letters  of  support  for  area  civic 
leaders 

Business  Plan 

Community  credit  unions  are 
frequently  more  susceptible  to 
competition  frnm  other  local  financial 
institutions  and  generally  do  not  have 
substantial  support  from  any  single 
sponsoring  company  or  association. 
Also,  the  lack  of  payroll  deduction 
creates  special  challenges  in  the 
development  of  savings  promotion 
programs  and  in  the  collection  of  loans. 
Therefore,  it  is  essential  for  the  group  to 
develop  a  detailed  and  practical 
business  plan  for  at  least  the  first  three 
years  of  operation.  The  business  plan 
should  contain,  but  not  necessarily  be 
limited  to,  the  following: 


•  Analysis  of  market  area — 
geographic,  demographic,  employment, 
income,  housing  and  economic  data 

•  Service/market  strategy — financial 
and  other  services  to  be  provided,  new 
member/share/loan  promotion  policies 
and  procedures  and  income  generation 
strategy 

•  Organizational/management  plan — 
qualification  and  planned  training  of 
officials/employees,  operating  facilities 
to  include  office  space/equipment  and 
supplies,  accounting  system, 
safeguarding  of  assets,  insurance 
coverage,  etc. 

•  Financial  plan — sources  and 
applications  of  funds  statements  and 
proforma  balance  sheet  and  income/ 
expense  statements. 

Appendix  I^Trade  Associatiims 

Note:  Addresses  and  phone  numbers  will 
be  updated  at  the  time  the  Interpretive  Ruling 
and  Policy  Statement  is  finalized. 

[FR  Doc.  93-17487  Filed  7-27-93;  8:45  am] 
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Part  III 

Department  of  the 
Interior 

Fish  and  Wiidiife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wiidiife  and 
Piants;  Saimaa  et  al.;  Ruie 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101»-ACOI 

Endangered  and  Threatened  Wildlife 
and  Plants;  Ustirtg  of  the  Saimaa  Seal 
as  an  Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  is  adding  the 
Saimaa  seal  [Phoca  hispida  saimensis) 
to  the  List  of  Endanger^  and 
Threatened  Wildlife.  This  measure, 
required  by  the  Endangered  and 
aThreatened  Wildlife.  This  measure, 
required  by  the  Endangered  Species  Act 
of  1973  (Act),  corresponds  with  a 
determination  of  lendangered  status  for 
this  species,  as  defined  under  the  Act. 
by  the  National  Marine  Fisheries 
Service,  which  has  jurisdiction  for 
pinniped  species  (except  walrus). 
EFFECTIVE  DATE:  June  7. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Dr.  Jon  Fay,  Acting  Chief,  Division  of 
Endanger^  Species,  U.S.  Fish  and 
Wildlife  Service  (452  ARLSQ), 
Washington.  DC  20240  (703/358-2171). 
SUPPLEMENTARY  MFORMATION:  Under  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.),  and  in  accordance  with 


Re(»ganization  Plan  No.  4  of  1970,  the 
National  Marine  Fisheries  Services 
(NMFS),  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce,  is  responsible 
for  the  Saimaa  seal.  Under  section 
4(a)(2)  of  the  Act,  NMFS  must  decide 
whether  a  species  imder  its  jurisdictioa 
should  be  classified  as  endangered  or 
threatened.  The  Fish  and  Wildlife 
Service  (FWS)  is  responsible  for  the 
actual  addition  of  a  species  to  the  list 
of  Endangered  and  Tmeatened  Wildlife 
in  50  CFR  17.11(h). 

NMFS  published  its  determination  of 
endangered  status  for  the  Saimaa  seal  on 
May  6. 1993  (58  FR  26920-26921). 
Accordingly,  the  FWS  is  now  adding  it 
to  the  List  of  Endangered  and 
Threatened  Wildlife  as  an  endangered 
species.  This  addition  is  effective  as  of 
June  7, 1993,  as  indicated  in  the  NMFS’s 
determination.  Because  this  action  of 
the  FWS  is  nondiscretionary,  and  in 
view  of  the  public  comment  period 
provided  by  NMFS  on  the  proposed 
listing  (December  18, 1992,  57  FR 
60162),  the  FWS  finds  that  good  cause 
exists  to  omit  the  notice  and  public 
comment  procedures  of  5  U.S.C.  553(b). 

National  Environmental  Policy  Act 


The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmaotal 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Export,  Import,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 
Accordingly,  part  17,  subchapter  B  of 
diapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500,  unless  otherwise 
noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Mammals,  to  ^e  List  of 
Endangered  and  Threatened  Wildlife: 

117.11  Endangered  and  threatened 

•  •  *  *  * 

(h)*  *  * 


Species  Vertebrate 

-  population 

Historic  range  where  an-  Stelus  When  listed  Criticai  habitat  Special  mles 

Common  name  SdentMc  rwme  dangered  or 

threatened 


•  •••••  • 

MAMMALS 

•  •••••• 

Seal,  Saimaa _  Phoca  hispida  Rnland  (Lake  Entire .  E  508  NA  NA 

aaknensia.  Saimaa). 
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Dated;  July  10, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 

(FR  Doc  93-17932  Filed  7-27-93;  8:45  ami 

MLUNQ  CODE  ttlO-M-M 


50  CFR  Part  17 

RIN  101t-AB52 

Endangered  and  Threatened  WHdUfa 
and  Plants;  The  Plant  Eutrema 
penlandil  (Panland  Alpine  Fan 
Mustard)  Determined  to  be  a 
Threatened  Speciee 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  determines  that  Eutrema 
penlandii  (Penland  alpine  fen  mustard) 
is  a  threatened  species  under  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  Five  to  fourteen  small 
populations  of  the  plant  are  distributed 
in  a  40-km  (25  mi)  stretch  of  the 
Continmital  Dividh  in  central  Colorado. 
Total  abundance  of  the  species  is 
estimated  at  about  10,000  to  16,400 
plants  that  grow  on  about  200  hectares 
(about  500  acres)  of  alpine  timdra.  The 
species  grows  on  southerly  to  easterly 
facing  slopes  above  3,703  m  (12,150  ft) 
in  elevation,  fts  habitat  is  restricted  to 
wetlands  that  are  irrigated  by  melting 
snowfields.  Hiis  wetland  habitat  is 
fragile  and  sensitive  to  watershed 
alterations  that  divert  fk)ws  of  surface 
water.  Direct  impacts  to  plants  and 
habitats  occur  from  mining,  oft-road 
vehicles,  and  other  activities  of  man. 
Federal  land  is  intermingled  with 
private  land  (patented  mining  claims)  in 
areas  where  E.  penlandii  grows,  but  the 
largest  populations,  about  80  percent  of 
the  plants,  are  on  public  land.  Listing  E. 
penlandii  as  threatened  implements  the 
Federal  protection  and  recovery 
provisions  provided  by  the  Act. 

EFFECTIVE  DATE:  August  12. 1993. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Colorado  State  Office,  730 
Simms  Street,  room  290,  Golden, 
Colorado  80401,  or  Western  Colorado 
Suboffice,  529-25 W  Road,  suite  B-113, 
Grand  Junction,  Colorado  81505-6199. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lucy  A.  Jordan,  Botanist,  at  the  above 
Grand  Junction  address  (303/243-2778). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Penlmid  alpine  fen  mustard  has 
been  found  in  14  difterent  areas 
(Schwendinger  et  al.  1991).  It  was  first 
collected  in  1935  at  Hoosier  Ridge  in  the 
Mosquito  Range,  Park  County.  Colorado, 
by  the  late  Colorado  College  professor 
C.W.T.  Penland.  He  recollected  it  in  the 
same  area  in  1949  (Rollins  1950; 

Johnson  1981).  The  plant  was  described 
by  R.  Rollins  (1950),  an  expert  on 
species  in  the  mustard  family.  The  type 
specimen  was  foimd  below  a  snowbank 
on  Hoosier  Ridge,  near  Hoosier  Pass 
(Johnson  1981;  Weber  and  Shushan 
1955).  This  area  contains  about  2,000 
plants,  and  it  is  one  of  three  populations 
with  more  than  1,000  plants.  The  other 
11  areas  identified  by  Schwendinger  et 
al.  (1991)  have  fewer  than  900  plants 
each  (Table  1). 

Table  1.— Name  and  sizes  of 

EXTANT  POPULATIONS  OF  EUTREMA 

PENLANDII  (FROM  JOHNSTON  1991). 

(  )  =  YEAR  DISCOVERED 


Population 

Population  name 
and  year  (fiscov- 

ered 

Fkimber  of 
plants 

1  _ 

Hoosier  Ridge 
(1935). 

2/)00 

2 . . 

Permsylvania 

Creek  (1985). 

200 

3 . 

Mount  Silveiheels 
(1966). 

100 

4  _ 

Cameron  Amphi¬ 
theater  (1968). 

700 

5  . 

Mosquito  Pass- 
LondonMt 
(1967). 

3,250 

6  . . 

Mount  Buckskin 
(1988). 

850 

7  . . 

Cooney  Lake 
(1988). 

200 

8  . 

HiHtop  Mine  (1967) 

750 

9  . . 

Kite  Lake  (1991)  .. 

200 

to . 

Mount  Evans 
(1991). 

6,900 

It  . 

Sacramento  Creek 
(1991). 

500 

12  . 

Deuntiees  Mine 
(1991). 

200 

13 . 

Peerless  Mt- 
Horseshoe 
(1991). 

610 

U . 

Loveland  Moun¬ 
tain  (1991). 

unknown 

Eutrema  penlandii  is  a  small, 
herbaceous  perennial  plant  that  grows 
to  3-8  cm  (1.2-3. 2  in)  in  height.  It  is  a 
shiny-green  glabrous  (hairless)  plant 
with  l^g-petioled  (long-stemmed), 
heart-shaped  basal  leaves  that  grow  up 
to  35  mm  (1.4  in)  long.  It  also  has 
clusters  of  small,  white  flowers  atop  the 
stems  that  grow  2-3.5  mm  (about  0.1  in) 
in  length.  The  generic  name  refers  to  its 


small  and  rounded  hollow  fruits  that  are 
1.5  mm  (0.06  in)  wide,  and  4-8  mm 
(0. 2-0.3  in)  long  (Johnston  et  al.  1981; 
Rollins  1950). 

This  taxon  is  closely  related  to 
Eutrema  edwardsii.  a  circumboreal 
(inhabiting  northern  regions  of  North 
America  and  Eurasia)  species  in  the 
Arctic  whose  range  also  extends  into  the 
mountains  of  central  Asia  (Weber  and 
Shashan  1955).  Rollins  (1982) 
recognized  E.  penlandii  at  the  species 
level,  but  Weber  (1987)  treated  it  as  a 
subspecies  of  E.  edwardsii  (E.  edwardsii 
ss^penlandiil- 

The  Fish  and  Wildlife  Service 
(Service)  recognizes  E.  penlandii  as  a 
species.  If  it  is  later  recognized  as  a 
subspecies  of  E.  edwardsii,  its 
designation  as  a  threatened  species  will 
remain  valid  because  section  3(15)  of 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended,  (16  U.S.C.  1531  et 
seq.)  permits  the  listing  of  subspecies. 

A  jnant  of  Colorado  alpine  tundra,  E. 
penlandii  grows  in  a  harsh 
environment.  Alpine  winters  in 
Colorado  may  last  5  months  or  more, 

{md  summer  temperatures  are  usually 
below  16°  C  (60°  F).  Growing  seasons 
may  only  last  from  0  to  70  days  per  year 
(Colorado  Native  Plant  Society  1989). 
Thus,  in  its  native  habitat,  the  plant 
grows  at  the  limits  of  most  plant 
adaptations  due  to  low  temperatures 
and  short  growing  seasons.  Freezing  and 
thawing  soil  (solifluction),  drying 
winds,  and  windblown  snow  and  ice 
crystals  also  result  in  low  plant 
pi^uctivity  on  the  tundra  (Zwinger  and 
Williard  1972). 

E.  penlandii  is  habitat-specific, 
growing  only  in  oligotrc^hic, 
rheotrophic  alpine  marshes  (Weber  and 
Shushan  1955).  It  grows  in  a 
macroclimate  of  long,  cold,  wet  wintms 
and  cool,  windy  summers,  and  a 
microclimate  of  relatively  protected, 
wet,  springy  bogs  (Johnston  et  al.  1981). 
Major  components  of  its 
microenvironment  include  moss- 
covered  peat  fens,  perennial 
subirrigation,  and  ffigh  elevation  (above 
3,703  m;  12,150  ft).  Peat  mats  on  which 
it  grows  form  on  small,  flat-to-gently 
sloping  benches  in  leeward  cirqiies  (i.e., 
steep-walled  rounded  glacial  valle3rs). 
Water  required  for  the  development  and 
sustenance  of  these  peat  mats  comes 
from  snowfields  which  persist  through 
the  summer.  Conditions  for  maintaining 
these  persistent  snowfields  exist  along 
this  east-west  trending  portion  of  the 
Continental  Divide,  where  the  plant  is 
found  on  slopes  that  vary  from 
southerly  to  easterly  (Schwendinger  et 
al.  1991).  Most  portions  of  the 
Continental  Divide  do  not  support  the 
plant,  presumably  due  to  a  north-south 
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trend  which  exposes  slopes  to  blowing 
and  snow-melting  winds  (Weber  1965; 
Naumann  1988). 

Eutrema  penlandii  is  found  on  deep 
organic  soils  in  moist  areas  that  are 
usually  adjacent  to  clear,  running  water 
from  snow’melt.  Johnston  et  al.  (1981) 
noted  a  relationship  between  the 
emergence  of  E.  penlandii  and 
snowmelt,  i.e.,  that  plant  emergence  at 
a  site  depended  on  the  availability  and 
timing  of  sufficient  water  to 
continuously  moisten  the  mosses  in 
which  the  plants  were  rooted,  but  not  so 
much  water  as  to  flood  them. 
Presumably,  it  is  this  phenomenon  that, 
in  part,  affects  standing  crops  during  a 
particular  year.  Johnston  et  al.  (1981) 
also  stated  that  flowering  was 
apparently  subject  to  this  same  control. 

The  biogeography  and  phylogenetic 
history  of  E.  penlandii  is  unusual 
(Rollins  1982).  As  the  only 
representative  of  its  genus  in  the  lower 
48  States,  it  is  an  extremely  disjunct 
species.  Its  range  is  separated  by  more 
than  1,600  km  (1,000  mi)  from  its 
nearest  relative,  E.  edwardsii,  an  Arctic 
circumboreal  species.  All  other  species 
of  Eutrema  occur  in  Asia.  This 
biogeographic  pattern  (i.e.,  disjunct 
species  in  central  Asia  and  the  interior 
of  western  North  America)  could  have 
been  caused  by  one  of  several  possible 
historic  conditions.  E.  penlandii 
populations  may  be  glacial  relicts  from 


the  Pleistocene  epoch  that  migrated 
south  of  the  Arctic  with  glaciation  and 
were  left  stranded  as  the  glaciers 
retreated.  Alternatively,  populations  of 
E.  penlandii  may  be  relicts  of  a  more 
widespread  Tertiary  flora  (Weber  1987). 
These  scenarios  are  supported  by  the 
existence  of  other  rare  alpine  taxa  with 
Arctic  affinities  that  also  occur  in  the 
Mosquito  Range,  either  as  separate 
species  (e.g.,  Saussurea  weben)  or 
disjunct  populations  of  species  (e.g.. 
Armeria  scabra  ssp.  sibirica,  Braya 
glabella,  and  Braya  humilis;  Weber 
1987). 

As  previously  indicated,  Pen  land 
discovered  the  first  stand  of  E.  penlandii 
in  1935.  He  recollected  it  in  1949 
(Rollins  1950).  This  population  was 
sampled  again  by  W.A.  Weber  and 
others  in  1951  and  1959.  Weber 
discovered  two  new  populations  in 
1967  (Johnston  et  al.  1981).  The  two 
new  populations  were  located  south  of 
Hoosier  Ridge,  one  at  Mosquito  Pass  and 
London  Mountain  Saddle,  and  the  other 
above  Hilltop  Mine  on  the  slopes  of 
Mount  Sherman  (Naumann  1988)  in  the 
Four  Mile  Creelc  cirque  (between  Mount 
Sheridan  and  Mount  Sherman). 

Johnston  et  al.  (1981)  found  and 
mapped  all  three  populations  within  4 
km  (2.5  mi)  of  the  Continental  Divide. 

In  addition  to  the  three  populations 
above,  Johnston  et  al.  (1981)  reported 
nine  other  collections  (in  1977, 1978, 


and  1980),  which  included  five  new 
sightings  of  the  plant.  Naumann  (1988) 
revised  and  expanded  Johnston  et  al. 
(1981)  and  reported  sightings  in  eight 
extant  populations  (in  1985  and  1988). 
These  sightings  included  five  new 
populations  of  E.  penlandii. 

Studies  by  Schwendinger  et  al.  (1991) 
and  Kelso  et  al.  (1991)  further  clarified 
the  distribution  and  habitat  preferences 
of  E.  penlandii.  Schwendinger  et  al. 
(1991)  reported  six  additional 
populations  where  E.  penlandii 
previously  had  not  been  documented. 
They  also  reported  extensions  of  four  of 
the  eight  populations  described  by 
Naumann  (1988).  Schwendinger  et  al. 
(1991)  reported  seven  new  stands 
(subpopulations)  in  areas  where  the 
species  previously  had  been  known  to 
occur  and  16  more  at  new  sites. 

Johnston  (1991)  summarized  his 
earlier  findings  and  those  of  Naumann 
(1988)  and  Schwendinger  et  al.  (1991)  to 
report  the  total  number  of  E.  penlandii 
populations  as  14.  This  total  includes  29 
distinct  stands,  with  a  total  number  of 
individuals  estimated  at  about  16,400 
(Table  2).  All  of  these  discoveries  are 
within  the  original  40-km  (25-mi)  range 
of  the  species,  and  Service  biologists 
estimate  that  the  area  actually  occupied 
by  E.  penlandii  plants  is  about  200 
hectares  (about  500  acres). 


Table  2.— Size  and  Landownership  Status  of  Known  Eutrema  Penlandii  Populations  and  Subpopulations 
(Johnston  1991;  Schwendinger  1991).  (NO.=Number;  USFS=U.S.  Forest  Service;  BLM=Bureau  of 
Land  Management;  PAT=Patented  Mining  Claims;  PPAT=Presumed  Patented  but  not  Surveyed) 


Private 


'  Landownership  uncertain. 


/ 
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Federal  and  private  land  is 
intermingled  in  the  alpine  areas  where 
E.  penlandii  is  found,  and  exact 
boundaries  often  have  not  been 
determined  on  the  ground.  Most  of  the 
private  land  was  once  Federal  land  that 
was  ccmverted  to  patented  mining 
claims  under  {revisions  of  the  General 
Mining  Law  of  1872. 

The  uiown  elevational  zone  occupied 
by  E.  penlandii  has  been  extended  by 
S^wendinger  et  al.  (1991),  who 
reported  E.  penlandii  populations  at 
3,703  m  (12,150  ft)  in  elevation.  This 
lowered  its  known  growth  zone  about 
100  m  (328  ft).  However,  all  E.  penlandii 
plants  are  restricted  to  the  Mosquito 
Range  and  recent  reconnaissance  of 
potential  habitat  in  Summit.  Gunnison, 
Chaftee,  and  Clear  Creek  Counties  in 
Colorado,  and  in  the  Wind  River  Range 
in  Wyoming  failed  to  find  E.  penlandii 
(SchwendingM  et  aL  1991;  Walter 
Fertig,  Rocky  Mountain  Herbarium, 
ers.  comm..  1991).  Previous  searches 
y  other  botanists  also  failed  to  locate  £. 
penlandii  outside  of  the  Mosquito 
Range. 

F^eral  action  involving  E.  penlandii 
began  in  1973  with  section  12  of  the 
Act,  which  directed  the  Secretary  of  the 
Smithsonian  Lastitution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  thr^ened.  or  extinct  This 
report  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress 
on  January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  (40  FR 
27847)  of  its  acc^tance  of  this  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  of  the  Act,  now  section 
4(b)(3)(A).  and  of  its  intention  thereby  to 
review  the  st^us  of  those  plants.  E. 
penlandii  was  included  for  review  as 
endangered  in  the  July  1. 1975  petition. 

In  1976,  the  Service  proposea  E. 
penlandii  for  endangers  status,  along 
with  1,700  other  plant  species  (41  FR 
24535),  but  this  proposal  was 
withdrawn  in  1979  because  a  final  rule 
had  not  been  prepared  within  the  time 
limits  required  uiuler  the  1978 
amendments  to  the  Act.  On  December 
15, 1980  (45  FR  82485),  the  Service 
included  the  plant  as  a  category  2 
species  in  an  updated  notice  reviewing 
native  plants  under  consideration  for 
classification  as  threatened  or 
endangered.  Category  2  consists  of  taxa 
f(»  which  there  is  some  evidence  of 
vulnerability,  but  for  which  there  was 
not  enough  data  to  support  listing 
proposals  at  that  time. 

Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982^  required  the  Secretary 
of  the  Interior  to  make  findings  on 
certain  petitions  within  1  year  of  their 
receipt  Section  2(b)(1)  of  the  1982 
amendments  further  required  that  all 


petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  d^.  Beca;ise  the 
1975  Smithsonian  report  was  accepted 
as  a  petition,  all  the  taxa  contained  in 
the  notice,  including  E.  penlandii,  w«e 
treated  as  being  newly  p^tioned  on 
Ckrtober  13. 1982. 

On  November  28, 1983  (48  FR  53665), 
the  Service  changed  E.  penlandii  famn 
Categeny  2  to  Category  3C  based  on 
recommendations  from  Johnston  et  aL 
(1981).  Category  3C  consists  of  taxa  that 
are  no  longer  being  considered  for 
listing  because  they  are  more  rtmndant 
and/or  widespread  than  previously 
thought.  In  a  notice  published  on 
Janu^  24, 1984  (49  FR  2485),  the 
Service  announced  a  ‘'not  wananted“ 
finding  for  listing  E.  penlandii  due  to  its 
reclassification  to  Category  3C  This 
finding  terminated  the  ne^  for  1-year 
petition  findings  on  the  ^>ecie6.  E. 
penlandii  remained  as  a  Category  3C 
species  in  the  September  27, 1985, 
Notice  of  Review  (50  FR  39552). 

In  a  1985—1986  reconnaissance 
surv^,  O’Kane  (1988)  found  one  new, 
small  population  of  E.  penlandii 
consisting  of  200  plants  on  a  0.4-hectare 
(1-acre)  plot  at  Pmmsylvania  Creek. 
However,  he  searched  six  sites  that  v/ere 
previoudy  occupied  by  the  plant  and 
was  able  to  locate  the  plant  on  only  two 
of  these  (O’Kane  1988).  He  observ^ 
ditching  associated  with  gold  mining 
operations  and  expressed  concern  that 
these  operations  could  disrupt  the 
hydrologic  regime  of  peat  fens  wd 
threaten  the  plant  by  desiccating  its 
habitat. 

In  1988,  the  Service  funded  a  new 
status  survey  and  report  under  a  Section 
6  Cooperative  Agreement  with  the 
Colorado  Natural  Areas  Program.  Only 
four  new  populaticms  were  found 
during  the  1988  status  survey.  Each 
consisted  of  about  0.4-0.8  hectares  (1- 
2  acres)  and  all  were  within  the 
previously  documented  range.  Total 
numbers  estimated  for  eight  populations 
of  the  Penland  alpine  fen  mustard  in 
1988  were  5,200  individuals  from  25 
hectares  (62  acres;  Naumann  1988).  No 

Elants  were  found  in  two  previously 
nown  locations,  one  at  London 
Mountain  Saddle  below  Mosquito  Pass 
and  the  other  at  the  Dauntless  Mine  site 
below  Mount  Sherman.  Desiccating 
effects  of  ditching  from  ofi-road  vehicle 
ruts  and  mining  activities  were  observed 
at  several  of  the  populaticms.  For  these 
reasons.  Naumaim  (1988)  recommended 
that  F.  penlandii  be  returned  to  the 
candidate  list.  On  February  21. 1990,  it 
was  added  to  the  1990  Notice  of  Review 
(55  FR  6205)  as  a  Category  1  candidate 
species,  a  speedes  for  whicdi  the  Service 
has  substantial  information  to  support  a 


proposal  to  list  as  threatened  or 
endangered. 

Eutrema  penlandii  was  proposed  for 
listing  as  a  threatened  species  cm 
October  15. 1990  (55  FR  41725).  All 
interested  parties  were  requested  to 
submit  factual  reports  or  informatiem 
that  might  contribute  to  the 
development  of  a  final  rule. 

During  the  public  comment  period 
associated  with  the  listing  proposal,  the 
Alma  London  Joint  Venture,  a  mining 
company  whicii  has  done  geological 
mapping  in  the  Mosquito  Range, 
disagreed  with  the  Service’s  summary  of 
habitat  requirements  for  E.  penlandii, 
particularly  with  respect  to  reports  that 
it  required  calcareous  substrate  for 
grow^.  The  Service  had  based  its 
determination  that  the  plant  needed 
calcareous  substrates  on  its  co¬ 
occurrence  with  calciphiles  (plants  that 
require  calcareous  substrates),  and  it 
had  stratified  its  searcdi  for  potential  E. 
penlandii  habitat  by  looking  for 
calcareous  substrates. 

The  mining  cx)mpany,  based  cm  their 
geologic  mapping,  stated  that  several 
sites  occupied  by  the  plant  did  not 
Ofxnirin  areas  with  significant  amounts 
of  carbonate  rock  fragments.  They 
suggested  that  new  plants  might  be 
found  if  searches  were  broadmed  to 
include  ncmcalcareous  substrates.  If  so, 
they  believed  that  a  broadened  search 
mi^t  show  the  species  to  be  too 
commem  to  qualify  for  listing.  They 
requested  a  6-month  extensiem  before  a 
final  decisiem  was  made  cm  the  listing 
to  allow  them  to  look  for  E.  penlandii 
in  additicmal  areas.  The  company 
developed  a  1991  study  plan  to  search 
about  50  additional  areas  in  the 
Moscpiito  and  Sawatch  (the  next 
mountains  to  the  west)  ranges  whm 
other  rare  alpine  plants  emeur.  Alma 
London  Joint  Venture  also  believed  the 
proposed  rule  overstated  aend  mine 
drainage  as  a  threat  to  the  plant. 

The  Service,  the  Coloracio  Natural 
Areas  Program,  and  the  mining 
company  agreed  that  the  plant’s 
substrate  preferences  should  be  further 
evaluated.  'The  Service  then  deedded 
that  substantial  disagreement  existed 
among  scientists  regarding 
interpretation  of  available  data  and  that 
a  6-month  extension  would  be 
appropriate  to  resolve  habitat  preferenc:e 
and  distributional  questions.  'The 
Service  also  worked  with  Colorado 
Colley  in  a  studyio: 

(1)  Determine  pH  (acidity)  of  E. 
penlandii  habitat  and 

(2)  Examine  exchangeable  cakium  in 
soils  where  E.  penlandii  grows. 

To  allow  time  to  resolve  various 
issues,  the  Servicie  published  a  notme  of 
a  6-numth  extension  on  October  28, 
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1991  (56  FR  55487),  extending  the 
listing  deadline  to  April  15, 1992.  A  30- 
day  comment  period  was  granted  from 
October  28, 1991,  to  November  27, 1991. 

Alma  American  Mining  Ckirporation 
(Schwendinger  et  al.  1991)  and 
Colorado  College  (Kelso  et  al.  1991) 
prepared  and  submitted  reports  to  the 
Service  for  use  in  the  final  listing 
decision.  These  reports  were  of  interest 
to  others,  and  numerous  requests  were 
received  to  extend  the  comment  period 
to  allow  review  and  comment  on  them. 
The  Service  extended  the  comment 
period  vmtil  February  7, 1992,  an 
additional  45  days.  Notice  of  reopening 
the  comment  period  was  published 
December  24, 1991  (56  FR  66614). 
Results  from  the  two  reports  are 
presented  and  discussed  in  this  rule. 

Summary  of  Conunents  and 
Reconunendations 

Seven  comments  were  received 
during  the  initial  comment  period.  Five 
of  these  were  in  support  of  ^e  proposed 
listing.  These  comments  were  provided 
by  one  State  agency,  one  Federal 
agency,  and  tluee  professional  botanists 
(^m  a  botanical  garden,  a  plant 
conservation  center,  and  a  university, 
respectively).  The  other  two  comments 
were  received  from  a  mining  company 
and  opposed  listing.  One  comment  from 
the  company  requested  a  public  hearing, 
but  indicated  that  this  request  would  be 
withdrawn  if  further  studies  were 
agreed  to.  The  other  comment  from  the 
company  questioned  some  of  the 
information  used  to  determine  the  status 
of  the  species  and  suggested  that  further 
listing  action  be  delayed  so  that 
additional  studies  could  be  conducted. 

Subsequent  to  the  initial  comment 
period,  several  letters  were  exchanged 
between  the  Service,  the  mining 
company,  and  a  private  conservation 
organization.  These  letters  discussed  the 
piupose  and  objectives  of  proposed 
stuaies,  and  consequences  that  this 
delay  in  the  listing  process  might  have 
on  the  species. 

Notice  of  the  availability  of  the  two 
1991  study  reports  and  a  solicitation  for 
comments  were  sent  to  appropriate 
State  and  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties.  Fifteen  written  and  three  oral 
comments  were  received  (one 
individual  responded  both  in  writing 
and  orally,  and  one  group  responded 
twice  in  writing).  Comments  were 
received  from  Federal  and  State 
agencies  (7),  local  government  (1), 
botanical  gardens  (1),  universities  (3), 
and  private  firms  (6).  Fifteen  comments 
were  in  support  of  listing  E.  penlandii 
as  threatened,  one  was  neutral,  and  two 


comments  fit>m  one  group  opposed  the 
listing. 

Written  comments  and  oral 
statements  received  during  the  comment 
period  are  addressed  in  the  following 
summary.  Comments  of  a  similar  nature 
or  point  are  grouped  into  general  issues. 
These  issues  and  the  Service’s  response 
to  each  are  discussed  below. 

Issue  1:  Is  Eutrema  penlandii  rare 
enough  to  warrant  listing  as  threatened? 

a.  Comments  claiming  Eutrema 
penlandii  is  not  rare 

The  sponsors  (Alma  Mining 
Company)  and  authors  (Schwendinger 
et  aL  1991)  of  a  1991  study  of  the 
distribution  and  habitat  preferences  of 
E.  penlandii  pointed  out  that  they  found 
its  habitat  specificity  was  broader  than 
originally  thought,  i.e.,  that  E.  penlandii 
does  not  appear  to  require  calcareous 
substrates  as  suggested  by  others.  They 
stated  that  more  potential  habitat  may 
exist  than  previously  estimated  and  that 
prior  seardies  had  b^n  inappropriately 
designed.  They  also  noted  that  brief  but 
intense  searches  by  trained  amateurs 
during  the  1991  survey  succeeded  in 
expanding  population  sizes  and 
numbers,  leading  them  to  conclude  that 
the  species  is  not  uncommon  in 
appropriate  habitats.  They  speculated 
that  similar  efiorts  in  other  mountain 
ranges  may  well  result  in  the  same 
success.  They  concluded  that  the 
species  is  not  as  rare  as  previously 
thought  and  not  sufficiently  rare  to 
qualify  as  a  threatened  species. 

b.  Comments  claiming  Eutrema 
penlandii  is  rare 

Regarding  the  1991  survey 
(Schwendinger  et  al.  1991)  and 
comments  provided  by  its  proponents, 
several  botanists  noted  that  E.  penlandii 
is  diminutive,  difficult  to  identify  in  the 
field,  and  that  it  can  often  be  confused 
with  similar-looking  species  that  grow 
with  it.  They  expressed  concern  that 
voucher  specimens  were  collected  at 
only  two  locations  and  that  photographs 
were  taken  as  documentation  in  the 
study  in  lieu  of  taking  voucher 
specimens,  particularly  because  most  of 
the  survey  workers  were  amateurs  and 
the  principal  investigators  did  not  visit 
every  site. 

Several  commenters  disagreed  with 
the  estimates  given  by  Schwendinger  et 
al.  (1991).  One  biologist  commented  that 
the  number  of  E.  penlandii  at  one 
location  was  overestimated  by  1991 
survey  workers,  and  he  estimated  the 
total  number  of  plants  to  be  about 
10,000  rather  than  the  16,400  reported 
by  Schwendinger  et  al.  (1991).  Another 
group  of  biolomsts  fovmd  significant 
discrepancies  Wween  numbers  in 


populations  that  they  counted  in  the 
same  year  that  counts  were  made  by 
Schwendinger  et  al.  (1991).  They 
suggested  caution  when  using  estimated 
numbers  and  that  numbers  provided  by 
Schwendinger  et  al.  (1991)  be  taken  as 
possible  overestimations.  Another 
commenter  stated  that  the  delineation  of 
discrete  populations  was  arbitrary  and 
not  based  on  sufficient  examination  of 
biogeographical  conditions  and 
ecological  parameters.  This  commenter 
stated  that  just  as  defensible  a  case 
could  be  made  for  5  populations,  or  2 
major  populations  using  existing  data 
rather  than  the  14  populations  described 
by  the  mining  company  and  its 
contractors. 

Some  reviewers  were  concerned  that 
the  procedure  used  to  estimate 
population  sizes  was  not  described  in 
the  study  report.  All  professional 
botanists  were  pleased  that  additional 
plants  were  found.  However,  they 
pointed  out  that  even  if  the  estimate  of 
16,400  individuals  were  acciuate,  this 
should  not  be  construed  as  a  large 
population  or  sufficient  for  long-term 
viability  of  this  species.  Fiulhermore, 
populations  were  generally  quite  small 
in  numbers  (most  numbering  less  than 
900  individuals)  and  small  areas  of 
habitat  were  occupied.  Thus,  they  were 
considered  vulnerable  to  extirpation 
from  any  number  of  potential  natural  or 
human-caused  threats. 

Reviewers  stated  that  E.  penlandii 
requires  special  habitat  conditions, 
including  clear,  running  water  from 
melting,  persistent  snowfields.  These 
habitat  conditions  are  restricted  in  the 
Mosquito  Range  (and  elsewhere),  and 
they  serve  to  limit  the  number  and  size 
of  the  plant  populations  and  their 
potential  distribution.  Furthermore, 
these  habitat  conditions  would  be 
virtually  impossible  to  artificially 
produce  should  the  species  require 
propagation  to  bolster  the  declining 
populations.  Whether  or  not  the  plant  is 
limited  by  calcareous  substrates, 
reviewers  maintained  that  the  species  is 
highly  specialized  and  restricted  to 
sensitive  and  vulnerable  habitats. 
Therefore,  it  was  judged  important  to 
protect  E.  penlandii  populations  by 
listing  the  plant. 

Some  reviewers  considered  it 
significant  that,  even  though  additional 
plants  and  populations  were  discovered, 
1991  surveys  did  not  extend  the  range 
of  E.  penlandii.  Small  stands  of  the 
plant  were  foimd  scattered  in  sensitive 
habitats  in  high  elevations  of  the  east- 
west  trending  portion  of  the  Mosquito 
Range.  Reviewers  believed  that  this 
relict  plant,  a  rare  and  disjunct  species, 
should  be  considered  an  important 
evolutionary  resource  and  that  its 
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distribution  pattern  mandates 
preserving  the  full  genetic  complement 
of  the  species  (i.e.,  all  the  populations). 
Those  supporting  listing  indicated  that 
loss  of  even  a  single  population  could 
compromise  the  ability  of  the  species  to 
adapt  to  changing  conditions  or  threats. 

Reviewers  repeated  that  several 
trained  botanists  had  searched  smtable 
habitats  in  many  mountain  ranges  over 
many  years  without  discovering 
additional  E.  penlandii  populations. 
Therefore,  despite  the  apparent  success 
of  the  1991  study  in  locating  additional 
plants  and  expanding  the  number  of 
populations  within  the  Mosquito  Range, 
it  is  unlikely  that  other  populations  will 
be  found  outside  this  range.  Searches  by 
botanists  were  not  limited  to  known 
calcareous  substrates,  and  thus  their 
surveys  were  not  biased. 

Service  Response 

The  Service  finds  that  E.  penlandii  is 
a  rare  species  occupying  small  areas  of 
specialized  habitat  within  a  limited 
range.  Despite  years  of  search,  its 
documented  distribution  remains 
restricted  to  the  Mosquito  Range. 
Computations  by  Service  biologists  and 
others  finm  survey  maps  indicate  that 
most  subpopulations  identified  in  Table 
2  occur  in  tracts  of  a  few  hectares  (2.47 
acres)  or  less  in  size,  and  the  total  area 
of  all  doounented,  occupied  habitat  is 
about  200  hectares  (500  acres). 

There  is  disagreement  regarding  the 
total  population  size  for  E.  penlandii. 
Three  field  botanists  have  estimated  the 
numbers  at  5,200, 10,000,  and  16,400, 
respectively.  The  most  recent  estimates 
are  10,000  and  16,400  plants,  and  the 
Service  believes  that  the  actual  number 
of  plants  is  likely  to  be  somewhere 
between  these  two  estimates.  The 
Service  points  out  that  no  statistically 
based  estimate  exists  for  the  number  of 
E.  penlandii  plants,  and  thus  the 
significance  or  absolute  statistical 
vdidity  of  either  "estimate”  remains 
open  to  question.  However,  even  though 
the  exact  number  is  not  known,  it  is 
apparent  from  the  estimates  that  the 
total  population  size  of  this  species  is 
relatively  small. 

The  Service  also  acknowledges  that 
the  number  of  E.  penlandii  populations 
or  subpopulations  is  open  to  question. 
The  14  populations  that  have  been 
identified  may  not  warrant  population 
status  based  on  valid  principles  of 
biogeography  and  genetics.  It  has  been 
suggested  that  there  is  no  valid 
scientific  reason  why  the  number  of 
populations  is  14,  and  the  number  may 
be  2  or  5.  The  close  proximity  of  some 
of  the  populations  and  many  of  the 
subpbpulations  warrants  further 
investigation.  It  is  likely  that  the  extent 


of  many  of  the  stands  of  the  plant  is  a 
function  of  the  amount  of  annual 
precipitation,  and  thus  some  overlap 
may  be  expected  in  years  of  favorable 
hy^ologic  conditions.  Thus,  the 
reliance  on  one  year  of  siirvey  work  to 
delineate  populations  and 
subpopulations  is  considered 
scientifically  inadequate. 

The  Service  has  mapped  and 
examined  the  locations  of  various 
stands  of  E.  penlandii  and  finds  that 
designation  of  subpopulations  and 
populations  is  somewhat  arbitrary.  Only 
a  few  feet  or  less  separate  some  of  the 
subpopulations  delineated  by 
Schwendinger  et  al.  (1991).  As  an 
example,  subpopulations  10  a,  c,  d,  e,  f, 
and  g  (Table  2)  all  occur  in  an  area  less 
than  about  16  hectares  (40  acres),  and  it 
is  arguable  whether  these  should  be 
construed  as  six  or  only  one 
subpopulation.  As  an  example  of 
questionable  population  designations,  it 
is  debatable  whether  populations  5  and 
10  characterized  by  S^wendinger  are  2 
populations  or  only  1  population.  The 
Service  believes  that  the  present  number 
of  populations  is  between  5  and  14,  and 
that  this  does  not  constitute  a  diverse 
and  common  species. 

Eutrema  penlandii  primarily  grows  in 
soils  that  overlay  the  Leadville 
limestone  formation.  Its  requirements 
for  or  relationship  with  these  calcareous 
substrates  are  unknown,  but  the  role  of 
substrate  has  been  debated  (Kelso,  et  al. 
1991;  Schwendinger  et  al.  1991).  The 
Service  finds  that  regardless  of  whether 
E.  penlandii  is  associated  with 
calcareous  substrates,  the  plant  is 
otherwise  highly  restricted  in  its  habitat 
use.  Many  questions  about  the  life 
history  and  habitat  requirements  of  the 
plant  remain  unresolved,  but  its  habitats 
are  imcommon  and  the  amoimt  of 
available  habitat  is  highly  dependent 
'  upon  hydrology. 

Issue  2:  Are  Eutrema  penlandii 
populations  or  its  habitat  sufficiently 
th^tened  to  warrant  designation  as  a 
threatened  species? 

a.  Comments  Indicating  Minimal 
Threats  to  Populations  or  Habitat 

The  sponsors  and  authors  of  the 
Schwendinger  et  al.  report  (1991) 
reiterated  that  there  were  no  visible 
signs  of  ongoing  mining  activities  where 
E.  penlandii  was  fmmd  and.  except  for 
one  instance,  off-road  vehicle  travel 
appeared  to  be  restricted  to  existing 
roads.  Also,  they  foimd  E.  penlandii  in 
areas  that  recently  had  been  disturbed 
(within  the  past  few  years),  indicating 
the  plant  had  some  tolerance  for  habitat 
disturbance.  They  concluded  that  the 
magnitude  of  threats  to  E.  penlandii 


populations  has  been  exaggerated 
(S<±wendinger  et  al.  1991). 

b.  Comments  Indicating  Significant 
Threats  to  Populations  or  Habitat 

The  reviewers  supporting  listing  E. 
penlandii  emphasiz^  that  the  habitat 
required  by  the  species  is  created  by 
specific  hydrologic  conditions  that  can 
easily  be  altered.  Any  activity  that 
diverts  water  flow  or  changes  the 
quality  of  water  flowing  to  E.  penlandii 
habitats  could  place  an  entire 
population  at  risk.  Although  reviewers 
acluiowledged  that  E.  penlandii  can  be 
foimd  where  there  is  some  habitat 
disturbance,  it  would  not  tolerate 
disturbance  that  is  frequent,  repeated,  or 
of  large  magnitude. 

Although  there  is  little  current  mining 
activity  in  areas  where  E.  penlandii  is 
established,  much  of  the  area  occupied 
by  the  plant  is  staked  for  mining  claims, 
and  reviewers  were  concerned  that 
mining  activity  could  become  a  serious 
problem  for  the  species  if  market 
conditions  change.  Even  though  E. 
penlandii  may  be  somewhat  tolerant  of 
acidic  soil  and  water  conditions,  this 
does  not  diminish  threats  due  to  actual 
destruction  of  populations  and  changes 
in  the  watershed  and  its  hydrology. 

Half  of  the  E.  penlandii  populations 
occur,  at  least  partially,  on  private  land 
(patented  mining  claims).  Reviewers 
suggested  that  fisting  would  incroase  the 
incentives  to  create  cooperative 
protection  agreements  with  landowners. 

Reviewers  observed  that  recreation  is 
growing  in  popularity  in  alpine  areas 
along  the  Continental  Divide  and  that 
many  E.  penlandii  sites  are  accessible 
and  near  existing  or  proposed  trails. 
They  stated  that  fisting  ^e  species  as 
threatened  would  encourage  Federal 
land  managers  to  more  adequately  take 
into  account  the  requirements  of  the 
species  in  their  recreational  and  land- 
use  planning. 

Service  Response 

The  Service  finds  that  E.  penlandii 
and  its  restricted  habitat  are  under 
sufficient  threat  that  the  species  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  E. 
penlandii  populations  exist  in  alpine 
habitats  in  which  plant  growing  seasons 
may  vary  from  0  to  70  days  depending 
on  annual  climatic  changes.  Plant 
growth  is  already  reduced  in  some  years 
by  naturally  extreme  conditions 
characteristic  of  the  alpine  tundra,  and 
human-induced  changes  can  easily  and 
quickly  affect  this  sensitive  ecosystem. 

Threats  firom  mining  activities  and 
recreation  can  destroy  populations  by 
modifying  habitat  through  surface 
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disturbance  or  dianges  in  hydrology, 
such  that  the  habitat  no  longer  supports 
the  species.  The  Service  notes  that  most 
of  the  populations  and  suhpopulations 
of  the  plant  are  very  small,  and  some  are 
only  a  few  square  meters  (yards)  in  size. 
These  small  plant  stands  are  hi^ly 
vulnerable  to  human-induced  changes 
in  surface  topography,  especially  in 
upslope  areas.  Specific  threats  posed  by 
anthropogenic  impacts  are  discussed  in 
detail  later  in  this  document  under  the 
five  listing  factors. 

Summary  of  Factors  AfGBCtiag  the 
Species 

Sectirm  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Eutrema  pefthndii 
Rollins  (Penland  alpine  fen  mustard)  are 
as  follows: 

A.  The  fvesent  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Service  finds  that  E.  penlandii  is  a  rare 
species  occupying  a  small  area.  Despite 
years  of  sear^,  its  documented 
distribution  remains  limited  to  a 
restricted  range  in  specialized  and 
uncommon  habitat.  Most 
subpopulations  occur  in  small  tracts 
and  the  total  area  of  all  documented, 
occupied  habitat  is  about  200  hectares 
(500  acres).  Only  a  few  meters  (yards)  or 
less  separate  some  of  the  E.  penlandii 
subpopulations,  and  some  populations 
do  not  appear  to  be  biogeographically 
distinct.  However,  regai^less  of  the 
number  of  populations  and 
subpopulations,  the  Service  believes 
that  the  areas  occupied  by  E.  penlandii 
are  too  small  to  provide  a  high  degree 
of  genetic  diversity  or  to  reduce  the 
threats  of  endangerment  to  the  species. 

Evidently,  because  of  its  high  degree 
of  habitat  specificity,  which  requires  the 
combination  of  several 
microenvironmental  factors  as  described 
earlier,  the  Penland  alpine  fen  mustard 
is  found  only  in  the  Mosquito  Range  in 
Gjlorado,  where  this  combination  of 
conditions  occurs.  Suitable  habitat  for 
the  plant  is  rare,  and  most  areas  in 
Colorado  and  elsewhere  that  have  a  high 
potential  as  habitat  have  been  surveyed 
by  botanists.  E.  penlandii  never  has 
b^  collected  outside  the  Mosquito 
Range  in  Colorado,  and  it  appears 
unlikely  that  the  plant  exists  outside  of 
this  area. 


The  mcwt  fragile  aspect  of  the  Penland 
alpine  fan  mustard’s  habitat  is  the 
continuous  supply  of  water  needed  to 
maintain  peat  fens  in  which  the  species 
grows.  E.  penlandii  grows  in  peat 
mounds  along  saturated  stream  margins 
and  small  hummocks  within  streams, 
and  it  rarely  occurs  more  than  0.5  ra 
(0.55  yd)  away  from  flowing  meltwater. 
Popuiatims  of  E.  penlandii  are  small, 
and  some  are  found  cm  areas  of  less  than 
about  0.4  hectares  (1  acre).  Some 
subpopulations  occupy  only  a  few 
square  meters  (yards).  Because  stands  of 
the  plant  are  so  small,  they  are 
vulnerable  to  surface  disturbances  that 
reroute  the  needed  water  supply.  This 
can  occur  from  ditching,  dil^g,  or  other 
watershed  pertxirbations  that  alter 
surface  water  flow  (e.g.,  roads,  trails, 
ruts  of  vehicle  tracks,  footpaths,  or 
mining  construction)  to  a  peat  fm  in 
which  the  Penland  alpine  fen  mustard 
grows.  Desiccation  and  loss  of  a  peat  fen 
can  cause  a  loss  of  E.  penlandii  plants, 
and  reduction  in  the  amount  of  its 
hi^lv  ^edalizad  habitat. 

Ola  mines  occur  near  every  E. 
penlandii  population,  but  the  plant  is 
not  found  in  habitats  that  have  been 
significantly  altered  by  mining.  Records 
show  that  most  mining  claims  on  public 
Iwd  are  active  (i.e.,  cl^ms  have  not 
been  allowed  to  lapse).  Virtually  all  of 
the  public  land  in  the  area,  including  E. 
penlandii  habitat,  is  staked  for  mining 
claims  under  the  Mining  Act  of  1872. 

For  example,  there  are  2,500  mining 
claims  on  the  South  Park  Ranger  District 
of  the  U.S.  Forest  Service  (Steve  Currey, 
Clint  Kyhh  U.S.  Forest  Service,  pars, 
comm.,  1992). 

Mining  activity  includes  such 
activities  as  prospecting,  annual 
assessment  work  to  validate  a  claim, 
and  actual  mineral  extraction. 
Prospecting  and  assessment  work  are 
currently  occurring  in  and  near  areas 
occupied  by  E.  penlandii,  and  mineral 
extraction  may  resume  whenever  market 
and  other  conditions  are  favorable.  The 
Hoosier  Ridge  area,  the  type  location 
and  largest  population  of  E.  penlandii, 
is  under  intense  scrutiny  for  mining.  If 
mining  occurs  there  as  planned, 
extirpation  of  that  population  appears 
imminent. 

In  a  recent  appeal  to  the 
establishment  of  a  Hoosier  Ridge 
Research  Natural  Area  (HRRNA),  St. 
Mary  Minerals,  Incorporated,  stated: 

The  proposed  boundary  of  the  HRRNA 
overlap  seven  active  lode  mining  claims 
•  •  •  staked  between  1980  and  1987  •  •  • 
we  have  both  gold  anomalies  and  high  trace 
metal  oononitrations,  which  together 
indicate  the  possible  presence  ^  a  mineral 
deposit  in  the  area  where  the  three 
watersheds  originate  (the  HRRNA)  *  *  * 


Sampling  and  analyses  of  rocks  along  the 
ridge  vrfoch  constitutes  the  eastern  bcnindaiy 
of  the  proposed  HRRNA  *  *  *  reveal  zones 
(A  ndawaliaed  rock  with  elevated  gi^d 
values,  some  of  which  are  of  ore-g:^e 
(economic  concentrations). 

The  Hoosier  Ridge  area  is  one  of  the 
largest  populations  of  E.  penlandii  and 
the  type  locality.  Active  prospecting  and 
estab^hment  of  new  claims  has 
contintied  in  this  area  through  1992. 
Threats  to  this  population  are  imminent 
at  this  locality  and  at  othm^  as  well. 

Thus,  the  Sondce  believes  that  mining 
activities,  including  prospecting  and 
annual  assessments,  threaten  E. 
penlandii  populations. 

Full-scale  mineral  extraction  is  not 
necessary  for  mining  to  constitute  a 
threat  to  E.  penlandii.  One  trip  by  a 
drilling  rig  on  the  way  to  drilling  a 
prospect  hole  could  alter  the  hydrology 
of  sensitive  areas  sufficiently  to 
decimate  a  subpopulation  or  even  a 
population  ctf  E.  penlandii.  In  addition. 
Service  biologists  find  that  several  £. 
penlandii  nibpopulations  are  in  sudh 
close  proximity  that  more  than  cme 
could  be  severely  impacted  and  perhaps 
lost  due  to  a  single  upslope  disturbance, 
such  as  a  road,  trail,  at  mine  that  would 
alter  siurface  drainage  patterns. 

Extensive  mining  activity  will  likely 
increase  if  economic  conditions  becmme 
more  propitious.  In  that  case,  it  is  likely 
that  several  subpopulations  would  be 
impacted  and  perhaps  extirpated. 

Half  of  the  E.  penlandii  populations 
occur  on  private  land  (patented  mining 
claims)  that  w^  once  Federal  land. 
Although  mineral  extraction  is  not 
currently  occurring  on  these  claims,  it 
could  resume  if  market  conditions 
become  favorable.  If  public  opinion 
favors  reform  the  1872  mining  law. 
many  claimants  may  expedite  patenting 
mining  claims  and  thus  convert  even 
more  Federal  land  and  £.  penlandii 
populations  to  private  land.  Under 
current  law,  only  a  few  stipulations 
need  be  met  to  transfer  public  lands  to 
private  ownership  at  costs  as  low  as 
$2.50  to  $5  per  0.4  hectare  (1  acre).  £. 
penlandii  plants  on  private  land  are  not 
protected  by  Federal  or  State  law.  nor 
will  they  be  after  the  species  is  listed  as 
threatened. 

Recreational  activities  are  increasing 
in  alpine  areas  of  the  Mosquito  Range. 
Although  many  forms  of  outdoor 
recreation,  such  as  hiking,  appear 
benign,  participation  by  enough  people 
can  lead  to  braided  trail  formation,  soil 
compaction,  and  disruption  of  water 
flow  from  snowfields  and  in  wetlands  as 
people  hike  around  or  through  them. 
Hiking  has  increased  in  the  Mosquito 
Range  and  up  to  4,000  people  axe  now 
hiking  during  the  short  wildflower 
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season  in  some  locations  near  E. 
penlandii  populations  (Sharon  Kyhl, 

U.S.  Forest  Service,  pers.  comm.,  1992). 
The  plant  occurs  on  gentle  terrain  below 
steep  slopes,  and  these  areas  attract 
hikers  b^use  they  appear  as  lush 
wildflower  gardens  that  are  adjacent  to 
water. 

Motorcycles,  4-wheel  drive  vehicles, 
and  other  oO-road  vehicles  are  adversely 
impacting  alpine  areas  of  the  Mosquito 
Range.  Numerous  roads  associated  with 
tracts  of  privately  owned  mining  claims 
provide  vehicular  access  to  most  alpine 
areas.  The  Service  finds  that  8  of  the  14 
areas  occupied  by  E.  penlandii  have 
roads  or  ofi-road  vehicle  trails  that  lead 
to  them.  The  primary  author  of  this  rule 
observed  direct  impacts  to  E.  penlandii 
plants  at  Mosquito  Pass  due  to  off-road 
vehicle  use,  indicating  that  motorized 
vehicles  can,  and  in  many  instances  do, 
go  anywhere.  Surface  disturbances  by 
vehicles  can  crush  plants  and  directly 
impact  E.  penlandii  populations,  and 
rutting  and  other  disturoance  can 
degrade  and  destroy  the  alpine  wetlands 
in  which  the  plant  grows. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  overutilization  of  E. 
penlandii  has  been  documented. 
However,  the  existence  of  a  threatened 
plant  on  Federal  lands  could  be 
perceived  by  claim  holders  and  others 
as  a  potential  obstruction  that  could 
cause  curtailment  of  the  assessment 
work  needed  to  retain  a  mining  claim 
and  convert  Federal  land  to  private 
ownership.  Listing  the  plant  also  could 
place  furmer  environmental 
requirements  on  mining  extraction. 
Thus,  claim  holders  and  others  may 
destroy  plants. 

This  species  is  a  relict  plant  whose 
closest  relative  occurs  in  the  Arctic. 
Listing  the  species  could  increase  its 
value  to  plant  collectors  and  lead  to 
more  taking.  To  help  minimize  these 
threats,  the  Service  has  not  proposed 
critical  habitat  as  this  action  requires 
delineation  of  the  species'  specific 
habitats  (see  "Critical  Habitat"  section 
of  this  rule). 

C.  Disease  or  predation.  No  serious 
threats  are  known.  There  is  evidence 
that  pika  and  microtine  rodents  feed  on 
the  plants,  but  these  interactions  are 
considered  part  of  the  natural  history  of 
E.  penlandii  (Naumann  1991).  The 
significance  of  such  herbivory  is 
unknown:  however,  pikas  may  assist  in 
seed  dispersal  by  moving  them  to 
storags  areas  (Naumann  1991). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal  or 
State  laws  protect  E.  penlandii.  A 
Research  Natural  Area  was  proposed  for 
the  Hoosier  Ridge  population  on  U.S. 


Forest  Service  land.  However,  several 
mining  companies  appealed  this 
proposal  bemuse  of  their  intent  to 
conduct  future  mining  operations  in  the 
area.  The  U.S.  Forest  Service  then 
withdrew  its  proposal.  Since  that  time, 
these  mining  companies  have  filed 
claims  and  are  prospecting  for  minerals 
over  the  entire  proposed  area. 

The  research  area  proposal  for 
Hoosier  Ridge  was  developed  over  a  10- 
year  period  by  several  cooperating 
agencies,  including  the  U.S.  Forest 
Service  and  the  Colorado  Naturel  Areas 
Program.  The  proposed  Hoosier  Ridge 
area  represented  one  of  the  most 
floristically  complete  and  pristine 
alpine  areas  remaining  in  tne  Nation. 
Abandonment  of  this  proposed  research 
area  concept  in  response  to  the  appeal 
by  mining  companies  leaves  the  type 
localit>  one  of  the  largest  populations 
of  E.  penlandii,  without  protection  and 
under  imminent  threat.  Because  Region 
2  of  the  Forest  Service  does  not  include 
the  plant  as  a  sensitive  species,  E. 
penlandii  habitat  does  not  have  any 
regulatory,  planning,  or  policy 
protection. 

The  Bureau  of  Land  Management 
treats  E.  penlandii  as  a  sensitive  species 
for  management  planning  purposes. 
However,  the  species  and  its  habitat  are 
not  necessarily  given  priority  in 
multiple-use  considerations.  The  area 
around  Mosquito  Pass  has  been 
nominated  as  an  Area  of  Critical 
Environmental  Concern  (ACEC). 
Designation  as  an  ACEC  flags  an  area 
and  &e  values  for  which  the  ACEC  was 
established  so  that  managers  can  take 
those  values  into  consideration  when 
developing  resource  management  plans. 
However,  a  manager  has  the  prerogative 
of  disregarding  or  not  giving  high 
priority  to  those  values  if  other  values 
appear  to  have  more  importance.  It  is 
questionable  whether  the  nominated 
area  will  become  an  ACEC.  Even  if  it 
does,  designation  of  E.  penlandii  habitat 
as  an  ACTC  will  not  necessarily  confer 
the  level  of  protection  the  Service 
deems  necessary,  because  not  all  E. 
penlandii  populations  are  included  in 
the  nominated  area.  The  Act  would 
provide  additional  protection  and 
encourage  active  management  through 
the  Available  Conservation  Measures 
discussed  below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  E. 
penlandii  has  a  pattern  of  rarity  (i.e.,  a 
few  small  populations  on  small  areas  of 
specialized  habitat)  that  makes  it 
particularly  vulnerable  to  the  threats 
described  above,  as  well  as  to  localized 
environmental  catastrophes  such  as 
fungal  hlight,  drought,  or  insect 
infestations.  Alpine  tiuidra  is  a  harsh 


environment  for  plant  growth.  If 
climatic  changes  (local  or  global)  reduce 
the  amount  of  persistent  snowfields,  E. 
penlandii  habitat  might  be  further 
reduced,  and  the  plant  may  become 
more  rare  than  it  is  at  present.  In 
addition,  the  Service  finds  that  several 
of  the  subpopulations  and  populations 
are  located  in  such  a  small  area  that 
they  are  vulnerable  to  perhaps  a  single 
upslope  surface  disturbance. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  to  this 
species  in  determining  to  make  this 
final  rule.  Based  on  this  evaluation,  and 
cognizant  of  the  debate  about  the 
imminence  and  magnitude  of  threats  to 
E.  penlandii  populations  and  habitat 
posed  by  activities  in  alpine  areas,  the 
Service  believes  Eutrema  penlandii 
warrants  listing  as  threatened. 

Eutrema  pemandii  is  a  restricted 
endemic  species,  a  relict  of  past 
glaciation  whose  fragile  wetland  habitat 
is  being  threatened  by  anthropogenic 
development.  Threats  include  mining 
and  recreational  activities.  Mining  is 
presently  at  a  low  level,  but  the  area 
supporting  the  plant  is  being 
extensively  prospected,  converted  to 
mining  claims,  and  patented  to  private 
mining  lands.  Miners  are  continuing 
assessment  work  on  public  lands,  and 
they  are  not  allowing  their  mining 
claims  to  lapse.  Mining  companies  have 
indicated  that  economically  viable 
deposits  of  various  minerals  occur  and 
that  these  can  be  mined.  As  mining 
becomes  more  profitable,  more  public 
land  will  be  patented  and  transferred  to 
private  ownership.  Because  E.  penlandii 
populations  are  predominantly 
associated  with  areas  under 
consideration  for  mining,  it  appears 
only  a  matter  of  time  before  extensive 
areas  of  its  habitat  are  altered. 

Recreational  activities  that  are 
potentially  disruptive  to  alpine  wetland 
hydrology,  such  as  backpacking,  hiking, 
mountain  biking,  trail  riding  with  horse 
and  burro,  and  off-road  vehicle  use  are 
gaining  in  popularity  and  increasing  in 
the  alpine  areas  where  E.  penlandii 
occurs.  Roads  now  provide  access  to 
most  E.  penlandii  populations.  Many  of 
these  populations  are  very  small  and 
vulnerable  to  changes  in  local 
topography  that  would  affect  their  water 
supply. 

At  present  levels,  these  identified 
threats  to  E.  penlandii  and  its  habitat  are 
not  likely  to  result  in  the  species’ 
extinction  in  the  foreseeable  future. 
However,  threats  are  acting  on  E. 
penlandiPs  small  populations  and 
limited  range,  and  this  species  is  likely 
to  become  endangered  within  the 
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foreseeable  biture  in  all  or  a  significant 
portion  of  its  range.  Thus,  E.  peiUandii 
is  a  threatened  species  as  defined  by  the 
Act.  For  reasons  given  below,  it  is  not 
considered  prudent  to  des^nate  critical 
habitat 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endanger^  or  threatened.  The  Smvice 
finds  &at  designation  of  critical  habitat 
is  not  presently  prudent  for  E.  penlandii 
because  possible  adverse  consequences 
horn  vandalism  would  likely  outwmgh 
the  minimal  benefits  accruing  from 
critical  habitat  designation. 

As  noted  under  Factor  B.  E.  penlandii 
is  vulnerable  to  taking.  Publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  would 
make  this  plant  more  vulnerable  to 
incidents  of  vandalism  and  could 
contribute  to  the  decline  of  the  species. 
This  has  been  documented  with  other 
listed  species  (e.g.,  Hudsonia  montana; 
N.  Murdock,  U.S.  Fish  and  Wildlife 
Service,  pars,  comm.,  1991).  Lacking 
mobility,  plants  are  more  vulnerable  to 
vandahsm  than  animals.  A  listing  of  E. 
penlandii  as  threatened  would  alra 
publicize  the  rarity  of  this  plant  and 
encomage  taking  by  reseaitbers  or 
collectors  of  rare  plants.  E.  penlandii  is 
a  relict  plant,  and  it  is  the  only 
representative  of  its  genus  in  the  lower 
48  States.  Its  rarity  and  biogeographic 
status  would  likely  stimulate  greater 
interest  for  collectors  than  most  other 
species.  Theft  of  an  entire  small 
population  of  another  listed  plant, 
Asclepias  meadii  (Mead’s  milkweed),  in 
Illinois  exemplifies  the  problem  (U.S. 
Fish  and  Wildlife  Service  1991). 

Few  additional  benefits  would  be 
provided  to  the  species  by  designating 
critical  habitat  that  would  not  already 
be  provided  by  listing  the  species  as 
threatened.  Any  Federal  action  (e.g., 
approving  a  new  road,  etc.)  that  would 
impact  the  plant’s  habitat  would  also 
affect  rooted  plants;  therefore,  this 
impMct  would  be  addressed  through 
Se^on  7  consultation,  in  addition. 
Section  9(a)(2)(B)  of  the  Act  makes  it 
imlawful  to  remove  and  reduce  to 
possession  any  threatened  species  of 
plant  from  areas  under  Federal 
jurisdiction,  llie  Forest  Service  and  the 
Bureau  of  Land  Management  are  aware 
of  the  occurrence  of  E.  penlandii  on 
their  lands  and  of  their  obligations 
under  the  A<^. 

The  adverse  modification  standard  for 
critical  habitat  under  Section  7(aK2)  of 
the  Act  does  not  apply  to  private  land 


if  there  is  no  Federal  involvement 
Thus,  if  Federal  Agencies  have  no 
jurisdiction  over  activities  cm  private 
land,  designation  of  critical  habitat  on 
priv^  la^  does  not  afford  additional 
protection  to  listed  species. 

For  the  reasons  discussed  above,  it 
worild  not  be  prudent  to  designate 
critical  hdiitat  for  E.  penlandii. 

Available  Conservation  Measures 

Conservaticm  measures  provided  to 
species  listed  as  endanger^  or 
threatened  under  the  ^dangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 

State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  Agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  proposed  or 
listed  species  and  wi^  respect  to 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
Agencies  to  confer  informally  with  the 
Service  on  any  action  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  species  is 
list^  subsequently,  section  7(a)(2) 
requires  Federal  Agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  spedes  or  its  critical 
habitat,  the  responsible  Federal  Agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  largest  populations  of  Eutrema 
penlandii  occur  on  Federal  land 
administered  by  the  Forest  Service  and 
Bureau  of  Land  Management.  Their 
involvement  could  include  section  7 
consultation  on  mining  activities  and 
land  exdianges.  A  recreational  plan  is 
needed  to  manage  ofi-road  vehicle  and 
other  recreational  use.  On  both  Federal 
and  private  land,  the  Service  expects 
that  listing  would  elevate  the  awareness 
of  this  plant’s  status  and  foster  efforts 
for  its  conservation. 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  taking  and 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.71, 
apply.  These  prohibitions,  in  part,  make 
it  ill^al  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
listed  species  in  interstate  or  foreign 
commerce,  m  to  remove  and  reduce  it 
to  possession  from  areas  under  Federal 
jurisdiction.  Seeds  from  cultivated 
specimens  are  exempt  from  these 
prohibitions  provide  that  a  statement 
of  “cultivatea  origin”  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L. 
100—478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting 
up.  digging  up,  or  damaging  or 
destroying  of  eiuiangered  plants  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  This  protection  may  apply 
to  Penland  alpine  fen  mustard  once 
revised  regulations  are  promulgated. 
Certain  exceptions  to  the  prohibitions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  With  regard  to  E. 
penlandii,  it  is  anticipated  that  few,  if 
any,  trade  permits  would  ever  be  sought 
or  issued  because  this  species  is  not  in 
cultivation  or  common  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
listed  pleints  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  room  432,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203  (703/ 
358-2104). 

Natiimai  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service’s  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 
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List  of  Suhjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 

PART  17-{AMENOED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following  in  alphabetical  order  under 
the  family  Brassicaceae  to  the  List  of 
Endangered  and  Threatened  Plants: 

i  17.12  Endangarad  and  thraatanad  planta. 
***** 

(h)  *  •  * 


Species 

SdenMc  name 

Common  name 

HIslortc  range 

Status  When  listed  Critical  habitat 

Special  nies 

•  * 

Brnssicacoaa-  Mustaid  family: 

• 

• 

•  • 

• 

*  * 

• 

• 

*  * 

• 

Eutrema  pentandU . . 

Peniand  alpine 
fen  mustard. 

U.S.A(CO)  . 

T  .  509  NA 

NA 

*  * 

• 

* 

W  • 

* 

Dated:  June  24, 1993. 

Richard  N.  SmMi, 

Acting  Director,  Ftsfa  and  Wildlife  Service. 
(FR  Doc.  93-17933  Filed  7-27-93;  8:45  am] 
BiLUNQ  CODE  43tO-«-P 

50  CFR  Part  17 

RIN  lOIS-ABSS 

Endangarad  and  Hiraatened  Wildlifa 
and  Plants;  Oalarmlnation  of 
Endangarad  Statua  for  tha  Plant 
Aatragalua  applagatal  (Applagata’a 
Milk-tralch) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  plant 
Astragalus  applegatei  (Applegate's 
milk-vetch)  to  be  an  endangered  species 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  species  has  two 
extant  populations  in  Klamath  County, 
Oregon.  The  largest  population  is  found 
on  6  acres  of  private  land  estimated  to 
contain  up  to  30,000  individuals.  The 
Nature  Conservancy  has  leased  this  land 
on  a  year-by-year  b^is  for  Astragalus 
applegatei  management.  However,  it  is 
zoned  for  commercial  development  The 
second  site,  on  State  of  Or^on  land. 


supports  approximately  30  to  80  plants 
in  three  patches  scatteied  over  1  acre  0- 
Kagan.  c5r^on  Heritage  Program,  pars, 
comm.,  1992).  Survival  of  this  sp^es  is 
threatened  primarily  by  the  loss  of 
habitat  from  past  and  potential 
development  and  road  construction. 

The  increased  number  of  plants 
observed  in  recent  surveys  is  believed  to 
be  a  result  of  studies  more  quantitative 
in  nature,  not  an  expansion  or 
improvement  of  the  species  habitat. 
Wildlife  grazing  has  ^n  determined  to 
be  another  serious  threat  to  the  two 
remaining  populations.  This  plant’s 
palatability  to  cattle  is  an  additional 
factor  contributing  to  its  current  status. 
This  rule  implements  the  protection  and 
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recovery  provisions  provided  by  the  Act 
for  this  plant. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  27, 1993. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Boise  Field  Office,  4696 
Overland  Road,  room  576,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Robert  Parent!  at  the  above  address 
(telephone  number  208-334-1931). 

SUPPLEMENTARY  INFORMATION: 
Background 

Astragalus  applegatei  was  first 
discovered  near  Klamath  Falls.  Oregon, 
in  1927  by  Morton  Peck.  Peck 
subsequently  collected  the  species  2 
miles  (3.2  kilometers)  east  of  Keno, 
Oregon,  in  1931  and  then  described  it 
(Peck  1936).  It  was  thought  to  be  extinct 
imtil  its  rediscovery  in  1983  by  James 
Kagan  of  the  Oregon  Natural  Heritage 
Program  (Kagan  1983).  This  perennial 
herbaceous  plemt  of  the  pea  family 
(Fabaceae)  grows  to  approximately  1 
foot  (0.3  meters)  in  height  and 
reproduces  only  by  seed.  The  Melissa 
blue  butterfly  (Lycaedies  argycogromon) 
is  a  specific  known  pollinator.  The 
anthers  and  stigma  ripen 
simultaneously,  enabling  self- 
pollination.  Plants  produce  light  purple, 
pea-like  flowers,  and  0.3-0.5  inch  (8-13 
millimeter)  seed  pods  during  June  and 
July.  Astragalus  applegatei  can  be 
distinguished  fixim  other  species  of 
Astragalus  in  the  area  by  its  slightly 
curved  stems,  the  number  and  location 
of  flowers,  and  apparent  inability  to 
colonize  dry,  disturbed  areas. 

Astragalus  applegatei  grows  in  flat, 
open,  seasonally  moist  remnants  of 
floodplain  alkaline  grassland  of  the 
Klamath  Basin.  The  species  is  a  member 
of  the  Poa  nevadensis-Puccinellia 
lemmonii  grassland  community 
(Yamamoto  1985).  This  community  is 
characterized  as  a  bimchgrass  flat,  with 
about  10  to  20  percent  exposed  groimd. 
The  substrate  is  poorly  drained,  fine  silt 
loam  with  an  underlying  hardpan  at 
depths  of  20  to  40  inches  (51  to  102 
centimeters).  Periodic  flooding  was 
probably  a  natural  feature  of  this  habitat 
type.  The  adjacent  commimity  is 
alluline  open  shrubland  dominated  by 
Sarcobatus  vermiculatus  and  Distichlis 
stricta.  Sarcobatus  vermiculatus 
occasionally  occurs  in  the  grassland 
commimitv. 

Astragalus  applegatei  historically 
occurred  at  thim  sites  near  Klamath 
Falls,  Oregon.  Extensive  agriculture  use 
has  apparently  extirpated  one  site  near 
Keno,  Oregon.  The  last  known 


observation/collection  at  this  site  was  in 
1931.  Further  survey  efforts  near  the 
Keno.  Oregon,  site  have  failed  to  locate 
the  piant(s)  (Yamamoto  1985;  James 
Kagan,  Oregon  Natural  Heritage 
Pn^am,  pers.  comm.,  1992). 

Astragmus  applegatei  remains  at  two 
sites.  The  largest  population,  limited  to 
6  acres  estimated  to  support  up  to 
30,000  individuals  (D.  Salzer,  Oregon 
Chapter  of  The  Nature  Conservancy,  in 
litt,  1991),  is  1  mile  south  of  downtown 
Klamath  Falls.  The  initial  1,000  plant 
estimate  for  this  site  was  a  very  rough 
estimate  made  without  quantitative 
sampling.  Field  surveys  conducted  from 
1988  through  1991,  and  extrapolations 
from  those  data,  projected  the 
population  estimate  to  be  up  to  30,000 
plants  (Salzer,  in  litt.,  1991).  The 
increased  number  of  plants  observed  in 
recent  surveys  is  believed  to  be  a  result 
of  the  more  intensive  studies,  not  an 
expansion  or  improvement  of  the 
species’  habitat  (Kagan,  pers.  comm., 
1993). 

The  threats  to  this  population  include 
urban  development  and  road 
construction.  Portions  of  the  population 
and  remaining  habitat  for  Astragalus 
applegatei  have  already  been  destroyed 
by  the  construction  of  a  major  four-lane 
avenue  bisecting  this  population 
(Kagan,  pers.  comm.,  1992).  An 
additional  road  may  soon  be  under 
construction  through  the  remaining 
plant  habitat.  Remaining  plants  within 
this  population  occur  on  adjacent  land 
that  is  zoned  for  light  industrial,  general 
commercial,  or  heavy  industrial  use. 
This  area  is  posted  with  signs 
advertising  mture  commercial 
development  (Yamamoto  1985;  Kagan, 
pers.  comm.,  1992).  Extensive  urban 
development  has  occurred  in  this  area 
for  many  years  and  is  continuing.  If 
current  land  use  patterns  continue,  this 
area  will  be  further  developed, 
eliminating  this  plant  species  (Kagan, 
pers.  comm.,  1992). 

The  third  site,  occurring  on  less  than 
1  acre,  is  located  on  the  State’s  Klamath 
Management  Area,  approximately  6 
miles  from  the  above  population.  This 
site  supports  an  estimated  30  to  80 
plants.  The  plants  appear  to  be  older 
with  no  evidence  of  reproduction.  Low 
population  numbers,  loss  of  habitat, 
wildlife  grazing  (rabbits),  and 
management  controls  altering  natural 
regimes  (periodic  wildfire  and  flooding) 
pose  serious  threats  to  this  population 
(Kagan,  pers.  comm.,  1992). 

Astragalus  applegatei  is  affected  by 
the  lack  of  seasonal  flooding.  Seasonal 
flooding  may  provide  openings  for  the 
establishment  of  Astragalus  applegatei 
and  limit  the  dominance  of  other 
species  (Yamamoto  1985). 


Previous  Federal  Action 

Federal  action  on  this  species  began 
because  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975.  In  that 
document.  Astragalus  applegatei  was 
considered  to  be  threatened.  The 
Service  published  a  notice  on  July  1, 

1975,  in  the  Federal  Register  (40  FR 
27823)  accepting  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 

(now  section  4(b)(3)(A))  of  the  Act  and 
gave  notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 

As  a  result  of  that  review,  the  Service 
published  a  proposed  rule  on  June  16, 

1976,  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species.  The  list  of  1,700  plant  taxa  was 
assembled  based  on  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975,  Federal  Register  publication.  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  The  Service  published  a  notice  on 
December  10, 1979,  in  the  Federal 
Register  (44  FR  70796)  of  the 
withdrawal  of  that  portion  of  the  June 
16, 1976,  proposal  that  had  not  b^n 
made  final,  along  with  four  other 
proposals  that  had  expired. 

Tile  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480),  September  27, 
1985  (50  FR  39525),  and  February  21, 
1990  (55  FR  6183).  In  all  three  cases. 
Astragalus  applegatei  was  treated  as  a 
category  1  candidate.  Taxa  in  category  1 
are  those  for  which  the  Service  has  on 
file  substantial  information  on 
biological  vuhierability  and  threats  to 
support  preparation  of  listing  proposals. 

Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  pending  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  all  petitions  pending  on 
October  13, 1982,  to  be  treated  as  being 
newly  submitted  on  that  date.  That  was 
the  case  for  Astragalus  applegatei 
because  of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  according  to 
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section  4|[bK3KB)(iiil  of  the  Act. 
Notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  Toquires 
petition  to  be  recycled,  pursuant  to 
section  4(bK3KCKi}  of  the  Act  In 
October  of  1984, 198S.  1988, 1987, 1988, 
1989,  and  1990,  the  ServifX  found  that 
the  patitioD  to  list  Astragalus  apphgatei 
was  warranted  but  precluded  by  listing 
actions  of  higher  prioritv. 

The  Service  pumidioa  a  proposal 
November  26, 1991,  to  list  Astmgaius 
applegatei  as  an  endangered  species  (56 
FR  59917).  This  propo^  was  based,  in 
large  part,  on  additirmal  survey 
information  and  occuirenoe  data,  and 
information  on  pending  prefects  that 
would  adversely  affect  t^  plant.  The 
Service  now  determines  A^ragalus 
appIcMtei  to  be  an  endangmed  species 
with  the  publication  of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  November  28, 1991,  proposed 
rule  (56  FR  59017)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contributa  to  the 
development  of  a  fi^  listing  decision. 
The  punlic  comment  period  ended  on 
February  3. 1992.  Appropriate  State 
agencies,  county  and  city  governments, 
Federal  agmxnes,  scientiiSc 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  The  Service  received  two 
comments  during  the  comment  period. 
One  comment  expressed  support  for  the 
listing  proposal,  while  the  r^er 
comment  opposed  listing.  The  comment 
opposing  the  lifting  proposal  and  the 
Service’s  response  is  summarized  as 
follows: 

Issue;  The  commanter  said  the 
govenunent  has  not  sfaotvn  sufficient 
effort  study,  or  facts  to  substantiate  this 
listing.  Hie  commenter  also  said  that 
popuktions  of  vetch  exist  throughout 
the  county.  State,  end  entire  noi^west 
Furthermore,  initial  taxonomical  work 
and  subsequent  verification  were  not 
extensive  enough  to  imply  that  this 
subspecies  is  th^tene^ 

Savice  Response:  This  plant  was  first 
discovered  near  Klamath  Falls,  Oregon, 
in  1927.  and  collected  again  in  1931 
near  Keno.  Oregon.  The  Keno,  Oegon, 
area  was  carefully  searched  in  1982, 
1983, 1984, 1985,  and  more  recently  in 
1990, 1991,  and  1992.  Exhaustive 
survey  efforts  for  many  years  have  failed 
to  locate  plants  at  this  site. 

The  largest  Klamath  Fells  population, 
containing  up  to  an  estimated  30,000 
plants  on  6  acres,  is  1  mile  south  of 
downtown  Klamath  Falls.  Threats 
include  expanding  urban  development 


and  road  constructicHi.  Part  of  this 
population  and  most  of  its  habitat  have 
alrmdy  been  destroyed  by  a  four-lane 
avenue  bisecting  the  population  (Kagan, 
pars,  comm.,  1992).  Another  part  of  the 
population  is  situated  on  land  posted 
with  signs  advertising  future 
development 

Most  Astragalus  species  ate  plants 
adapted  to  growing  in  moisture 
deficient  environments.  However. 
Astragalus  applegatei  is  a  plant  growing 
in  a  moderately  moist  environment 
(Bameby  1964).  Extensive  field  surveys 
conducted  in  potential  habitat  of 
Astragalus  applegatei  have  foiled  to 
yield  additional  locations. 

No  altamativa  taxonomic  treatments 
are  known.  The  last  major 
comprehensive  treatment  for  the  genus 
Astragalus  was  made  by  Bamaby  (1964). 
No  taxonomic  changes  were  made  on 
this  species.  There  is  no  evidence  that 
Astragalus  applegatei  was  ever 
classified  as  a  sutepecies. 

Summary  of  Factors  Affecting  the 
Species 

Afiar  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Astragalus  applegatei  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C. 

1533)  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Astragolus 
applegatei  Peck  (Applegate’s  milk- 
vetch)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Astragalus  applegatei  has  historically 
been  reported  from  three  sites  in 
Klamatn  Cfounty,  Oregon.  Extensive 
agricultural  use  has  extirpated  one  of 
these  populations  located  2  miles  east  of 
Keno,  Oregon.  Recent  survey  efforts  in 
the  Keno  area  have  foiled  to  locate  the 
species  since  its  observation/collaction 
in  1931  (Kagan,  pers.  comm.,  1992). 

A  second,  and  the  largest  population, 
with  up  to  30,000  plants  on  6  acres,  is 
1  mile  south  of  downtown  Klamath 
Falls.  A  major  four-lane  avenue 
bisecting  this  population  was 
constructed,  resulting  in  the  elimination 
of  some  of  the  plants  and  most  of  the 
species  habitat  Recent  construction  of  a 
culvert  over  a  large  ditch  that  bisects  the 
population  has  also  destroyed  plants 
and  their  h^itat.  ’The  construction 
destroyed  plants  and  their  habitat  by 


compacting  the  soil,  denuding  the 
srirface,  and  crushing  plants  under 
dumped  dirt  and  wheels  of  construction 
equipment  An  additional  road  may 
soon  be  imder  construction  through  the 
remaining  plant  habitat  (Kagan,  pars, 
comm.,  1992).  Another  portion  of  the 
population  is  situated  on  land  posted 
with  signs  advertising  futvure 
commercial  development  (Yamamoto 
1985;  Kagan,  pers.  comm.,  1992).  The 
Oregon  Field  Office  of  The  Nature 
Conservancy  has  a  year-to-year  lease  to 
manage  the  area  for  the  plant.  However, 
they  have  been  unsuccessful  in 
negotiating  the  acquisition  of  the 
property  from  the  private  landowner.  It 
continues  to  be  zoned  for  commercial 
development.  This  population  is 
probably  the  only  viable  populaticm  left 
If  this  area  is  commercially  developed. 
Astragalus  applegatei  will  probably  be 
lost  as  a  viable  species  (Kagan,  pars, 
comm.,  1992). 

The  third  site  contains  30  to  80  plants 
in  an  area  lass  than  1  acre  in  size  on  the 
State’s  Klamath  Wildlife  Management 
Area.  The  plants  are  older  and  show  no 
evidence  of  reproduction.  This  site  is 
threatened  by  low  population  numbers, 
loss  of  habitat,  wildlife  grazing  (rabbits), 
and  management  contn^  that  alter 
natural  fire  and  flooding  regimes 
(Kagan,  pars,  comm.,  1992). 

Astragalus  applegatei  is  adversely 
afiactad  by  lack  of  seasonal  flooding. 
Irrigation  and  water  control  along  the 
Klamath  River  have  eliminated  the 
seasonal  flooding  that  once  occurred 
along  floodplains  supporting  the 
species.  Seasonal  flooding  is  important 
in  that  it  may  provide  openings  for  the 
establishment  of  Astragalus  applegatei 
and  limit  the  dominance  of  offier 
species  (Yamamoto  1985). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Astragalus  applegatei  was 
only  recently  rediscovered.  Six 
collections  of  the  species  exist  Because 
the  plants  are  easily  accessible  by  road, 
illegal  collecting  for  scientific  or 
horticulture  purposes  or  excessive  visits 
by  individuals  interested  in  seeing  rare 
plants  could  become  a  threat 

C.  Disease  or  predation.  Chewed 
stems  and  rabbit-like  pellets  were  found 
at  the  remaining  extant  populations. 
Rabbit  predation  has  become  one  of  the 
major  obstacles  to  the  survival  of 
Astragalus  cpplegatei  P.  Borgois,  The 
Nature  Conservancy,  pers.  comm.. 

1992).  The  palatability  of  Astragalus 
applegatei  to  cattle  is  a  factor  in  the 
absence  of  this  species  in  areas  grazed 
by  cattle  (Kagan,  pers.  obs.,  1985  and 
1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Under  tlie 
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Oregon  Endangered  Species  Act  (OAR 
564.100-564.135)  and  piusuant 
regulations  (OAR  603,  Division  73)  the 
O^on  Department  of  Agriculture  has 
listed  Astragalus  applegatei  as 
endangered.  This  statute  prohibits  the 
"take”  of  State-listed  plants  on  State- 
owned  or  State-leased  lands  only.  The 
smaller  of  the  two  remaining 
populations  of  Astragalus  applegatei 
occurs  on  State-owned  land.  The  larger 
population  occurs  on  private  land 
where  the  plant  is  not  protected  from 
actions  the  landowner  may  take  that 
would  adversely  afreet  the  species.  The 
landowner  has  indicated  that  the  private 
land  is  being  held  for  development 
piuposes  (Kagan,  pers.  comm.,  1992). 

Some  of  the  habitat  occupied  by 
Astragalus  applegatei  may  m  regulated 
as  wetlands  and  subject  to  regulation 
under  section  404  of  the  Clean  Water 
Act  by  the  U.S.  Army  Corps  of 
Engineers  (Corps).  Under  section  404  of 
the  Clean  Water  Act,  the  Corps  regulates 
the  discharge  of  fill  into  waters  of  the 
United  States,  including  wetlands. 
Nationwide  Permit  No.  26  has  been 
issued  to  regulate  fill  in  wetlands  under 
10  acres.  Hiis  nationwide  permit  would 
apply  to  all  sites  where  Astragalus 
applegatei  occurs.  The  Corps  circulates 
a  predischarge  notification  to  the 
Service  and  other  interested  parties  for 
comment  under  this  permit  proraam. 

Individual  permits  are  normally  just 
required  for  fill  in  wetlands  greater  than 
10  acres.  However,  the  Corps  has 
discretionary  authority  and  can  require 
an  individud  permit  if  resources  are 
believed  to  be  important  regardless  of 
the  wetland’s  size.  In  practice,  however, 
the  Corps  rarely  requires  an  individual 
permit  when  a  project  would  qualify  for 
a  nationwide  permit,  imless  a 
threatened  or  endangered  species  occurs 
on  the  site.  The  Corps  is  required  to 
consult  imder  section  7  of  the  Act  prior 
to  issuing  nationwide  or  individual 
permits  that  may  afreet  a  federally  listed 
species  (see  below  imder  “Available 
Conservation  Measures").  The  review 
process  for  the  issuance  of  individual 
permits  is  more  extensive,  and 
conditions  may  be  included  that  require 
the  avoidance  or  mitigation  of 
environmental  efrects. 

E.  Other  natural  or  matunade  factors 
affecting  its  continued  existence. 
Astragalus  applegatei  has  a  poor 
reproductive  potential  due  to  its 
apparent  inability  to  colonize  dry, 
distuibed  areas  and  ability  to  reproduce 
only  by  seed.  The  small  number  of 
populations,  and  small  number  of 
inmvidual  plants  for  each  population  of 
this  species,  increases  the  potential  for 
extinction  from  stochastic  events  such 
as  flood  or  fire.  The  limited  gene  pool 


may  depress  reproductive  vigor,  or  a 
single  human-caused  or  natural 
environmental  disturbance  could 
destroy  many  of  the  individuals  of  this 
species. 

The  Klamath  Wildlife  Management 
Area  population  is  threatened  by 
extensive  flooding.  Although  seasonal 
flooding  may  provide  openings  for  the 
establishment  of  Astragalus  applegatei, 
this  population  occurs  in  a  small, 
localized  area  near  the  river,  which 
could  be  destroyed  if  extensive  flooding 
were  to  occur.  Ihe  largest  Klamath 
Falls’  population  is  also  vulnerable  to 
extirpation.  Continued  reduction  of  the 
size  of  this  population  would  render 
this  site  more  susceptible  to  other 
human-caused  or  natural  disturbances. 

In  addition,  genetic  integrity  would  be 
lost,  if  the  largest  and  only  viable 
population  continues  to  shrink  (Kagan, 
pers.  comm.,  1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  concerning  the 
past,  present,  and  future  threats  faced  by 
this  species.  Based  on  this  evaluation, 
die  preferred  course  of  action  is  to  list 
Astragalus  applegatei  as  endangered. 

'The  small  number  of  individuals  left, 
poor  species  reproductive  potential,  and 
vulnerability  to  destruction  by 
development  and  road  building  show 
that  the  species  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  therefore  fits 
the  Act’s  definition  of  endangered. 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  Critical  Habitat  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endanger^  or  threatened.  The  Service 
finds  Aat  designation  of  critical  habitat 
is  not  prudent  for  this  species.  Such  a 
determination  would  result  in  no 
known  benefit  to  Astragalus  applegatei. 
Publication  of  precise  maps  and 
descriptions  required  when  critical 
habitat  is  designated  would  increase  the 
degree  of  threat  to  this  plant  from 
possible  take,  collection,  or  vandalism. 
This  would  in  turn  contribute  to  its 
decline  and  increase  enforcement 
problems.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  importance  of  protecting  this 
species’  habitat.  Protection  of  this 
species’  habitat  will  be  addressed 
through  the  recovery  process  and  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for 


Astragalus  applegatei  is  not  prudent  at 
this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  ’The  protection 
required  by  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  list^  plants  are  discussed,  in 
part,  below. 

S^ion  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Astragalus  applegatei  does  not  occur 
on  Federal  land.  Habitat  for  this  plant 
may  be  regulated  by  the  U.S.  Army 
Corps  of  ^gineers  imder  section  404  of 
the  Clean  Water  Act  Individual  or 
nationwide  permits  may  not  be  issued 
where  a  federally  listed  endangered  or 
threatened  species  would  be  affected  by 
a  proposed  project  without  first 
completing  formal  consultation 
pursuant  to  section  7  of  the  Act. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 

17.62,  and  17.63  for  endangered  plant 
species  set  forth  a  series  of  genei^ 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  resp^  to 
Astragalus  applegatei,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  during  a 
commercial  activity;  sell  or  ofrer  for  sale 
in  interstate  or  foreign  commerce; 
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remove  and  reduce  to  possession  the 
species  from  areas  imder  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  plants  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut.  dig  up,  damage,  or  destroy  the  plant 
on  any  other  area  in  knowing  violation 
of  any  State  law  or  regulation,  or  during 
any  violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  imder  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  uncommon  in  cultivation 
and  is  very  rare  in  the  wild. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432,  Arlington,  Virginia 
22203-3507  (telephone  number  703- 
358-2104). 


National  Environmental  Policy  Act 
The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act  of  1973,  as  amended.  A  notice 
outlining  the  Service’s  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 
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208-334-1931). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
Recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
foi^  below; 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Fabaceae,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12  Endangered  and  threatened  plants. 
***** 

(h)  *  *  * 


Spades 

Sdentlfic  name 

Common  name 

Historic  range 

• 

Status  When  listed  Critical  habitat 

Special  rules 

•  • 

Fabaceae — Pea  family; 

• 

• 

•  • 

• 

•  • 

• 

• 

•  • 

* 

Astragalus  applegatei . 

..  Applegate’s  milk- 
vetch. 

U.SA.  (OR)  . 

E .  510  NA 

NA 

*  • 

• 

• 

•  • 

• 

Dated:  July  12, 1993. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  93-17934  Filed  7-27-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  64.0030] 

Bilingual  Education:  Academic 
Excellence  Program;  Inviting 
Applicationa  for  New  Awards  for  nscal 
Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  identify  and  msseminate 
effective  bilingual  education  practices 
for  limited  English  proficient  (LEP) 
students. 

Eligible  Applicants:  Local  educational 
agencies  (L^s);  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprofit 
private  organizations  applying 
separately  or  jointly. 

In  order  to  be  considered  for 
assistance  under  this  part,  an  applicant 
must  administer  a  program  of 
transitional  bilingual  ^ucation, 
developmental  bilingual  education,  or 
special  alternative  instruction  that  is 
either  nominated  by  its  State 
educational  agency  (SEA)  in  accordance 
with  34  CFR  524.20  or  approved  by  the 
Program  Effectiveness  Panel  (PEP)  as 
defined  in  34  CFR  785.5. 

Deadlme  for  Trammitial  of 
Applications:  January  28, 1994. 

Deadline  for  Intergovernmental 
Review:  March  29, 1994. 

Applications  Available:  October  28, 
1993. 

Available  Funds: $1.8  million. 

Estimated  Range  of  Awards: 
$100,000-3200.000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  12. 

NoIk  The  Departmast  is  aot  bound  ^  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Pnrts  74,  75,  77,  79.  80,  81,  82, 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  500  and 
524. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  524.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  524.31, 
the  program  regulations  in  34  CFR 
524.32^)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  factors  listed  in  34  524.32(a). 

For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  How  dissemination  and  adoption 
of  the  model  program  would  relate  to¬ 
ll)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 


by  pfo^aoe  fbr  limited  English 
{XoficMat  persons  (34  CFR 
524.32(a)(l)(i))— 5  points. 

(ii)  llie  ne^  to  provide  fimtinig 
according  to  the  distributioB  of  LEP 
children  throughout  the  Nalkm  and 
within  each  of  the  States  (34  CFR 
524.32(a)(l)(ii)) — 8  points. 

(2)  The  relative  numbers  of  diiklieD 
from  low-income  families  Ukeiy  to  be 
benefited  by  the  project  (34  CFR 
524.32(a)(2))— 2  points. 

For  Applications  orinformatkm 
Contact:  Dr.  Mary  T.  M^oay,  U.S 
Department  of  Education,  400  Marylaiad 
Avenue,  SW.,  room  5086,  Switzar 
Building,  Washington.  DC  20202-8642. 
Telephone:  (202)  205-8722.  Individaals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mqr  caR  Federal 
Information  Relay  Sai^ce  (FIRS}  at  1— 
800-877-8339  between  8  a.iB.  and  8 
p.m..  Eastern  time,  Mondafy  dirouf^ 
Friday. 

Program  Authority:  20  UE.C.  3291. 

Dated:  July  21,1993. 

Gilbert  N.  Garcia, 

Acting  Deputy  Director,  Office  affhliapml 
Education  and  Minority  Languages  Affaks. 
IFR  Doc.  93-17963  Filed  7-27-93;  8:45  am) 
BHiJue  CODE  40oa-a(-p 


[CFDA  No.:  84.0030] 

Bilingual  Education:  Prograw  ol 
DevatopnMOlat  Bilingual  Education; 
Invttfng  Appileations  for  Naw  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  or 
improve  programs  of  developoseDtal 
bilingual  education  for  limited  &iglish 
proficient  (LEP)  children. 

Eligible  Applicants:  Local  educational 
agencies  (L^s);  and  institutions  of 
higher  education,  including  junior 
commimity  colleges,  that  apply  jomtlj 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19, 1993. 

Deadline  for  Intergovernmental 
Review:  January  18, 1994. 

Applications  Available:  Septembw  1, 
1993. 

Available  Funds:  $1  milBon. 

Estimated  Range  of  Awards:  %7SJXXy- 
$300,000. 

Estimated  Average  Size  of  Awards: 
$167,000. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  W  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34CFRparts74.  75.  77,  79.  80,81,82,  | 

85,  and  86;  and  (b)  The  regulations  for  ' 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 

However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Secondary 
School  Projects 

Projects  that  serve  one  or  more  grade 
levels  from  grades  six  through  twelve. 

These  projects  should  implement 
instructional  practices,  curriculum 
development,  staff  development,  and 
other  program  activities  in  coordination 
with  any  existing  developmental 
bilingual  education  programs  serving 
elementary  grade  levels  in  the  school 
district. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Coals,  particularly 
Coal  2  and  Goal  3,  in  developing  their 
applications.  Goal  2  aims  to  increase  the 
high  school  graduation  rate  to  at  least  90 
percent.  Goal  3  calls  for  students  to 
demonstrate  competency  in  challenging 
subject  matter,  including  English, 
ma^ematics,  science,  history, 
geography,  foreign  languages,  and  the 
arts. 


Projects  providing  instruction  in  one 
of  the  following  languages,  in  addition 
to  English:  Arabic,  French,  German, 
Hindustani,  Italian,  Japanese, 
Portuguese,  Russian,  Serbo-Croatian, 
Spanish,  Vietnamese,  or  one  of  the 
Chinese  languages.  The  special  interest 
in  programs  of  instruction  in  these 
major  world  languages  is  due  to  their 
importance  in  developing  our 
international  competitiveness. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  3  and  Goal  5.  in  developing  their 
applications.  Goal  3  calls  for  students  to 
demonstrate  competency  in  challenging 
subject  matter,  including  English  and 
Soveign  languages,  and  for  schools  to 
prq)are  students  for  productive 
employment  in  our  modem  economy. 
Goal  5  calls  for  every  adult  American  to 
be  literate  and  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy. 


Invitational  Priority  2 — Certain 
Languages 
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Invitational  Priority  3 — Projects  With 
Summer  School  Components  in  the  Arts 
and  Humanities 

PTojects  that  include  supplementary 
summer  school  activities  in  the  arts  and 
humanities.  These  activities  should  be 
designed  to  provide  participants 
increased  opportunities  to  improve  their 
proficiency  in  English  and  a  second 
language  through  involvement  in  public 
spe^ng,  drama,  or  other  areas  of  the 
arts  and  humanities. 

The  Secretary  encourages  applicants 
imder  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  3,  in  developing  their  applications. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  foreign 
languages,  and  the  arts,  and  for  schools 
to  prepare  students  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
economy. 

Invitational  Priority  4 — Parent 
Involvement 

Projects  that,  in  addition  to  their  basic 
goal  of  providing  children  an 
instructional  program  in  English  and  a 
second  language,  contain  training 
components  that  provide  parents  of 
participating  children  instruction  in 
English  and  the  second  language  used  in 
the  project.  The  training  should  prepare 
parents  to  serve  as  classroom  and  home 
tutors  and  second  language-learning  role 
models  for  their  child^n. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1  and  Goal  5,  in  developing  their 
applications.  Goal  1  calls  for  all 
children  in  America  to  start  school 
ready  to  learn.  Goal  5  calls  for  every 
adult  American  to  be  literate  and  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  imder  34  CFR  501.31, 
the  program  regulations  in  34  CFR 
501.32^)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  factors  listed  in  34  CI^  501.32(a). 
For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 1  point. 


(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2)>— 6  points. 

(3)  The  geographical  distribution  of 
LEP  children.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 7  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 1  point. 

For  Applications  or  Information 
Contact:  Dr.  Alex  Stein.  U.S. 

Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington.  DC  20202-6641. 
Telephone:  (202)  205-9700.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3291. 

Dated:  July  21, 1993. 

Gilbert  N.  Garda, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
[FR  Doc.  93-17953  Filed  7-27-93;  8:45  am] 
BMJJNO  CODE  4000-«1-P 

[CFDA  No.:  84.195R] 

Bilingual  Education:  Educational 
Paraonnai  Training  Program;  inviting 
Applicationa  for  Naw  Awards  for  Fiscal 
Yaar(FY)1994 

Purpose  of  Program:  To  provide 
assistance  to  meet  the  need  for 
additional  or  better  trained  educational 
personnel  for  programs  for  limited 
English  proficient  (LEP)  persons. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Deadline  for  Transmittal  of 
Applications:  January  27, 1994. 

Deadline  for  Intergovernmental 
Review:  Ma^  28, 1994. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $4.8  million. 

Estimated  Range  of  Awards:  $65,000- 
$190,000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  32. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  81.  82,  85, 


and  86;  and  (b)  The  regulatimis  far  this 
program  in  34  CFR  parts  500  and  561. 

Priorities:  Under  34  CTR  75.105(cMl) 
the  Secretary  is  particularly  inteiwt^ 
in  applications  that  meet  one  or  both  of 
the  following  invitational  priorities. 
However,  an  application  tlmt  meets  one 
or  both  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Preparation  of 
Master  Teachers 

Projects  designed  to  prepare  master 
teachers  to  serve  as  start  development 
experts  in  programs  for  limited  English 
proficient  students  in  elementary  or 
secondary  schools.  These  projects 
should  emphasize  training  in  effactive 
and  innovative  instructional  practices 
and  appropriate  student  assessmmit 
strategies. 

Invitational  Priority  2 — Career  Ladder 
Training  for  Paraprofessionals 

Projects  designed  to  provide  career 
ladder  training  for  classroom  teacher 
aides  and  other  paraprofessionals.  These 
projects  should  coor^nate  the  following 
activities  with  local  educational 
agencies:  Recruitment  and  selection  of 
participants,  development  of  the  scope 
and  design  of  the  program,  and 
evaluation  of  the  program.  Projects  that 
provide  training  at  junior  or  community 
colleges  should  ensure  that  credit 
earned  by  students  through  this  training 
is  transferable  to  baccalaureate  programs 
at  four-year  institutions  of  higher 
education.- 

The  Secretary  encourages  applicants 
under  either  of  the  invitationd  priorities 
specified  in  this  notice  to  consider  the 
National  Education  Goals,  particularly 
Goal  3.  in  developing  their  applications. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  geography,  foreign 
languages,  and  the  arts,  and  for  spools 
to  prepare  students  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
economy.  Projects  implemented  under 
one  or  both  of  the  priorities  should  be 
designed  to  improve  the  skills  of 
educational  personnel  in  helping 
limited  English  proficient  students  and 
their  schools  achieve  this  goal. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  561.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  561.31, 
the  program  regulations  in  34  CFR 
561.32rb)  provide  that  the  Secretary 
distributes  10  additional  points  among 
the  factors  listed  in  34  Ck'R  561.32(a). 


40556 


Federal  Register  /  Vol.  58.  No.  143  /  Wednesday,  July  28,  1993  /  Notices 


For  this  competition,  the  Secretary 
distributes  the  10  additional  points  as 
follows: 

(1)  Job  placement  and  development 
(34  CFR  561.32(a)(l))--l  point. 

(2)  Evidence  of  prior  participant’s 
success  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  project  (34  CFR  561.32(a)(2)) — 
1  point. 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in  34 
CFR  561.31  (d)  and  (f)  (34  CFR 
561.32(a)(3))— 8  points. 

For  Applications  or  Information 
Contact:  Cynthia  J.  Ryan,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-8722.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3321. 

Dated:  July  21, 1993. 

Gilbert  N.  Garcia, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
[FR  Doc  93-17960  Filed  7-27-93;  8:45  am] 
WUJNO  CODE  4000-01-a 


[CFOA  No.:  84U)03J] 

Bilingual  Education:  Family  English 
Litaracy  Program;  Inviting  Applications 
for  Now  Awards  for  Fiscal  Year  (FY) 
1994 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  and 
improve  family  English  literacy 
programs  for  limited  English  prohcient 
(LEP)  persons  and  their  families. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprofit 
private  organizations,  applying 
separately  or  jointly. 

Deadline  for  Transmittal  of 
Applications:  November  12, 1993. 

Deadline  for  Intergovernmental 
Review:  January  11, 1994. 

Applications  Available:  September  1. 
1993. 

Available  Funds:  $3.3  million. 

Estimated  Range  of  Awards:  $50,000- 
150,000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  26. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
525. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
program,  the  Set^tary  uses  the 
selection  criteria  in  34  CFR  525.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  525.31, 
the  promm  regulations  in  34  CFR 
525.32^)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  factors  listed  in  34  CFR  525.32(a). 
For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proffcient  persons  (34  CFR 
525.32(a)(1)) — 5  points. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  or  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
525.32(a)(2))— 5  points. 

(3)  The  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  525.32(a)(3)) — 3  points. 

(4)  The  relative  numbers  of  children 
horn  low-income  families  sought  to  be 
benefited  by  the  program  (34  CFR 
525.32(a)(4)) — 2  points. 

For  Applications  or  Information 
Contact:  Dr.  Mary  T.  M^ony,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-8722.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3291. 

Dated:  July  21, 1993. 

Gilbert  N.  Garcia, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
(FR  Doc.  93-17954  Filed  7-27-93;  8:45  am] 
MLUNO  CODE  4000-«1-P 


(CFDA  No.:  84.1 95T) 

Bilingual  Education:  Feliowahip 
Program;  Inviting  Applicatlona  for  New 
Awarda  for  Fiacal  Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance,  through  approved 
institutions  of  higher  education,  to  full¬ 
time  students  pursuing  a  graduate 


degree  in  areas  related  to  programs  for 
limited  English  proficient  (LEP) 
persons. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs). 

Note:  Any  individual  wishing  to  obtain  a 
fellowship  must  apply  to  an  IHE  approved 
for  participation  in  this  program,  not  to  the 
U.S.  Department  of  Education. 

Deadline  for  Transmittal  of 
Applications:  Januarv  12, 1994. 

Applications  Available:  October  15, 
1993. 

Available  Funds:  $1.8  million. 
Estimated  Range  of  Awards:  $2,000- 
29,000  per  individual  fellow;  $35,000- 
300,000  per  IHE. 

Estimated  Average  Size  of  Awards: 
$12,000  per  individual  fellow;  $120,000 
per  IHE. 

Estimated  Number  of  Awards:  150 
individual  fellowships;  15  participating 
IHEs. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months  for  a 
master’s  program;  up  to  36  months  for 
a  doctoral  program. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  81,  82, 85,  and 
86;  and  (b).  The  regulations  for  this 
program  in  34  CFR  Parts  500  and  562. 

Priority:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priority.  However,  an 
application  ^at  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Doctoral  Programs  of  Study  in  Teacher 
Training 

Applications  proposing  programs  of 
study  that  prepare  teacher  trainers  and 
lead  to  a  doctoral  degree. 

For  Applications  or  Information 
Contact:  Joyce  M.  Brown,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-9727  or  (202)  205- 
9729.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  3323. 

Dated:  July  21, 1993. 

Gilbert  N.  Garda, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
(FR  Doc.  93-17959  Filed  7-27-93;  8:45  am] 
BILUNG  CODE  4000-01-^ 
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(CFDA  No.:  84.195V) 

Bilingual  Education:  Short-Term 
Training  Program;  inviting 
Appiicationa  for  New  Awards  for  Rscai 
Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  improve  the  skills  of 
educational  personnel  and  parents 
participating  in  programs  for  limited 
English  proficient  (LEP)  persons. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  State  educational 
agencies  (SEAs);  and  institutions  of 
higher  education  (IHEs),  including 
junior  or  community  colleges,  and 
private  for-profit  or  nonprofit 
organizations  that  apply  (1)  after 
consultation  with  one  or  more  LEAs  or 
SEAs  or  (2)  jointly  with  one  or  more 
LEAs  or  S^s. 

Deadline  for  Transmittal  of 
Applications:  November  5, 1993. 

Deadline  for  Intergovernmental 
Review:  January  4, 1994. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $3.5  million. 

Estimated  Range  of  Awards:  $75,000- 
150,000. 

Estimated  Average  Size  of  Awards: 

$120,000. 

Estimated  Number  of  Awards:  29. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
574. 

Priorities 

Competitive  Priorities:  Under  34  CFR 
75.105(cK2)(i)  and  34  CFR  574.30(a)  the 
Secretary  gives  preference  to 
applications  that  meet  one  or  both  of  the 
following  competitive  priorities.  The 
Secretary  awards  up  to  10  points  to  an 
application  that  meets  one  or  both  of 
these  competitive  priorities  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Competitive  Priority  1 — Instructional 
Competence  of  Teachers 

Training  designed  to  improve  the 
instructional  competence  of  teachers  in 
carrying  out  their  responsibilities  in 
programs  for  limited  English  proficieiit 
persons  (34  CFR  574.10(a)). 


Competitive  Priority  2— Skills  of  Other 
Educational  Personnel 

Training  designed  to  improve  the 
skills  of  educaticmal  personnel  other 
than  teachers,  in  carrying  out  their 
responsibilities  in  programs  for  limited 
English  proficient  persons  (34  CFR 
574.10(b)). 

The  Secretary  encourages  applicants' 
imder  one  or  both  of  these  competitive 
priorities  to  consider  the  National 
Education  Goals,  particularly  Goal  2  and 
Goal  3,  in  developing  their  applications. 
Goal  2  aims  to  increase  the  high  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  geography,  foreign 
languages,  and  the  arts,  and  for  spools 
to  prepare  students  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
economy. 

Invitational  Priorities:  Within  the 
competitive  priorities  specified  in  this 
notice,  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1).  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Regular 
Elementary  Classroom  Teachers 

Training  designed  to  improve  the 
competence  of  teachers  in  regular 
classrooms  in  providing  instruction  to 
limited  English  proficient  (LEP) 
students  at  elementary  grade  levels. 

Invitational  Priority  2 — Teachers  of 
Secondary  Core  Subjects 

Training  designed  to  improve  the 
competence  of  teachers  in  regular 
classrooms  in  providing  instruction  in 
English,  mathematics,  science,  history, 
geography,  and  the  arts  to  LEP  students 
at  secondary  grade  levels. 

Invitational  Priority  3 — Whole  School 
Training 

Projects  that  focus  on  improving 
teaching,  learning,  and  the  school 
climate  by  providing  training  designed 
to  increase  the  instmctional  competence 
of  teachers  and  the  knowledge  and  skills 
of  other  educational  personnel,  and  to 
facilitate  cooperation  and  collaboration 
among  all  school  personnel  involved  in 
the  education  of  LEP  students, 
including  bilingual  teachers,  English-as- 
a-second-language  (ESL)  teachers, 
regular  classroom  teachers,  counselors, 
and  administrators.  The  school  or 
schools  selected  for  participation  in  a 


project  should  enroll  the  children  most 
in  need  of  assistance  within  the  LEA. 

Invitational  Priority  4 — LEA-IHE 
Collaboration  in  Interdisciplinary 
Training 

Projects  conducted  by  LEAs  that 
utilize  IHE  faculty  for  training  in 
interdisciplinary  instructional 
approaches  involving  bilingual 
education,  English,  mathematics, 
science,  history,  geography,  economics, 
psychology,  the  arts,  and  related 
disciplines. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  574.32. 

In  addition  to  the  maximum  of  100 
points  awarded  \mder  34  CFR  574.32, 
the  program  regulations  in  34  CFR 
574.33(b)  provide  that  the  Secretary 
distributes  10  additional  points  among 
the  factors  listed  in  34  CI^  574.33(a). 
For  this  competition,  the  Secretary 
distributes  the  10  additional  points  as 
follows: 

(1)  Evidence  of  prior  participants’ 
success  in  serving  LEP  children  in 
accordance  with  needs  identified  in  the 
prior  project  (34  CFR  574.33(a)(1)) — 1 
point. 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  provided  in  34 
CFR  574.32(d)  and  (f)  (34  CFR 
574.33(a)(2))-^  points. 

For  Applications  or  Information 
Contact:  Petraine  A.  Johnson,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-8722.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  b^ween  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3321. 

Dated:  July  20. 1993. 

Rene  Gonzalez, 

Acting  Director,  Office  of  Bilingual  Education 
andMinority  Languages  Affairs. 

[FR  Doc.  93-17958  Filed  7-27-93;  8:45  am] 
BILUNG  cooe  4000-01-P 
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Bilingual  Education:  Special 
Alternative  Instructional  Program; 
inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  or 
improve  special  alternative  instructional 
programs  for  limited  English  proficient 
(LEP)  children. 
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Eligible  Applicants:  Local  educational 
agencies  (L^s);  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19, 1993. 

Deadline  for  Intergovernmental 
Review;  January  18, 1994. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $8  million. 

Estimated  Range  of  Awards:  $75,000- 
$300,000. 

Estimated  Average  Size  of  Awards: 
$174,000. 

Estimated  Number  of  Awards:  46. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  tnat  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Preparation  for 
Postsecondary  Concentration  in 
Mathematics  or  Science 

Projects  that  focus  on  preparing 
participants  in  one  or  more  ^de  levels, 
from  grades  six  through  twelve,  to  meet 
secondary  school  requirements  for 
pursuing  a  major  in  mathematics  or 
science  at  an  institution  of  higher 
education  (IHE).  These  projects  should 
emphasize  both  content  instruction  and 
development  of  literacy,  study,  and  test¬ 
taking  skills  to  prepare  the  participants 
for  successful  study  at  IHEs. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2,  Goal  3,  and  Goal  4,  in 
developing  their  applications.  Goal  2 
aims  to  Increase  the  high  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  mathematics  and 
science,  and  for  schools  to  prepare 
students  for  further  learning.  Goal  4 
calls  for  American  students  to  be  first  in 
the  world  in  mathematics  and  science 
achievement. 


Invitational  Priority  2 — Magnet  Middle 
School  Projects 

Projects  that  serve  one  or  more  grade 
levels,  from  ^ades  six  through  nine,  in 
a  district-wide  magnet  school.  These 
projects  should  demonstrate  effective 
approaches  to  academic  achievement 
and  dropout  prevention.  The 
approacnes  should  focus  on  one  or  more 
of  the  following  curriculum  areas: 
English  language  arts,  mathematics, 
science,  history,  civics,  or  the  arts. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2,  Goal  3,  and  Goal  4,  in 
developing  their  applications.  Goal  2 
aims  to  increase  the  high  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  the  arts,  and  for 
schools  to  prepare  students  for 
responsible  citizenship.  Goal  4  calls  for 
American  students  to  be  first  in  the 
world  in  science  and  mathematics 
achievement. 

Invitational  Priority  3 — Newcomer 
Centers 

Projects  to  establish  and  operate 
“newcomer"  or  “intake”  centers  for 
limited  English  proficient  students  and 
their  parents.  These  centers  should 
assess  the  English  language  and 
academic  skills  and  needs  of  the 
students.  In  addition,  the  centers  should 

{)rovide  intensive  English-as-a-second- 
anguage  (ESL)  instruction,  orientation 
on  the  educational  process,  and  other 
short-term  services  to  prepare  students 
to  participate  in  appropriate  programs 
in  their  assigned  schools,  and  to  prepare 
their  parents  to  assist  in  their  education. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1,  Goal  2,  and  Goal  5,  in 
developing  their  applications.  Goal  1 
calls  for  all  children  in  America  to  start 
school  ready  to  learn.  Goal  2  aims  to 
increase  the  high  school  graduation  rate 
to  at  least  90  percent.  Goal  5  calls  for 
every  adult  American  to  be  literate  and 
to  possess  the  knowledge  and  skills 
necessary  to  exercise  the  rights  and 
responsibilities  of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Set^tary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501.31, 
the  program  regulations  in  34  CFR 
501.32(b)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  factors  listed  in  34  CTO  501.32(a). 


For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  imderserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 4  points. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))-^  points. 

(3)  The  geographical  distribution  of 
LEP  children.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3)) — 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 4  points. 

In  addition  to  the  15  points 
distributed  among  the  factors  listed  in 
34  CFR  501.32(a),  the  progreun 
regulations  in  34  CFR  501.33(b)  provide 
that  the  Secretary  may  distribute  5 
additional  points  among  the  factors 
listed  in  34  CFR  501.33(a).  For  this 
competition  the  Secretary  distributes 
the  5  additional  points  as  follows: 

(1)  The  administrative 
impracticability  of  establishing  a 
bilingual  education  program  due  to  the 
presence  of  a  small  number  of  students 
of  a  particular  native  language  (34  CFR 
501.33(a)(1))— 2  points. 

(2)  The  unavailability  of  personnel 
qualified  to  provideliilingual 
instructional  services  (34  CFR 
501.33(a)(2))— 2  points. 

(3)  The  presence  of  a  small  number  of 
LEP  students  in  the  LEA’s  schools  and 
the  LEA'S  inability  to  obtain  native 
language  teachers  because  of  isolation  or 
regional  location  (34  CFR 
501.33(a)(3))— 1  point. 

For  Applications  or  Information 
Contact:  Robert  M.  Trifiletti,  U.S. 
Department  of  Education,  400  Marylemd 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC.  20202-6641. 
Telephone:  (202)  205-9700.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3291. 

Dated:  July  21, 1993. 

Gilbert  N.  Garcia, 

Acting  Deputy  Director,  Office  ofBilingaal 
Education  and  Minority  Languages  Affairs. 
IFKDoc.  93-17961  Filed  7-27-93;  8:45  am) 
BtUJNO  CODE  400(M)1-a 
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[CFDA  No.:  84.003L] 

Bilingual  Education:  Special 
Popuiationa  Program;  Inviting 
Appllcatlona  for  New  Awarda  for  Hacal 
Year  (FY)1994 

Purpose  of  Program:  To  provide 
assistance  to  preschool,  sp^al 
education,  and  gifted  and  talented 
programs  for  limited  English  proficient 
(LEP)  children  that  are  preparatory  or 
supplementary  to  programs  such  as 
those  assisted  luider  £e  Bilingual 
Education  Act. 

Eligible  Applicants:  Local  educational 
agencies  (L^s);  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprofit 
private  organizations. 

Deadline  for  Transmittal  of 
Applications:  October  20, 1993. 

Deadline  for  Intergovernmental 
Review:  Deramber  20, 1993. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $3  million. 

Estimated  Range  of  Awards: 
$130,000-250,000. 

Estimated  Average  Size  of  Awards: 
$176,000. 

Estimated  Number  of  Awards:  17. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  500  and 
526. 

Priorities 

Competitive  Priority:  Under  34  CFR 
75.105(c)(2)  and  34  CFR  526.30(a)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary  may 
select  an  application  that  meets  this 
competitive  priority  over  applications  of 
comparable  merit  that  do  not  meet  the 
priority: 

Preschool  Projects  for  LEP  Children 

Projects  that  establish,  operate  and 
improve  preparatory  or  supplementary 
programs  for  LEP  children  who  have  not 
reaped  elementary  school  age. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1,  in  developing  their  applications. 
Goal  1  calls  for  all  children  in  America 
to  start  school  ready  to  learn. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Se(^tary  uses  the 
selection  criteria  in  34  CFR  526.32. 


In  addition  to  the  maximiun  of  100 
points  awarded  under  34  CFR  526.32, 
the  program  regulations  in  34  CFR 
526.31(b)  and  34  CFR  525.32(b)  provide 
that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  525.32(a).  For  this 
competition  the  Secretary  distributes 
the  15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
525.32(a)(1))— 5  points. 

(2)  liie  need  to  provide  assistance  in 
proportion  to  the  mstribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
525.32(a)(2)>— 6  points. 

(3)  llie  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  525.32(a)(3)]^l  point. 

(4)  The  relative  munbers  of  children 
from  low-income  families  sought  to  be 
benefited  by  the  program  (34  CFR 
525.32(a)(4))— 3  points. 

For  Applications  or  Information 
Contact:  Barbara  J.  Wells,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-8840.  Individuals 
who  use  a  telecommiuiicatiims  device 
for  the  deaf  (TDD)  may  call  Ae  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3291. 

Dated:  July  21, 1993. 

Gilbert  N.  Garda, 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
(FR  Doc.  93-17962  Filed  7-27-93;  8:45  am) 
BiLUNO  CODE  400»-01-a 


[CFDA  No.:  84.003A] 

Bilingual  Education:  Program  of 
Transitional  Bilingual  Education; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  or 
improve  programs  of  transitional 
bilingual  education  for  limited  English 
proficient  (LEP)  children. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19, 1993. 

Deadline  for  Intergovernmental 
Review:  January  18, 1994. 


Applications  Available:  September  1, 
1993. 

Available  Funds:  $16  million. 

Estimated  Range  of  Awards:  $75,000- 
$300,000. 

Estimated  Average  Size  of  Awards: 
$174,000. 

Estimated  Number  of  Awards:  92. 

Notr.  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80.  81, 82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  t^t  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Mathematics  or 
Science  Achievement 

Projects  serving  one  or  more 
elementary  or  secondary  grade  levels 
that  focus  on  improving  achievement  in 
one  or  both  of  the  following  curriculum 
areas:  mathematics  or  science.  These 
projects  should  emphasize  the 
application  of  principles  of  mathematics 
and  science,  such  as  principles 
involving  critical  thinking  and  problem¬ 
solving  skills,  to  other  curricular  areas. 

The  Secretary  encoiuages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  3  and  Goal  4.  in  developing  their 
applications.  Goal  3  calls  for  students  to 
demonstrate  competency  in  challenging 
subject  matter,  including  mathematics 
and  science.  Goal  4  calls  for  American 
students  to  be  first  in  the  world  in 
mathematics  and  science  achievement. 

Invitational  Priority  2— Preparation  for 
Postsecondary  Concentration  in 
Mathematics  or  Science 

Projects  that  focus  on  preparing 
participants  in  one  or  more  grade  levels, 
firom  grades  six  through  twelve,  to  meet 
secondary  school  requirements  for 
piu^uing  a  major  in  mathematics  or 
science  at  an  institution  of  higher 
education  (IHE).  These  projects  should 
emphasize  both  content  instruction  and 
development  of  literacy,  study,  and  test¬ 
taking  skills  to  prepare  the  participants 
for  successful  study  at  IHEs. 

The  Secretary  encoiuages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2,  Goal  3,  and  Goal  4,  in 
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deveksping  their  applications.  Goal  2 
aims  to  increase  the  high  school 
graduation  rate  to  at  least  90  percent 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  mathematics  and 
science,  and  for  sdiools  to  prepare 
students  for  further  learning.  Goal  4 
calls  for  American  students  to  be  first  in 
the  world  in  mathematics  and  science 
achievement. 

Invitational  Priority  3 — Secondary 
School  Projects  With  Summer 
Components  in  the  Arts  and  Humanities 

Projects  serving  one  or  more  grade 
levels,  from  grades  six  through  twelve, 
that  include  supplwBWitary  summer 
school  activities  in  the  arts  and 
humanities.  These  activities  should  be 
designed  to  provide  participants 
incasased  opportunities  to  improve  their 
English  profidency  through 
involvmnent  in  pt^c  speaking,  drama, 
or  other  areas  of  the  arts  and 
humanities. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2  and  Goal  S,  in  developing  their 
applioations.  God  2  aims  to  increase  the 
hi^  school  graduation  rate  to  at  least  90 
percent.  Goal  3  calls  for  students  to 
demonstrate  competency  ki  challenging 
subject  matter,  induding  English  end 
theeits. 


Invitational  Priority  4 — Parent 
Involvement 

Projects  that,  in  addition  to  their  basic 
goal  of  providing  an  instructional 
program  for  limited  English  profident 
children,  contain  tzeining  ooraponents 
designed  to  Improve  the  skills  of  parents 
in  assisting  in  ine  education  of  cli^dren 
partidpating  in  these  projects.  These 
parent-training  components  should 
include  intensive  Englisb-as-a-second- 
language  (ESL)  instruction  and  training 
in  effective  tutoring  strategies  and  use  of 
educational  technologies. 

l^e  Secretary  encourages  applicants 
imder  this  priority  to  consider  the 
National  Education  Coals,  particularly 
Goal  2  and  Goal  5,  in  developing  their 
applications.  Goal  2  aims  to  increase  the 
hi^  school  graduation  rate  to  at  least  90 
percent.  Goal  5  calls  for  every  adult 
American  to  be  literate  and  to  possess 
the  knowledge  and  skills  necessary  to 
coinpete  in  a  global  aeon  omy  and 
exercise  the  ri^ts  and  responsibilities 
of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Sei^ary  uses  the 
selecticm  criteria  in  34  GFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  C3Tt  501.31, 
the  program  regulations  in  34  CFK 
501.32(b)  provide  that  the  Secretary 
distributes  15  additkmal  points  among 
the  factors  listed  in  34  501.32(a). 

For  this  competition  die  Secretary 
distributes  the  15  additional  points  as  ' 
follows: 


(1)  The  need  to  assist  LEP  children 
who  have  been  historically  undersarved 
by  programs  for  liaiited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 4  points. 

(2)  The  relative  need  of  the  particular 
L£A(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))-^  points. 

(3)  The  geographical  distributiem  of 
LEP  childiCT.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.S2(a)(3))— 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4)) — 4  points. 

For  Applications  or  Information 
Contact:  Luis  A.  Catarineau,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5086,  Switzer 
Building,  Washington,  DC  20202-6641. 
Telephone:  (202)  205-9700.  Individuals 
who  use  a  telecommunicaticms  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1— 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  throu^ 
Friday. 

Program  Aathority:  20  U.S.C.  3291. 

Dated;  July  21. 1993. 

Gilbert  N.  Garcia, 

Acting  Depu  ty  Director.  C^pce  af  BUingud 
Education  and  Minority  Languages  Affairs. 
[FR  Doc.  93-17952  Filed  7-27-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatratlon 
14  CFR  Part  61 

[Docket  No.  26927;  Arndt  No.  61-93] 

RIN  2120-AE11 

Amendment  of  the  Annual  and  Biennial 
Flight  Review  Requlrementa 

AGENCY:  Federal  Aviation 
Administration  (FAA.) 

ACTION:  Final  Rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Aviation  Regulations  (FAR)  by 
deleting  the  requirement  that 
recreational  pilots  and  noninstrument¬ 
rated  private  pilots  with  fewer  than  400 
hours  of  flight  time  (hereafter,  the 
"affected  pilots”)  receive  1  hour  of 
ground  and  1  hour  of  flight  instruction 
annually.  The  final  rule  also  amends  the 
FAR  by  requiring  that  the  biennial  flight 
review  (BER)  for  all  pilots  consists  of  a 
minimum  of  1  hour  of  ground 
instruction  and  1  hour  of  flight 
instruction.  This  action  is  needed  to 
establish  a  minimum  standard  2-hour 
requirement  for  the  BFR  for  all  pilots. 
The  intended  efiect  is  to  eliminate 
inadequate  flight  reviews  while  not 
unduly  restricting  the  flight  instructor 
from  requiring  additional  instruction. 
Additionally  with  this  £nal  rule,  flight 
instructors  who  renew  tfiair  fli^t 
instruction’s  certificate  by  means  of  an 
approved  flight  instructor  re&Bsher 
course  (FIRC)  need  not  accompTish  the 
1  hour  of  ground  instruction  previously 
required  in  the  BF&.  In  a  minor 
conforming  change,  this  final  rule 
retains,  in  the  BFR,  alternate  means  of 
compliance  for  glider  pilots,  which  was 
contained  in  the  annual  flight  review 
requirement. 

EFFECTIVE  DATE:  August  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Clista,  Regulations  Branch 
(AFS-850),  General  Aviation  and 
Commercial  Division,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8150. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  requirement  for  an  annual  flight 
review  for  the  affected  pilots  originated, 
in  part,  from  a  petition  for  rulemaking 
submitted  by  the  National  Association 
of  Flight  Instructors  (NAFI)  (47  FR 
11026,  March  15, 1982).  The  Federal 
Aviation  Administration  (FAA) 
proposed  the  requirement  in  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  85- 
13  (50  FR  26286,  June  25, 1985). 


In  A  conunent  to  the  NPRM  dated 
October  24, 1985,  the  Aircraft  Owners 
and  Pilot  Association  (AOPA)  oi^ected 
to  the  NPRM  because  the  FAA  proposed 
to  attach  additional  training 
requirements  for  already  certificated 
pilots  to  NAFI’s  proposal  for  an 
additional  pilot  certificate.  AOPA 
disputed  the  justification  for  the  FAA’s 
proposal  for  the  annual  flight  review^ 
and  provided  data  to  indicate  that  Umo 
was  no  significant  difference  in  the 
accident  profile  of  the  affected  pilots  as 
compared  to  the  profile  for  all  pilots. 

The  FAA,  however,  evaluated  flie  data 
in  a  different  manner  which  supported 
the  annual  review  requirement 

The  annual  flight  review  requirement 
was  issued  in  a  final  rule  titled 
"Certification  of  Recreational  Pilots  «Ki 
Annual  Flight  Review  Roquirements  for 
Recreational  Pilots  and  Non-Instrument- 
Rated  Private  Pilots  with  Fewer  than 
400  Flight  Hours”  (54  FR  13028,  March 
29, 1989). 

By  letter  dated  May  22, 1989,  AOPA 
petitioned  the  FAA  to  revise  FAR 
§  61.56(d)  by  deleting  the  annual  flight 
review  requirement.  AOPA  urged 
reconudwation  the  annual  flight 
review  requirement  and  provided 
additional  accident  data  for  review. 

Also,  by  letter  dated  July  25, 1989,  the 
Experimental  Aircraft  Association 
(EAA)  petitioned  the  FAA  to  delete  the 
annual  flight  review  requirement  for  flie 
affected  pilots. 

As  a  resuk  of  the  data  presented  in 
the  AOPA  petition,  representatives  of 
AGFA  and  EAA  met  with  FAA 
representatives  on  July  13, 1990.  A 
record  of  that  meeting  is  in  Docket  No. 
24695.  In  that  meeting,  AOPA 
re{H<esentative6  stated  that  the  safety 
data  do  not  support  singling  out  one 
particular  segment  of  pilots  for  an 
annual  Si^  review.  EAA 
representatives  noted  the  continuing 
decline  in  general  aviation  and 
commented  that  the  general  aviation 
public  is  unduly  burdened  by  additional 
rules.  AOPA  and  EAA  agreed  that  the 
current  BFR  requirement  is  vague  and 
that  the  standards  for  completion  of  die 
review  vary  considerably  ^tween 
different  instructors.  In  lieu  of  the 
annual  flight  review,  AOPA  and  EAA 
expressed  support  for  a  minimum  hour 
requirement  for  the  BFR. 

As  a  result  of  petitions  fi-om  the 
AOPA  and  the  EAA  to  delete  the  annual 
flight  review,  and  numerous  other 
inquiries  questioning  the  suffidency  of 
the  data  used  to  justify  the  annual  fU^t 
review  requirement,  the  FAA  initiated  a 
review  of  the  documents  and  data  that 
were  used  to  justify  the  adoption  of  the 
annual  flight  review  requirement.  This 
review  is  described  below  in  a  section 


entitled,  "Analysis  of  the  Annual  Flight 
Review.”  On  March  27, 1990,  the  FAA 
completed  this  review  and  concluded 
that  the  data  used  in  the  development 
of  the  annual  flight  review  rule  may 
have  been  insufficient  to  justify 
imposing  this  requirement  on  the 
affected  pilots.  Therefore,  on  November 
30, 1990,  the  FAA  extended  the 
compliance  date  for  the  annual  flight 
review  rule  (§  61.56(d)]  to  August  31, 

1991  (Amendment  No.  61-89,  55  FR 
50312).  This  amendment  also  contained 
a  request  for  comments.  As  a  result  of 
unforeseen  delays  in  developing  a 
proposed  rule,  on  September  5, 1991, 
the  FAA  again  extended  the  compliance 
date  for  the  annual  flight  review  until 
August  31, 1993  (Amendment  No.  61- 
91,  56  FR  43970).  Finally,  on  July  22, 
1992,  the  FAA  issued  Notice  No.  92-8 
(57  FR  32680]  that  proposed  to  delete 
the  annual  flight  review. 

FAA  Analysis  of  the  Annual  Flight 
Review 

In  March  1990,  the  FAA  completed  a 
reevaluation  of  the  data  that  was  the 
basis  for  adopting  the  annual  flight 
review  requirement  for  the  affected 
pilots  [§  61.56(d)].  These  data  show  the 
private  pilot  accident  totals  from  1976 
to  1981;  it  was  organized  into  fatal  and 
nonfatal  accidents,  and  by  pilot  age  and 
total  flight  hours.  Accidents  totals  were 
provided  for  the  various  experience 
levels  in  100-hour  increments  (through 
999  hours). 

Because  the  total  number  of  accidents 
was  higher  in  each  of  the  first  four  100- 
hour  increments  than  in  any  of  the  other 
increments,  the  400-hour  pilot  time 
level  was  selected  as  the  time  level  for 
the  annual  flight  review  requirement. 
The  FAA  determined  on  reevaluation, 
however,  that  the  data  did  not  show 
whether  the  higher  accident  totals  for 
these  subgroups  reflected  higher 
accident  rates  per  pilot,  or  greater 
activity  levels  (i.e.,  exposure),  or  a 
combination  of  these  factors. 

Also,  the  accident  data  did  not 
distinguish  between  instrument-rated 
and  noninstrument-rated  pilots.  Thus,  it 
was  impossible  to  determine  the  extent 
to  which  relatively  inexperienced 
instrument-rated  pilots  may  have 
contributed  to  the  accident  totals. 

As  a  result  of  this  review,  the  FAA 
determined  that  the  documents  and  data 
sources  it  used  to  develop  the  annual 
fligM  review  requirement  were 
insufficient. 

FAA  Analysis  of  Biennial  Flight  Review 
i^qnrements 

Currently,  the  flight  review 
requirements  of  §  61.56  are  very  general. 
Section  61.56(a)  requires  a  review  of  the 
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current  general  operating  flight 
rule*  of  part  91  of  the  and  a  review 
of  those  manenvers  and  procedures 
which,  at  dte  dncratian  of  the  person 
giving  the  review,  an  necessary  for  the 
pilot  to  demonstrate  the  saih  exwcise  of 
the  privileges  (rf  the  pilot  certificate. 

This  requirement  cocdd  be  interpreted 
in  many  different  ways.  At  one  extreme, 
a  flight  review  could  comist  of  a  short 
discussion  during  pr^ight  and  a  10* 
minute  flight  with  one  t^eoff  and  one 
landing.  M  the  other  extreme,  a  flight 
review  could  consist  of  a  multihour  oral 
and  fli^t  review  of  all  of  the  maneuvers 
and  procedures  listed  in  the  practical 
test  standards  for  each  certificate  and 
rating  the  applicant  holds. 

To  assist  the  general  aviation  public 
in  maintaining  proficiency,  the  FAA 
created  the  "Pilot  Proficiency  Award 
Program"  (Wings)  to  provide  pilots  with 
the  opportunity  to  establish  and 
participate  in  a  personal  recurrent 
training  program.  This  voluntary 
program  has  been  very  successfbl  in 
reducing  the  number  of  accidents  for 
participating  pilots.  The  Report  of  the 
Safety  Review  Task  Force  of  the  Federal 
Aviation  Administration  Flight  Safety 
Program,  August  1985,  stated  that  the 
Wings  program  has  an  outstanding 
record.  Only  81  accidents,  with  a  total 
of  10  fatalities,  have  occurred  among  the 
group  of  45,000  airmen  who  have 
participated  in  the  program  since  1979. 
In  addition,  statistics  show  that 
participation  in  the  Wings  program  has 
increased  51  percent  from  8,738  Wings 
awarded  in  calendcB-  year  1986  to  13,837 
awarded  in  calendar  year  1991.  Data  for 
the  full  3^6^*  1992  are  not  available.  This 
trend  indicates  that  the  general  aviation 
public  recognizes  the  need  for  recurrent 
training.  Amendment  61-90  (56  FR 
11308,  March  15, 1991]  amended 
§  61.56  to  state  that  persons  who  have 
satisfactorily  completed  one  or  more 
phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  need  not 
accomplish  the  flight  review. 

In  spite  of  recognizing  the  need  for 
recurrent  training  by  the  majority  of 
general  aviation  pilots,  the  FAA  has 
determined  that  a  segment  of  the  pilot 
population  currently  may  not  receive  a 
satisfactory  flight  review.  Therefore,  a 
minimum  of  1  hour  of  ground 
instruction  and  1  hour  of  flight 
instruction  should  be  required 
biennially  to  oisure  that  each  person 
receiving  a  BFR  receives  a  satisfoctory 
review  commensurate  to  the  certificates 
and  ratings  held. 

Requiring  a  minimum  of  I  hour  of 
flight  instruction  and  1  hour  of  ground 
instruction  will  help  to  eliminate 
inadequate  flight  reviews  while  not 
restricting  the  flight  instructor  from 


requiring  additional  instruction  if,  in 
the  inetructora  opinion,  it  is  needed  to 
ensure  that  dte  jtilot  is  capable  of 
exercising  Ae  privileges  ^the 
certificates  and  ratings  held. 

The  FAA  assumes  thitf  1  hour  of  flight 
instruction  and  1  hour  of  ground 
instnictimi  is  the  average  duration  of  a 
flight  review  for  pilots  who  hove 
recently  and  conaiatwitly  hem 
exesdsing  the  privilega  of  their 
COTtificates  and  ratings.  Hiia  is 
consistent  with  the  recommendations  of 
Advisory  Qrcular  AC-61-98A, 
described  below.  The  FAA  realizes  that 
there  are  occasions  when  a  flight  review 
will  require  more  than  1  hour  of  ground 
instruction  and/or  1  hour  of  flight 
instruction.  For  example,  if  the  pilot 
being  reviewed  has  not  exercised  the 
privileges  of  the  certificate  for  an 
extended  period,  it  is  very  likely  that 
the  flight  instructor  would  require  the 
pilot  to  receive  more  than  1  hour  of 
ground  instruction  and/or  1  hour  of 
flight  instruction.  Thus,  this  minimum 
requirement  of  1  hour  of  ground 
instruction  and  1  hour  of  flight 
instruction  does  not  restrict  the  flight . 
instructor  from  requiring  additional 
instruction,  as  needed,  depending  on 
the  experience  and  skills  of  the  pilot. 

In  addition,  in  response  to  comments 
that  the  FAA  should  publish  guidelines 
concerning,  maneuvers  and  procedures, 
the  FAA  has  developed  AC^1-98A, 
Currency  and  Additional  Qualification 
Requirements  for  Certified  Pilots.  The 
purpose  of  AG  61-98A,  in  part,  is  to 
provide  information  for  certified  pilots 
and  flight  instructors  to  use  in 
complying  with  the  flight  review 
required  by  §  61.56.  Advisory  Qrcular 
61-98A  recommends  that  all  flight 
reviews  consist  of  a  minimum  of  1  hour 
of  flight  instruction  and  1  hour  of 
ground  instruction  for  all  pilots.  The 
FAA  has  determined,  however,  that 
setting  specific  maneuvers  and 
procedures  requirements  in  the  rules 
would  unduly  restrict  a  flight 
instructor’s  discretion  in  reviewing  an 
individual’s  ability  to  safely  exercise  the 
privileges  of  the  certificates  and  ratings 
held.  Due  to  different  pilot  abilities, 
experience  levels,  type  of  operation, 
certificates,  ratings,  and  aircraft,  the 
flight  review  needs  to  be  tailored  to  the 
individual  pilot.  Thus,  guidance  in  the 
form  of  an  AC  will  supplement  this  final 
rule  and  will  continue  to  provide  a 
useful  reference  source  in  putting 
together  a  BFR  appropriate  for  the 
person  receiving  Ae  review.  The  goals 
and  objectives  of  the  BFR  still  must  be 
met. 


Current  Safety  Enhancement  Activities 

The  FAA  has  adopted  a  new  ^pjoach 
to  identifying  and  developing  solutions 
for  general  aviation  safety  issues.  Aa 
FAA-industry  partimship  called  tho 
General  Aviation  Action  Plan  'Ifoalttfon 
(GAAPC)  has  been  formed  to  address 
safety  problems.  The  GAAPC  consists  of 
representatives  from  the  FAA,  Aircraft 
Ownos  and  Pilots  Azaacution,  Air 
Safety  Foundation,  National  Bxiriness 
Aircraft  Aaaociatian,  General  Aviation 
Manufacturais  Association, 

Experimental  Aircraft  Amodatkni, 
Helicopter  Associatimi  International, 
National  Air  Transport  Association, 
Sport  Aircraft  Manufacturers 
Association,  and  National  Aesoriation 
of  State  Aviation  Officiale. 

Through  the  GAAPC,  the  FAA  and  the 
general  aviation  comnnmity  are  seeing 
to  enhance  and  promote  general' 
aviation.  To  this  end,  the  GAAPC  is 
working  to  identify  prohtems,  identify 
and  develop  the  dika  needed  to  study 
these  problems,  and,  where  possible, 
suggest  non-regulatmy  solutions  to 
these  problems.  If  the  GAAPC 
determines  that  a  solution  to  a  problem 
would  require  regulatory  action,  H  will 
forward  such  a  recommendation  to  the 
FAA  Aviatkm  Rulemaking  Advisory 
Committee. 

The  work  of  the  GAAPC  has 
superseded  the  general  aviation  safety 
studies  discussed  in  Notice  No.  92-8. 
Within  the  GAAPC,  Working  Group  B 
studies  issues  involving  initial, 
recurrent,  and  transition  flight  training. 
Priorities  established  for  Working  Group 
B  include  tiie  BFR,  complex  aircrkl 
training,  and  revision  to  the  FAA’s 
Flight  Training  Handbook. 

!  Finally,  the  FAA  currently  is 
conducting  a  review  of  parts  61, 141, 
and  143.  In  connection  with  this  review, 
the  FAA  is  completing  a  thorough 
assessment  of  the  skills  that  ore  needed 
for  the  diffiarent  types  of  pilot 
certificates,  ratings,  and  operations. 

Other,  Conforming  Changea 

On  October  5, 1989,  the  FAA  issued 
an  amendment  to  the  rei:reational  pilot 
rule  (Amendment  No.  61—86,  54  FR 
41234J.  This  amendment,  in  part, 
modified  the  annual  flight  review 
requirements  for  certain  glider-rated 
private  pilots.  The  amendment  allowed 
glider-rated  private  pilots  to  substitute 
three  instructional  flights  in  a  glider, 
each  of  which  included  a  360-degree 
turn,  in  lieu  of  the  1  hour  of  flight 
instruction.  That  change  resulted,  part, 
from  comments  submitted  by  the 
Soaring  Society  of  America  on  the 
requirements  for  an  annual  review 
contained  in  the  recreational  pilot  rule. 
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The  FAA  has  determined  that  the 
change  to  the  BFR  should  provide 
glider-rated  pilots  the  same  option  for 
complying  with  the  1  hour  of  groimd 
instruction  and  1  hour  of  flight 
instruction  as  provided  in  Amendment 
No.  61-86  for  glider-rated  private  pilots 
receiving  the  annual  flight  review. 

Discussion  of  Public  Comments 

The  FAA  received  49  comments  in 
response  to  Notice  No.  92-8  mostly 
&t>m  private  pilots  and  certified  flight 
instructors  (CFI’s).  The  following 
organizations  also  submitted  comments; 
the  National  Association  of  Flight 
Instructors  (NAFI),  the  Air  Line  Pilots 
Association  (ALP A),  the  Experimental 
Aircraft  Assi^ation  (EAA),  the  National 
Transportation  Safety  Board  (NTSB), 
and  the  Aircraft  Owners  and  Pilots 
Association  (AOPA). 

Several  commenters,  including  EAA 
and  AOPA,  support  the  proposal  to 
delete  the  annual  flight  review 
requirement;  however,  other 
commenters,  including  NAFI,  ALPA, 
and  the  NTSB,  are  opposed  to  deleting 
the  annual  fli^t  review  requirement.  In 
addition  to  the  aimual  flight  review 
requirement,  other  comments  received 
in  response  to  this  NPRM  reference  the 
BFR  requirement,  the  cost  impact  of  the 
proposal,  and  recommended 
alternatives  to  the  proposal. 

Annual  Flight  Review  Requirements 

Sixteen  commenters,  including  the 
EAA  and  AOPA,  agree  with  the 
proposal  to  delete  the  annual  flight 
review  requirement  indicating  that  this 
requirement  should  never  have  been 
imposed  and  that  it  would  be  beneficial 
for  general  aviation  to  delete  it.  Five 
other  commenters,  however,  including 
the  NTSB,  NAFI,  and  ALPA,  are 
opposed  to  deleting  the  annual  flight 
review  requirement  indicating  that  there 
is  a  definite  need  for  an  annual  flight 
review  which  is  valuable  in  training  all 
pilots  operating  in  the  aviation  system 
to  high  standees  of  proficiency  and 
performance.  As  a  result  of  the 
reevaluation  of  the  information  used  to 
justify  the  annual  flight  review 
requirements,  the  FAA  concluded  that 
the  data  used  was  insufficient  to  justify 
imposing  this  requirement  on  the 
affected  pilots.  Consequently,  \mtil 
analysis  supports  an  annual  flight 
review  for  a  certain  segment  of  the  pilot 
population,  the  FAA  has  determined 
that  the  annual  flight  review 
requirement  for  the  affected  pilots 
should  be  removed. 

Two  commenters  believe  that  the 
decision  to  delete  the  annual  flight 
review  requirement  is  based  on 
preliminary  work  and  incomplete 


studies.  In  March  1990,  the  FAA 
completed  a  review  of  the  data  used  as 
the  basis  for  adopting  the  annual  flight 
review  requirement.  The  FAA 
concluded  that  the  data  used  to  develop 
the  annual  flight  review  rule  did  not 
justify  imposing  it. 

Biennial  Flight  Review  Requirement 

Sixteen  commenters,  including  the 
NTSB,  agree  with  the  proposed 
requirement  for  1  hour  of  ground  and  1 
hour  of  flight  instruction  indicating  that 
it  would  enhance  safety,  apply  a  more 
specific  framework  to  the  BFR,  and 
provide  a  greater  measure  of 
standardization. 

Other  commenters  oppose  the 
proposed  requirement  for  1  hour  of 
ground  and  1  hour  of  flight  instruction. 
Two  commenters  believe  that  any 
competent  instructor  should  be  able  to 
determine  if  pilots  being  reviewed  are 
competent  to  exercise  the  privileges  of 
their  certificate  in  less  than  1  hour  of 
flight  and  1  hour  of  ground  instruction. 
Ei^t  commenters,  including  the  EAA, 
believe  that  the  time  spent  on  a  flight 
review  should  be  at  the  discretion  of  the 
person  giving  the  review.  Five 
commenters,  including  NAFI,  indicate 
that  there  is  no  justification  for 
requiring  the  1  hour  of  flight  and  1  hour 
of  groimd  instruction  until  the  studies 
that  the  FAA  is  conducting  are 
complete.  Although  the  FAA  believes 
that  most  pilots  are  receiving  a 
satisfactory  flight  review,  the  FAA  has 
determined  that  a  segment  of  the  pilot 
population  may  not  receive  a 
satisfactory  fli^t  review.  The  FAA 
believes  that  requiring  a  minimum  of  1 
hour  of  flight  instruction  and  1  hour  of 
ground  instruction  should  help 
eliminate  inadequate  flight  reviews 
while  not  unduly  restricting  the  flight 
instructor  from  requiring  additional 
instruction  if,  in  the  judgement  of  the 
flight  instructor,  it  is  needed  to  ensure 
that  the  pilot  is  capable  of  exercising  the 
privileges  of  the  certificates  and  ratings 
held.  Additionally,  the  FAA  has 
published  guidelines  concerning 
maneuvers  and  procedures  in  Advisory 
Circular  AC-61-98A  entitled  "Currency 
and  Additional  Qualification 
Requirements  for  Certified  Pilots."  If  an 
instructor  follows  the  recommendations 
contained  in  AC-61-98A,  a  BFR  would 
take  at  least  1  hour  of  flight  instruction 
and  1  hour  of  ground  instruction. 

Cost  Impact 

Thirteen  commenters  believe  that 
Notice  92-8  does  not  address  the  cost 
impact  of  the  proposal  which,  they 
believe,  will  place  additional  financial 
burdens  on  aircraft  owners  and  pilots 
who  already  are  faced  with  the  high  cost 


of  insurance,  maintenance,  annual 
inspections,  and  medicals.  By  contrast, 
however,  AOPA  commented  that 
eliminating  the  annual  flight  review 
requirement  would  be  cost-effective  in 
that  the  general  aviation  community 
would  avoid  an  estimated  cost  of  $75  to 
$250  per  pilot/per  year.  The  FAA  has 
prepared  a  detailed  economic 
evaluation  of  this  rule  and  placed  it  in 
the  docket.  As  a  result  of  this 
evaluation,  the  FAA  has  concluded  that 
this  final  rule  is  cost  beneficial.  For  a 
summary  of  this  evaluation,  refer  to  the 
“Regulatory  Evaluation  Summary"  in 
this  preamble. 

Recommendations 

NAFI  indicates  that,  while  it  has  no 
objection  to  the  minimum  requirement 
for  1  hour  of  ground  and  1  hour  of  flight 
instruction  for  holders  of  private  pilot 
certificates,  it  does  oppose  the 
requirement  for  commercial  and  ATP 
certificate  holders  who  fly  for  a  part  135 
operator  are  required  to  have  recurrent 
testing  every  12  calendar  months 
(§  135.293).  A  pilot  in  command  of  an 
aircraft  under  instrument  flight  rules 
must  accomplish  an  instrument 
proficiency  check  every  6  calendar 
months  (§  135.297).  Commercial  and 
ATP  certificate  holders  who  fly  for  a 
part  125  operator  must  comply  with 
recurrent  testing  similar  to  part  135 
pilots  (§§  125.287  and  125.291). 
Commercial  and  ATP  certificate  holders 
who  fly  for  a  part  121  operator  are 
required  to  take  6-and-l  2-month 
proficiency  checks  listed  in  §  121.441. 
This  recurrent  testing  fulfills  the  BFR 
requirement.  Some  commercial  and 
ATP  certificate  holders,  however,  are 
not  required,  by  other  regulations,  to 
have  any  recurrent  training  (i.e.,  flight 
instructors  operating  under  part  61, 
sightseeing  operations,  parachute 
operators,  and  others).  To  maintain  a 
level  of  safety  commensurate  with  the 
operation  and  certificate  held,  the  FAA 
has  determined  that  requiring  the  1  hour 
of  flight  instruction  and  1  hour  of 
ground  instruction  for  commercial  and 
ATP  certificate  holders  is  necessary. 

One  commenter  suggests  that  an 
annual  flight  review  be  required  for 
pilots  who  fly  less  than  20  hours  per 
year.  Another  commenter  suggests  that 
an  annual  flight  review  be  required  if  a 
pilot  does  not  log  more  than  24  flights 
and  12  hours  wi&in  the  previous  12 
months.  Neither  commenter  provides 
any  statistics  to  support  this  suggestion. 
As  discussed  previously  under  "Current 
Safety  Enhancement  Activities," 
Working  Group  B,  within  the  GAAPC 
has  been  tasked  to  study  issues 
involving  initial,  recurrent,  and 
transition  flight  training. 
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Two  commenters  believe  that  the 
proposal  should  be  modified  to  exempt 
CFTs  from  any  flight  review 
requirement  or,  at  the  very  least,  exempt 
the  CFI  from  the  ground  mstruction 
requirement.  The  FAA  has  determined 
that  there  is  a  difference  between  the 
ability  to  instruct  and  the  ability  to  pilot 
an  aircraft.  The  FAA  has  determined 
that,  in  certain  situations,  exempting  the 
flight  instructor  from  the  1  hour  of 
grormd  instruction  has  merit  Ohe  of  the 
avenues  fli^t  instructors  have  for 
renewing  their  flight  instructor 
certificate  is  to  successfully  complete, 
within  90  days  before  the  application 
for  renewal  of  their  certificate,  an 
approved  FIRC  consisting  of  not  less 
than  24  hours  of  ground  or  fli^t 
instruction  or  both  [§  61.197(c)].  Since 
an  approved  FU^  contains  a  review  of 
the  genwal  operating  and  flight  roles  of 
part  91.  the  FAA  has  determined  that 
flight  instnictors  who  have  completed 
an  approved  FIRC  will  not  be  required 
ta  receive  a  nrinimum  of  1  hour  of 
ground  instruction.  The  final  rule 
reflects  this  change. 

One  commenter  believes  that  the  1 
hour  of  ground  and  1  hour  of  flight 
instructiim  will  become  a  de  facto 
standard.  The  goal  of  the  flight  review 
requirement  is  to  assure  that  die  pilot 
being  reviewed  has  the  knowledge  and 
skill  necessary  to  exercise  the  privileges 
of  the  pilot  certificate  held.  The  FAA 
holds  the  flight  instructor  responsible 
for  assuring  that  this  performance 
standard  ia  met  Since  the  ultimate  goal 
is  a  performance  standard,  the  FAA  sees 
no  reason  that  the  minimum  hour 
requirements  for  the  fli^ii  review  will 
become  de  focto. 

One  coinmmter  suggests  th^  the  FAA 
require  that  the  standards  established  in 
the  Practical  Test  Standards  be 
completion  standards  for  the  BFR,  while 
another  commenter  suggests  that  the 
FAA  consider  the  addition  of  a 
standardized  curriculum  for  the  BFR. 
The  NTSB  suggests  adding  specific 
required  content  for  the  BFR.  The  FAA 
has  determined  that  setting  specific 
maneuvers  and  procedures 
requirements  in  the  rules  would  unduly 
restrict  a  flight  instructor’s  discretion  in 
reviewing  an  individual’s  ability  to 
safely  exercise  the  privileges  of  the 
certificates  and  ratings  held.  Due  to 
different  pilot  abilities,  experience 
levels,  type  of  operation,  certificates, 
ratings,  and  aircraft,  the  flight  review 
needs  to  be  tailored  to  the  individual 
pilot.  The  FAA  has,  however,  developed 
Advisory  Circular  AC-61-98A, 

Currency  and  Additional  Qualification 
Requirements  for  Certified  Pilots.  The 
purpose  of  AC  61-98A,  in  part,  is  to 
provide  information  for  certified  pilots 


and  light  instructors  to  use  in 
complying  with  the  flight  review 
required  by  §  61.56. 

Three  commenters,  including  the 
EAA,  sugi^st  implementing  eidier  a 
voluntary  or  mandatory  Wings  program. 
Section  61.56(e}  provides  the  option  to 
satisfactorily  complete  one  or  more 
phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  (Le.,  Wings 
program)  in  lieu  of  the  BFR 
requirement.  To  satisfactorily  complete 
one  phase  of  the  Wings  program,  a  pilot 
must  attend  at  least  one  meeting  and 
receive  at  least  3  hours  of  Sight 
instruction  within  a  t2-month  period. 
Since  the  cost  of  completing  one  phase 
of  the  Wings  program  would  be  much 
greater  than  receiving  I  hour  each  of 
flight  and  ground  instruction,  the  FAA 
has  determined  that  requiring 
attendance  in  this  type  of  program 
would  place  an  undue  economic  burden 
on  the  general  aviation  public,  but 
should  remain  an  option. 

Additional  Comnients 

The  FAA  received  additional 
comments  in  response  to  the  NPRM. 
Some  commenters  suggest  that  the  FAA 
remove  the  BFR  requirement  from  the 
regulations  while  other  commenters 
suggest  that  the  FAA  require  separate  or 
supplemmdary  flight  reviews  frir  each 
category  of  aircraft  on  which  the  pilot 
wishes  to  opoate.  These  commraits  are 
beyond  the  scope  of  this  project. 

Two  connnents  were  received  on 
Amendment  No.  61-69  and  two 
comments  were  received  on 
Amendment  No.  61-91.  All  four 
commenters  agree  with  the  deletion  of 
the  annual  fh^t  review  requirement  for 
the  afiected  pilots. 

Regulatory  Evaluation  Summary 
Introduction 

Execiitive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
Agmides  to  promulgate  new  regulations 
or  modifying  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs. 
Accordingly,  the  FAA  has  prepared  a 
detailed  economic  evaluation  of  this 
rule  and  placed  it  in  the  docket  The 
evaluation  identifies  and  analyzes  both 
the  quantifiabie  and  nonquantifiable 
economic  effects  of  this  final  rule.  Based 
on  the  results  of  its  investigation,  the 
FAA  has  concluded  that  this  final  rule 
is  cost-beneficial. 

This  section  contains  a  summary  of 
the  benefits  and  costs  analyzed  in  the 
regulatory  evaluation.  In  addition,  it 
includes  a  regulatory  determination 
required  by  the  1980  Regulatory 
Flexibility  Act  and  an  international 


trade  impact  assessment.  If  more 
detailed  economic  informatkm  is 
desired  than  is  presented  in  this 
summary,  the  reader  is  reforred  to  the 
full  regulatory  evaluation  contained  in 
the  docket 

Benefit/Coet  Comparisoa 

On  January  1, 1994,  this  final  rule  will 
cover  approximately  450,000  active 
pilots.  The  FAA  assumes  that  most 
pilots  already  receive  1  hour  of  flight 
instruction  and  1  hour  of  ground 
instruction  in  their  BFR*s.  Based  on 
discussions  with  FAA  field 
representatives  and  comments  from  the 
docket,  however,  some  pilots  «e 
receiving  1  hour  of  fli^t  instruction  but 
only  V.»  hour  of  ground  instruction 
during  their  BFR’s.  For  the  purpose  of 
this  analysis,  this  rule  will  require  those 
pilots  to  incur  costs  of  an  additional  Vt 
hour  of  groimd  instruction.  Because  die 
rule  requires  a  biennial  flight  review, 
only  half  of  the  affocted  pilots  would 
incur  costs  each  year. 

In  1994,  the  rule  will  cost  affected 
pilots  $2.1  million.  For  the  years  1994- 
2003,  the  total  costs  will  be  $16.2 
million  discounted  at  7  percent  ($T4.S 
million  discounted  at  10  percent). 

The  rule  will  provide  two  categories 
of  benefits.  First,  there  will  be  a  cost- 
savings  from  die  elimination  of  the 
annu^  flight  review  requirmnent  for  the 
affected  pilots.  In  addition,  flight 
instructors  who  renew  their  flight 
instructor’s  coctificate  by  means  of  an 
approved  FIRC  need  not  accomplish  the 
1  hour  of  ground  instruction  currently 
required  in  the  BFR.  Second,  a  more 
comprehensive  BFR  is  expected  to 
maintain  and  even  enhance  safety. 

In  1994,  the  cost-savings  to  the 
affected  pilots  will  be  $17.8  million.  For 
the  years  1994-2003,.  the  total  cost- 
savings  will  be  $135.3  million 
discounted  at  7  p^cent  ($121.6  million 
discounted  at  10  percent);.  Because  the 
discounted  costs  of  the  nile  at  7  percent 
will  be  $16.2  million  over  the  years 
1994-2003,  the  rule  is  cost  beueficial. 
The  FAA  also  estimates  that,  if  only  1 
percent  of  the  accidents  that  potentially 
could  have  bera  prevented  by  a  more 
comprehensive  BFR  were  avoided, 
safety  benefits  in  1991  would  have  been 
between  $5.9  million  and  $7.7  million. 

The  cost-savings  for  this  final  rule  is 
greater  than  the  cost  estimate  shown  in 
the  final  rule  for  an  annual  flight  review 
[54  FR 13028  March  29, 1989]  because 
the  cost-savings  estimated  for  this  final 
rule  include  an  estimate  of  the  value  of 
time  for  the  affected  pilots. 

International  Trade  Impact  Analysis 

This  final  rule  has  a  negligible  impact 
on  trade  opportunities  for  U.S.  firms 
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doing  business  overseas  or  on  foreign 
firms  doing  business  in  the  U.S.  The 
final  rule  primarily  affects  recreational 
pilots  and  noninstrument-rated  private 
pilots  with  fewer  than  400  hours  of 
flight  time,  not  businesses  involved  in 
the  sale  of  aviation  products  or  services. 

Regulatory  Flexibility  Determination 

This  final  rule  does  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  small  entities.  Pilots,  rather 
than  business  entities,  will  be  affected 
by  this  final  rule.  Where  an  afiected 
pilot  is  also  the  sole  proprietor  of  a 
small  business,  and  exercises  the 
privileges  of  his  or  her  certificate  in 
operations  that  are  incidental  to  that 
business,  this  final  rule  has  only  a 
negligible  cost  impact.  This  final  rule  is, 
however,  likely  to  reduce  revenues  for 
flight  instructors  who  potentially  could 
receive  income  from  administering  an 
annual  flight  review.  In  1994, 
approximately  131,000  pilots  will  be 
afiected  by  repeal  of  the  aimual  flight 
review  requirements.  These  pilots  will 
each  receive  a  cost-savings  of  $44 
annually  (2  hours  at  $22  per  hour).  The 
total  instructor-related  cost-savings  to 
affected  pilots  will  be  $5.76  million.  On 
December  31, 1991,  there  were  69,209 
flight  instructor  certificates.  Assuming 
that  all  of  the  certificates  were  active, 
the  income  to  flight  instructors  will  be 
reduced  by  approximately  $83  each 
annually.  This  is  not  a  significant 
impact. 

Federalism  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 


Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  under 
(Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034  February  26. 1979).  A 
regulatory  evaluation  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
do^et.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
“FOR  FURTHER  tNFORMATION  CONTACT.” 

List  of  Subjects  in  14  CFR  61 

Aeronautical  knowledge.  Aviation 
safety.  Cross-country  fli^t  privileges, 
Eligibility  requirements.  Limitations, 
Operational  experience.  Student  pilots. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  61  of  the  Federal  Aviation 
Regulations  (14  CFR  part  61)  as  follows: 

PART  61— CERTIRCATION:  PILOTS 
AND  FUGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  Appendix  1354(a), 
1355, 1421, 1422,  and  1427;  49  U.S.C.  106(g). 

2.  Section  61.56  is  revised  to  read  as 
follows: 

161.56  Flight  revlMV 

(a)  A  flight  review  consists  of  a 
minimum  of  1  hour  of  flight  instruction 
and  1  hour  of  groumd  instruction.  The 
review  must  include — 

(1)  A  review  of  the  current  general 
operating  and  flight  rules  of  part  91  of 
this  chapter;  and 

(2)  A  review  of  those  maneuvers  and 
procedures  which,  at  the  discretion  of 
the  person  giving  the  review,  are 
necessary  for  the  pilot  to  demonstrate 
the  safe  exercise  of  the  privileges  of  the 
pilot  certificate. 


(b)  Glider  pilots  may  substitute  a 
minimum  of  three  instructional  flights 
in  a  glider,  each  of  which  includes  a 
360-degree  turn,  in  lieu  of  the  1  hoiu  of 
flight  instruction  required  in  paragraph 
(a)  of  this  section. 

(c)  Except  as  provided  in  paragraphs 

(d)  and  (e)  of  this  section,  no  person 
may  act  as  pilot  in  command  of  an 
aircraft  imless,  since  the  begiiming  of 
the  24th  calendar  month  before  the 
month  in  which  that  pilot  acts  as  pilot 
in  commemd,  that  person  has — 

(1)  Accomplished  a  flight  review 
given  in  an  aircraft  for  which  that  pilot 
is  rated  by  an  appropriately  rated 
instructor  certificate  under  this  part  or 
other  person  designated  by  the 
Administrator:  and 

(2)  A  logbook  endorsed  by  the  person 
who  gave  the  review  certi^dng  that  the 
person  has  satisfactorily  completed  the 
review. 

(d)  A  person  who  has,  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  a  pilot 
proficiency  check  conducted  by  the 
FAA,  an  approved  pilot  check  airman, 
or  a  U.S.  Anned  Force,  for  a  pilot 
certificate,  rating,  or  operating  privilege, 
need  not  accomplish  the  flight  review 
required  by  this  section. 

(e)  A  person  who  has,  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  one  or 
more  phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  need  not 
accomplish  the  fli^t  review  required  by 
this  section. 

(f)  A  person  who  holds  a  current  flight 
instructor  certificate  who  has,  within 
the  period  specified  in  paragraph  (c)  of 
this  section,  satisfactorily  completed  a 
renewal  of  a  flight  instructor  certificate 
under  the  provisions  on  §  61.197(c), 
need  not  accomplish  the  1  hour  of 
groimd  instruction  specified  in 
subparagraph  (a)(1)  of  this  section. 

(g)  The  requirements  of  this  section 
may  be  accomplished  in  combination 
with  the  requirements  of  §  61.57  and 
other  applicable  recency  requirements 
at  the  discretion  of  the  instructor. 

Issued  in  Washington,  DC*  on  July  19, 

1993. 

Joseph  M.  Del  Balzo, 

Acting  Administrator. 

[FR  Doc.  93-17975  Filed  7-27-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[FRL-4684-a/EPA530-Z-98-010] 

Solid  Waste  Disposal  Facility  Criteria; 
Delay  of  the  Effective  Date 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Proposed  rule. 

SUMMARY:  On  October  9, 1991,  EPA 
promulgated  revised  Federal  criteria  for 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  under  Subtitle  D  of  the 
Resoiut»  Conservation  and  Recovery 
Act  (RCRA).  EPA  is  proposing  to  amend 
these  criteria  by  delaying  the  effective 
date  for  six  months  for  certain  small 
landhlls  and  by  delaying  the  effective 
date  for  one  year  of  the  financial 
assurance  requirements  for  all  landfills. 
The  Agency  has  received  a  considerable 
number  of  requests  from  States, 
localities,  and  other  groups  to  extend 
the  effective  date.  This  proposal  is  not 
intended  to  change  the  MSWLF  criteria, 
but  would  provide  certain  owners/ 
operators  with  additional  time  to  come 
into  compliance  with  the  MSWLF 
criteria  requirements. 

This  proposal  annoimces  future 
changes  to  the  small  landfill  exemption 
related  to  ground-water  monitoring  and 
modifies  the  timing  of  compliance  with 
the  closure  requirements  for  owners/ 
operators  that  cease  receipt  of  waste 
prior  to  the  effective  date. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
27, 1993. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  Docket  Clerk,  OSW  (OS- 
305),  Docket  No.  F-93-XMLP-FFFFF. 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street,  SW.. 
Washington,  DC  20460.  Comments 
should  include  the  docket  number  F- 
93-XMLP-FFFFF.  The  public  docket  is 
located  in  M2616  at  EPA  Headquarters 
and  is  available  for  viewing  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
(202)  260-9327.  Copies  cost  $0. 15/page. 
Charges  under  $25.00  are  waived. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfond  Hotline,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460,  (800)  424-9346,  TDD  (800) 
553-7672  (hearing  impaired);  in  the 
Washington,  DC  metropolitan  area  the 


number  is  (703)  920-9810,  TDD  (703) 
486-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  proposed  rule, 
contact  Allen  Geswein  or  Andrew 
Teplit2:ky,  Office  of  Solid  Waste  (OS- 
301),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  260-1099. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Overview  of  Subtitle  D  Current  Effective 
Dates 

B.  Implementation  of  the  MSWLF  Criteria 

C.  Summary  of  Features  in  the  Criteria  that 
Serve  to  Facilitate  Compliance 

HI.  Delay  of  the  Effective  Date 

A.  Reasons  Cited  for  a  Delay  of  the 
Effective  Date 

B.  Proposal  to  Extend 
the  Effective  Date 

IV.  Delay  of  the  Financial  Assurance 

Requirements 

A.  Reasons  for  a  Delay  of  the  Financial 
Assurance  Requirements 

B.  Proposal  to  Delay  the  Financial 
Assurance  Requirements 

V.  Modifications  to  the  Exemption  for  Very 

Small  Landfills  in  §  258.1(f) 

A.  Background 

B.  Changes  to  the  Small  Landfill 
Exemption  Regarding  Ground-Water 
Monitoring 

C  Proposal  to  Delay  the  Effective  Date  for 
Landfills  that  Qualify  for  the  Small 
Landfill  Exemp^n 

VI.  Modification  of  Closure  Provisions  for 

Facilities  Ceasing  Receipt  of  Waste  by 
Their  Respective  Effective  Date 
Vn.  Summary  of  This  Pro(>osed  Rule 

VIII.  Request  for  Conunents 

IX.  Economic  and  Regulatory  Impacts 

A.  Regulatory  lnq}ect  Analysis 

B.  Regulatory  Flexibility  Act 
C  Paperwo^  Reduction  Act 

I.  Anthority 

EPA  is  proposing  today’s  regulations 
under  the  authority  of  sections  2002  and 
4010(c)  of  the  Resource  Consorvation 
and  Recovery  Act  of  1976,  as  amended. 
RCRA  section  2002  provides  the  EPA 
Administrator  with  the  authority  to 
promulgate  regulations  as  are  necessary 
to  carry  out  her  functions  under  the  Act. 
42  U.S.C.  6912.  Under  section  4010(c)  of 
RCRA,  the  EPA  Administrator  is 
required  to  promulgate  revised  criteria 
for  facilities  that  may  receive  household 
hazardous  waste  (HHW)  or  small 
quantity  generator  (SQG)  waste.  The 
criteria  shall  be  those  necessary  to 
protect  human  health  and  the 
environment.  At  the  same  time,  in 
promulgating  these  revised  criteria,  the 
Administrator  may  take  into  account  the 
practicable  capabilities  of  facilities  that 
may  receive  HHW  or  SQG  waste.  42 
U.S.C.  6949a(c).  EPA  has  interpreted 


"practicahle  capability”  to  include  both 
the  costs  which  facilities  will  incur  in 
complying  with  the  revised  criteria  and 
the  technical  capability  of  facilities  that 
must  comply  with  the  regulations.  56 
FR  50978,  50983-84  (October  9,  1991); 

53  FR  33314,  3325  (August  30, 1988). 
EPA  has  taken  practicable  capability  of 
MSWLF  owners/operators  into  account 
in  proposing  to  modify  the  effective  date 
of  the  revised  criteria  as  set  forth  in  this 
Federal  Register  notice. 

II.  Background 

A.  Overview  of  Subtitle  D  Current 
Effective  Dates 

On  October  9, 1991,  EPA  promulgated 
a  rule  under  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  and 
section  405  of  the  Clean  Water  Act 
pertaining  to  the  disposal  of  solid  wa.ste 
and  sewage  sludge  in  municipal  solid 
waste  landfills  (56  FR  50978  (October  9, 
1991)).  These  regulations  apply  to 
owners  and  operators  of  all  municipal 
solid  waste  landfill  units  that  receive 
waste  on  or  after  October  9, 1993. 
Landfill  owners/ operators  that  stopped 
accepting  waste  before  October  9, 1991 
are  not  required  to  comply  with  the 
regulations.  Landfill  owners  and 
operators  that  stop  accepting  waste 
between  October  9, 1991  and  October  9, 
1993  are  exempt  from  all  of  the 
regulatory  requirements  except  for  the 
final  cover  requirement  (found  in  40 
CFR  258.60(a)),  which  must  be  applied 
within  six  months  of  last  receipt  of 
waste.  While  owners  and  operators  that 
continue  to  receive  waste  beyond  the 
effective  date  must  comply  with  the 
remainder  of  the  landfill  regulations 
(including  location  restrictions, 
operation,  design,  ground-water 
monitoring  and  corrective  action, 
closure  and  post-closure,  and  financial 
assurance),  the  regulations  provide  for  a 
phase-in  of  two  of  the  more  costly 
requirements:  The  financial  assurance 
requirements  (April  9, 1994)  and 
ground-water  monitoring  and  corrective 
action  requirements  (October  9, 1994 
through  October  9, 1996). 

B.  Implementation  of  the  MSWLF 
Criteria 

Section  4005(c)(1)(B)  of  RCRA,  as 
amended,  requires  states  to  develop  and 
implement  permit  programs  or  other 
systems  of  prior  approval  and 
conditions  to  ensure  that  the  MSWLFs 
are  complying  with  the  MSWLF 
Criteria.  ^A’s  role  is  to  review  and  ^ 
approve  these  programs.  EPA  believes 
that  for  permit  programs  to  be 
considered  adequate,  a  state  must  have 
the  capability  of  issuing  permits  or  some 
other  form  of  prior  approval  for  all 
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MSWLFs  in  the  state,  and  must 
establish  requirements  adequate  to 
ensure  owners  and  operators  will 
comply  with  the  federal  landfill  criteria. 
A  state  also  must  be  able  to  ensure 
compliance  through  monitoring  and 
enforcement  actions  and  must  provide 
fo^ublic  participation. 

Ine  Agency  intends  to  extend  to 
Indian  Tribes  the  same  opportunity  to 
apply  for  permit  program  approval  as  is 
available  to  states.  Providing  Tribes 
with  the  opportunity  to  apply  for 
approval  to  adopt  and  implement 
MSWLF  permit  programs,  while  not  a 
statutory  requirement  in  RCRA  section 
4005(c)(1)(B),  is  consistent  with  EPA’s 
Indian  Policy.  The  Agency  plans  to 
propose  the  concept  of  Tribal  permit 
program  approval  when  a  tentative 
notice  of  permit  program  adequacy  is 
published  for  the  first  Indian  Tribe 
seeking  program  approval. 

If  EPA  approves  a  state/Tribal 
program,  a  state/Tribe  has  the 
opportunity  for  more  flexibility  and 
discretion  in  implementing  the  criteria 
according  to  local  conditions  and  needs. 
Owners  and  operators  located  in  a  state/ 
Tribe  with  an  approved  program  may 
benefit  from  this  potential  flexibility, 
which  extends  to  many  parts  of  the 
MSWLF  regulations.  For  example, 
owners  and  operators  in  imapproved 
States/Tribes  must  design  their  landfill 
with  a  composite  liner  in  compliance 
with  40  CFR  258.40(b),  whereas 
approved  states/Tribes  may  allow  an 
owner/operator  to  use  an  alternative 
design  based  on  the  performance 
standard  described  in  40  CFR  258.40(a). 
Because  of  the  tremendous  flexibility 
provided  in  an  approved  permit 
program,  and  because  it  is  mandated  by 
section  4005(c)(1)(B)  of  RCRA,  EPA 
fully  expects  that  most  states  will  apply 
for  and  receive  full  approval  of  their 
MSWLF  permit  programs,  thereby 
maintaining  the  lead  role  in 
implementing  and  enforcing  the 
MSWLF  Criteria  promulgate  under  40 
CFR  part  258.  States  are  currently  in 
various  stages  of  the  program  approval 
process.  Several  states  have  received 
"partial”  program  approval,  whereby 
only  some  portions  of  the  state  program 
have  been  approved  while  the 
remainder  of  the  program  is  awaiting 
approval  pending  completion  of 
statutory  and/or  regulatory  changes  by 
the  state.  In  situations  where  a  state 
program  is  not  approved,  or  where 
portions  of  a  program  are  not  approved 
(in  the  case  of  a  partial  approval),  the 
MSWLF  criteria  are  implemented  by  the 
owner  and  operator,  with  no  Federal 
permitting  program  or  interaction.  In 
situations  where  the  Criteria  are  self- 
implementing,  each  owner/operator 


must  document  compliance  and 
maintain  this  documentation  in  his/her 
operating  record. 

C.  Summary  of  Features  in  the  Criteria 
That  Serve  to  Facilitate  Compliance 

When  the  MSWLF  Criteria  were 
developed,  the  Agency  realized  that 
owners  and  operators  of  MSWLFs 
would  need  time  to  come  into 
compliance  with  the  regulations  and 
that  some  flexibility  in  the  regulations 
would  be  necessary  because  one 
standard  set  of  regulations  would  not 
necessarily  accommodate  the  variety  of 
conditions  that  exist  at  each  landfill 
location  across  the  coimtry.  Taking  into 
account  the  practicable  capability  of 
MSWLF  owners/operators,  the  MSWLF 
Criteria  contain  a  number  of  features 
that  serve  to  facilitate  compliance. 

1.  Phased  Efiective  Dates 

First,  the  current  efiective  date  of  the 
Criteria  is  two  years  after  the  date  of 
promulgation  in  order  to  provide 
sufilcient  time  for  facilities  to  acquire 
sufficient  capital  and  resources  to  either 
upgrade  their  facilities  or  close  and  find 
an  alternative  waste  management 
option.  The  Agency  also  recognized  that 
a  delayed  effective  date  would  provide 
time  to  review  the  adequacy  of  a  state/ 
Tribal  permit  program.  The  two-year* 
window  also  accommodates  owners  and 
operators  of  MSWLFs  that  wish  to  close 
their  landfills  to  avoid  having  to  comply 
with  all  of  the  Criteria.  These 
individuals  may  accept  waste  up  until 
the  effective  date  and  then  take  another 
six  months  to  complete  closure,  thereby 
maximizing  the  time  available  to  secure 
an  alternative  method  of  waste 
management  and  procure  funding  and 

{>rofessional  services  to  close  the 
andfill. 

In  addition  to  a  two-year  effective 
date  window,  the  Criteria  also  provide 
phased  effective  dates  for  certain 
provisions  of  the  rule.  First,  groimd- 
water  monitoring  requirements  for 
existing  units  and  lateral  expansions  of 
existing  units  are  phased-in  between 
October  9, 1994  and  October  9, 1996, 
according  to  a  schedule  set  by  an 
approved  state  or,  in  a  unapproved 
state,  depending  on  the  proximity  of  the 
MSWLF  unit  to  a  drinking  water  intake. 
As  discussed  in  the  October  9, 1991 
preamble  to  the  Final  Rule,  this 
additional  time  was  provided  to 
compensate  for  the  lack  of  qualified 
drilling  firms  and  hydrogeologists  that 
would  have  been  necessary  to  bring 
everyone  into  compliance  at  the  same 
time.  56  FR  50978,  51062-51063  (Oct.  9, 
1991). 

Second,  the  effective  date  of  the 
financial  assurance  requirements  is 


April  9, 1994,  or  30  months  following 
the  publication  of  the  Final  Rule.  As 
discussed  in  the  preamble  to  the  Final 
Rule,  this  additional  time  was  provided 
to  accommodate  promulgation  of  a 
financial  test  for  local  governments  and 
corporations,  to  allow  the  financial 
market  sufficient  time  to  respond  to  new 
demands  for  financial  instruments,  and 
to  provide  time  for  local  governments 
and  corporations  to  plan  for  and  obtain 
any  needed  financial  assurance.  56  FR 
51104  (Oct.  9, 1991). 

EPA  also  included  provisions  in  the 
rule  that  in  some  way  phase  in  certain 
requirements.  For  example,  should  an 
existing  unit  not  be  able  to  comply  with 
the  location  restrictions  for  airport 
safety,  floodplains,  or  unstable  areas, 
owners/operators  would  have  imtil  at 
least  1996,  and  potentially  later  if  the 
landfill  is  locat^  in  an  approved  state, 
to  close.  In  addition,  the  landfill  Criteria 
do  not  require  a  liner  for  existing 
portions  of  MSWLF  uqits;  the  owner  or 
operator  need  not  install  a  liner  imtil 
the  unit  is  expanded  laterally. 

Thus,  for  existing  MSWLF  units,  this 
generally  means  that  the  only 
requirements  that  immediately  take 
effect  on  October  9, 1993  are  the 
operating  criteria,  which  include  ‘*good 
housekeeping”  requirements  such  as 
access  control,  liquid  restrictions,  and 
procedures  to  exclude  the  receipt  of 
regulated  hazardous  wastes  and 
polychlorinated  biphenyls  (PCBs). 

2.  Small  Landfill  Exemption 

Section  258.1(f)  of  the  MSWLF 
Criteria  includes  an  exemption  from  the 
design,  ground- water  monitoring,  and 
corrective  action  requirements  for  some 
very  small,  remote  MSWLFs,  so  long  as 
these  landfills  show  no  evidence  of 
ground-water  contamination.  The 
Agency's  Regulatory  Impact  Analysis 
found  that  these  thi^  regulatory 
requirements  as  the  costliest  elements  of 
the  regulations.  In  adopting  this 
exemption,  EPA  maintained  that  it  had 
complied  with  the  statutory  standard  to 
protect  human  health  and  the 
environment,  taking  into  account  the 
practicable  capabilities  of  small  landfill 
owners  and  operators.  However,  on  May 
7, 1993,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  Court  issued  an  opinion 
pertaining  to  a  Sierra  Club  and  Natural 
Resources  Defense  Counsel  (NRDC) 
challenge  to  the  MSWLF  Criteria  {Sierra 
Club  V.  United  States  Environmental 
Protection  Agency,  No.  92-1003  (D.C. 
Cir.  May  7, 1993),  which  vacated  the 
small  landfill  exemption  relating  to 
ground-water  monitoring.  Thus,  all 
MSWLFs,  regardless  of  size,  are  now 
required  to  perform  ground-water 
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monitoring.  Small  landfills  that  meet 
the  critwia  set  forth  in  40  CFR 
258.1(0(1)  will  continue  to  be  eligible 
for  the  exemption  from  the  design 
requirements. 

3.  Additional  Flexibility  Available  to 
Owners/Operators  in  States  With  EPA- 
Approved  Permit  Programs 

As  mentioned  eariier.  states/Tribes 
with  EPA-epproved  permit  programs 
acquire  a  significant  amoimt  of 
flexibility  with  respect  to  the  way  in 
which  they  implement  the  MSWIP 
criteria,  potentially  resulting  in 
considerable  cost  savings  to  the  owner 
and  operator.  In  addition  to  the  example 
of  flexibility  discussed  earlier  with 
respect  to  an  alternative  liner  design,  an 
approved  state/Tribe  may  use 
alternative  approadies  to  the  federal 
requirements  that  would  apply  in 
unapproved  states/Tribes.  while  still 
protecting  human  health  and  the 
environment  Examples  include: 
allowing  siting  in  certain  locations 
where  owners/operators  in  unapproved 
states/Tribes  could  not;  allowing  an 
alternative  cover  material,  other  than  six 
inches  of  soil,  to  be  applied  at  the  end 
of  each  operating  day;  altering  ground* 
water  monitoring  frequencies  and  clean* 
up  standards;  allowing  for  alternative 
landfill  cover  designs;  shortening  the 
post*closuTe  care  period;  and  permitting 
the  use  of  an  alternative  financial 
assurance  mechanism. 

III.  Delay  of  the  Effective  Date 

A.  Reasons  Cited  for  a  Delay  of  the 
Effective  Date 

Despite  the  existing  features  of  the 
Criteria  that  serve  to  facilitate 
compliance  with  the  Subtitle  D 
regulations,  the  Agency  has  received  a 
considerable  numbw  of  requests  to 
extend  the  efiective  date.  Tliese  requests 
have  come  largely  bom  local 
governments  &at  own/operate  small 
MSWlFs,  and  a  number  of  the  national 
organizations  who  represent  local 
government  interests.  These  requestors 
cited  a  number  of  reasons  for  a  delay  of 
the  effective  date,  which  are 
summarized  below. 

1.  Inability  To  Comply  With  Unfunded 
Federal  Programs 

The  Agency  has  received  a  number  of 
letters  stressing  the  struggle  that  local 
governments  are  experiencing  in  their 
attempt  to  cmnply  with  an 
“overwhelming”  number  of  “unfunded” 
federal  requirements.  In  addition  to  the 
MSWLF  criteria,  local  governments 
must  deal  with  a  variety  of  compliance 
costs  of  sudi  environmental  programs  as 
the  underfund  storage  tank  program. 


the  safe  drinking  watw  program,  and  the 
wastewater  treatment  program,  all  of 
which  are  competing  for  already  scarce 
local  government  funds.  Local 
governments  have  requested  a  delay  in 
&e  effective  date  of  the  MSWLF  Criteria 
to  give  them  additional  time  to  put  the 
financing  in  place  to  either  upgrade 
their  existing  landfill(s)  or  close  their 
landfill(s)  and  procure  an  alternative 
form  of  waste  management. 

2.  Unavailability  of  Flexibility  in 
Unapproved  States 

Because  most  states  are  in  the  process 
of  having  their  permit  programs 
approved  by  EPA,  local  governments 
have  expressed  uncertainty  regarding 
the  regulatory  requirements  they  will  be 
subject  to  on  the  efiective  date  of  the 
criteria.  This  creates  a  potentially 
confusing  situation  where,  on  October  9, 
1993,  owners/operators  in  unapproved 
states  would  be  subject  to  “overlapping" 
federal  and  state  requirements.  In 
addition,  where  a  state  is  not  approved 
before  the  efiective  date,  owners  and 
opmators  in  that  state  would  not  be 
afforded  the  flexibility  that  could  be 
available  in  approved  states  to  allow  for 
consideration  of  local  conditions  and 
needs  when  designing  and  operating  a 
landfill.  For  example,  owners/operators 
in  an  unapproved  state  are  required  to 
place  six  inches  of  earthen  material  on 
top  of  their  waste  at  the  end  of  each 
operating  day  (known  as  “daily  cover”); 
whereas  an  approved  state  would  have 
the  flexibility  to  allow  owners/operators 
to  use  an  alternative  “daily”  cover,  such 
as  foam,  should  it  meet  a  general 
performance  standard.  These  alternative 
daily  covers  could  save  valuable  landfill 
space  and  result  in  considerable  cost 
savings  to  the  owner/operator. 

3.  Delays  in  Gaining  Access  to  a  New 
Waste  Management  Facility 

Local  governments  that  plan  to  close 
their  own  landfills  and  join  a  regional 
facility  are  experiencing  delays  in 
gaining  access  to  the  new  facility  due  to 
difficulties  in:  Securing  finand^ 
backing,  acquiring  permits  and  other 
approvals,  and/or  completing  timely 
construction  of  a  transfer  station  and/or 
the  new  landfill;  information  provided 
to  EPA  indicate  that  this  is  especially 
true  for  communities  with  smaller 
landfills  (e.g.,  accepting  less  than  100 
TPD)  that  are  more  likely  to  close 
existing  units  and  join  a  regional 
facility.  In  some  states,  the  permitting 
process  is  miable  to  handle  the  influx  of 
applications  for  new  landfill  permits 
and  for  modifications  of  existing  landfill 
permits,  thereby  delaying  an  owner’s/ 
operator’s  ability  to  meet  the  criteria  on 
the  effective  date.  In  addition,  many 


local  governments  have  experienced 
continued  opposition  to  the  siting  of 
new  regional  facilities  by  local 
opposition  groups,  who  have  initiated 
litigation  to  challenge  siting  decisions. 
Bond  issues,  tax  increases,  and  tipping 
fee  charges  needed  to  finance  the 
closure  or  construction  of  MSWLFs 
have  had  to  go  through  the  legal 
processes  required  for  approval  of  such 
actions.  Some  local  governments  have 
had  to  seek  new  statutory  authorization 
from  their  states  to  allow  the  local 
governments  to  form  regional  districts 
or  to  finance  facilities.  Because  many 
state  legislatures  meet  only  for  a  few 
months  each  year,  this  task  is  just  now 
getting  completed  in  some  places.  These 
local  governments  are  requesting  a  delay 
in  the  efiective  date  so  that,  until  the 
new  landfill  is  complete,  they  can  keep 
their  local  landfill(s)  open  without  being 
subject  to  the  new  regulatory 
requirements  (especially  costly  ground* 
water  monitoring,  post*closure  care,  and 
corrective  action  requirements). 

B.  Proposal  To  Extend  the  Effective  Date 

In  response  to  these  concerns,  the 
Agency  today  proposes  a  one*time 
extension  of  the  effective  date  of  the 
MSWLF  criteria  for  a  period  of  six 
months — from  October  9, 1993  to  April 
9, 1994 — for  owners  and  operators  of 
relatively  small  MSWLF  units  (existing 
and  lateral  expansions)  if  certain 
conditions  are  met.  EPA  is  not 
proposing  any  changes  in  the 
substantive  requirements  of  the  criteria. 
To  qualify  for  the  extension,  the 
following  proposed  conditions  would 
need  to  be  met:  (1)  The  landfill  receives 
100  tons  per  day  (TPD)  or  less  of  any 
combination  of  household,  commercial, 
or  industrial  solid  waste  on  an  annual 
average  basis;  (2)  the  landfill  is  located 
in  a  state  that  has  submitted  an 
application  for  program  approval  to  EPA 
by  October  9, 1993  or  is  located  on 
Tribal  lands;  £md  (3)  the  landfill  is  not 
currently  on  the  Superfund  National 
Priorities  List  (NPL).  A  further 
discussion  of  individual  aspects  of  this 
proposed  extension  follows.  It  should  be 
noted  that  a  state/Tribe,  regardless  of  its 
permit  program  approval  status,  may 
impose  more  stringent  effective  dates 
and/or  more  stringent  criteria  for 
qualifying  for  an  extension. 

1.  Basis  for  Six*Month  Timeframe 

As  discussed  earlier,  owners  and 
operators  have  expressed  concern  that 
the  federal  criteria  may  be  effective 
before  their  respective  states  obtain  EPA 
approval  of  their  permit  programs, 
thereby  subjecting  such  localities  to  a 
changing  set  of  federal*then*state 
regulations  over  a  short  period  of  time 
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and  initially  limiting  the  flexibility 
available  to,  and  potentially  increasing 
design  and  operating  costs  for,  ov/ners 
and  operators  in  states  with  EPA- 
approved  permit  programs.  EPA's 
current  data  indicate  that  nearly  all 
states  will  submit  an  application  for 
approval  by  Octobor  9, 1993.  The 
Agency  has  found  that  the  approval 
process  for  a  state’s  application  takes 
approximately  six  months.  A  six-month 
delay  of  the  effective  date  would  mean 
that  most  states  will  have  an  approved 
permit  program  by  April  9, 19M. 
Therefore,  by  delaying  the  effective  date 
for  six  montns — until  April  9, 1994 — the 
vast  majority  of  owners  and  operators 
will  be  able  to  take  advantage  of  the 
flexibility  afforded  to  states  with 
approved  programs  and  to  take 
advantage  of  die  potential  cost  savings 
that  the  flexibility  may  provide.  In 
addition,  because  many  state  programs 
are  expected  to  be  approved  in  the 
period  between  Octobo'  9, 1993  and 
April  9, 1994;  extoiding  the  effective 
date  six  months  will  allow  many  local 
governments  to  avoid  the  situation  of 
gearing  up  to  meet  federal  standards  and 
then,  a  few  months  later,  changing  to 
meet  newly  approved  state  standards. 

EPA  has  received  comments  from  a 
number  of  communities  that  state  that  it 
has  been  impracticable  for  them  to 
obtain  a  permit  for  a  new  facility  within 
the  current  two  year  effective  date  time 
frame  or  to  reach  agreements  with  other 
communities  to  est^lish  a  regional 
landfill.  The  additional  six  months 
included  in  this  proposal  would  provide 
communities  that  have  already  initiated 
attempts  to  utilize  alternative  disposal 
facilities  with  time  to  obtain  either  the 
permits  for  a  new  facility  or  to  reach 
agreements  with  other  communities.  In 
addition,  the  six  month  delay  will 
assure  that  communities  that  have 
already  sought  alternative  disposal 
facilities,  or  have  initiated  efforts  to 
modify  their  existing  MSWLF  to  comply 
with  the  rule,  will  have  the  additional 
time  to  obtain  adequate  financing  to 
support  such  efforts.  Thus,  the  proposed 
six-month  extension  in  the  effective 
date  takes  into  accoimt  the  practicable 
capabilities  of  the  owners/operators  of 
MSWLFs  in  accordance  with  RCRA 
section  4010(c).  Commimities’  efforts 
and  their  difficulties  to  comply  with  the 
rule  by  October  9, 1993  also  are 
discussed  in  the  next  section  of  the 
preamble. 

2.  The  Extensitm  Is  Limited  to  Landfills 
Accepting  100  Tons  Per  Day  or  Less  of 
Solid  Waste 

Based  on  the  information  gathered  by 
the  Agency  regarding  the  need  for  a 
delay  of  the  effective  date,  it  appears 


that  the  primary  concern  is  the  impact 
of  the  criteria  on  smaller  community 
landfills  vrhOTe  financial  conditions  and 
geography  create  significant  obstacles  to 
compliance,  despite  good-faith  efforts  to 
comply.  In  response  to  the  MSWLF 
criteria  and  other  factors,  many  of  the 
smaller  landfills  may  close  and  their 
users  will  instead  send  th^  waste  to  a 
regional  waste  management  facility  that 
can  take  advantage  of  an  economy  of 
scale.  (EPA  data  indicate  that  average 
annual  household  payments  in  1987  for 
environmental  services  in  a  sample  of 
over  8,000  cities,  towns,  and  townships 
were  above  average  for  cities  of  less  than 
50,000  and  below  average  for  cities  of 
greater  than  50,000,  suggesting  that 
economies  of  scale  are  available  to 
communities  of  greeter  than  50,000.) 

The  process  of  closing  their  own  Imdfill 
and  arranging  for  a  regional  facility  has 
taken  more  time  than  many 
commimities  anticipated,  hence  the 
intense  interest  of  small  communities  in 
a  delay  of  the  criteria  effactive  date. 

Based  on  avail^le  information, 
landfills  accepting  100  tons  per  day  or 
less  of  solid  waste  appear  to  m 
experiencing  the  most  severe  budget 
and  technic^  problems  that  have  led  to 
a  request  for  an  extension.  Such 
landfills  generally  serve  ciMnmunities 
with  a  population  up  to  a  range  of 
45,000  to  57,000.  It  is  important  to  note 
that  the  effactive  date  for  MSWLF  units 
accepting  greater  than  100  TPD 
continues  to  be  October  9, 1993. 

The  Agency  is  concern^  that  some 
landfill  owners/operators  will  alter  the 
amount  of  waste  they  are  presently 
accepting  in  order  to  take  advantage  of 
today’s  proposed  six-month  extension. 
For  example,  some  landfills  acc^ting 
greater  than  100  TPD,  on  average,  may 
want  to  achieve  an  extended  effa^ve 
date  by  suddenly  reducing  the  amount 
of  waste  they  receive  to  meet  the  100 
TPD  cutoff.  Because  today’s  extension  is 
intended  for  smaller  landfills  already  in 
existence,  the  Agency  is  today 
proposing  a  method  of  determining 
whether  an  owner/operator  meets  the 
100  TPD  limit. 

To  determine  whether  one  meets  the 
100  TPD  limitation  to  qualify  and 
continue  to  be  eligible  for  the  extension, 
the  owner/operator  must  meet  two 
conditions.  First,  to  qualify  for  the 
extension,  the  owner/operator  must 
assure  that  the  average  daily  tonnage 
received  over  the  one-year  period 
extendipg  October  9, 1991  throu^ 
October  9, 1992  is  100  TPD  or  le^.  This 
should  provide  a  reasonable  "snapshot” 
of  landfill  size. 

Second,  the  owner/operator  also  must 
assure  that  the  daily  tonnage  recMved 
on  a  mmithly  basis  during  each  month 


of  the  six-month  extmision  period  is  100 
"IPD  or  less.  'The  Agency  considered 
establishing  a  daily  maximum  of  100 
tons,  but  decided  diat  the  use  of 
monthly  averages  was  a  more  flexible 
approa^.  This  allows  an  owner/ 
opwator  to  occasionally  receive  above 
100  tons  per  day  without  jeopardizing 
the  extension,  as  long  as  the  average 
received  per  day  during  the  month  was 
less  than  100  TPD. 

The  Agency  is  not  establishing 
mandatmy  recordkeeping  and  reporting 
requiremmits.  Owner^operators  of  very 
small  landfills  (receiving  far  less  than 
100  TPD)  probably  need  little  or  no 
documentation.  However,  owners/ 
opmatws  that  handle  close  to  100  TPD 
may  wish  to  retain  evidence  that  they 
are  eligible  for  the  extended  effective 
date. 

To  determine  the  average  tons 
received  per  day  over  the  one  year 
period,  the  owner/operator  could 
simply  divide  the  total  annual  amount 
of  waste  received  by  365  days.  'The 
Agency  realizes  that  many  smdl 
landfills  do  not  have  scales  or  other 
means  to  weigh  the  trash  hauling 
vehicles  as  they  enter  the  landfill.  If  no 
scales  are  available,  owners/opmators 
may  use  other  means  to  assure  they 
meet  the  ton  per  day  limit.  Fm  example, 
the  owner/operator  could  conduct  a 
one-time  measurement  of  typical  foil 
trash  hauling  vehicles.  *11118  could  then 
be  used  to  determine  average  tons'  per 
day.  Other  options  include  estimating 
weight  from  volume  of  trash  hauling 
vehicles  by  using  a  conversion  factor 
(e.g.,  one  ton  equal  to  three  cubic  yards), 
or  using  sales/acceptance  receipts  from 
trash  haulers. 

The  Agfflicy  solicits  comments  on 
whether  these  two  calculations  are 
necessary  in  order  to  avoid  extending 
the  effective  date  for  historically  larger 
facilities.  The  Agency  also  seeks 
comment  on  the  methods  of  calculating 
the  tons  per  da^ 

While  the  MSWLF  criteria  apply  only 
to  landfills  that  accept  household  waste, 
the  Agency  is  aware  that  many  of  these 
landfills  also  accept  commercial  and 
non-hazardous  industrial  solid  waste. 
The  definitions  of  household, 
commercial,  and  industrial  solid  waste 
may  be  found  in  40  CFR  258.2.  Deta 
contained  in  the  EPA  Report 
"Characterization  of  Municipal  Solid 
Waste  in  the  United  States:  1992 
Update,”  indicate  that  55  to  65  percent 
of  municipal  solid  waste  comes  from 
residential  sources  and  35  to  45  percent 
comes  bom  commercial  sources.  Other 
data  compiled  by  the  Agency  suggest 
that,  vriiile  the  vast  amount  of 
nonhazardous  industrial  waste  is 
generated  by  manufacturers  and  is 
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managed  on-site,  a  small  percentage  of 
industrial  waste  is  sent  to  MSWLFs. 
When  deliberating  over  the 
qualifications  for  the  proposed 
extension  in  today’s  rule,  the  Agency 
considered  prohibiting  MSWLFs  that 
qualify  for  tne  extension  from  accepting 
non-hazardous  industrial  waste.  For 
several  reasons,  however,  the  Agency 
decided  against  a  prohibition  of 
accepting  industrial  waste.  Specifically. 
(1)  llus  waste  stream  typically 
represents  a  small  fraction  of  the  entire 
waste  sent  to  a  MSWLF,  (2)  prohibition 
of  certain  waste  streams  would  be 
difficult  to  enforce,  (3)  for  some 
industries,  the  local  MSWLF  represents 
the  only  economical  method  of  disposal 
of  their  waste,  and  (4)  the  extension 
would  be  granted  for  only  a  short  period 
of  time.  Therefore,  today’s  proposed 
extension  applies  to  MSWLFs  accepting 
100  tons  per  day  or  less  of  any  type  of 
solid  waste,  which  may  include 
household  waste,  commercial  solid 
waste,  and  industrial  solid  waste  as 
defined  in  40  CFR  258.2. 

Finally,  today’s  proposed  extension, 
while  providing  an  extension  for  a 
majority  of  the  landfills  in  the  country, 
will  have  little  effect  on  the  majority  of 
waste  disposed  in  landfills.  Overall, 
limiting  the  extension  to  landfills 
receiving  100  TPD  or  less  would  extend 
the  effective  date  for  approximately  75 
ercent  of  the  MSWLFs  in  the  country, 
ut  would  apply  to  less  than  15  percent 
of  the  total  waste  stream. 

3.  The  Extension  Is  Limited  to  Existing 
MSWLF  Units  and  Lateral  Expansions 
of  Existing  Units 

The  Agency,  in  §  258.2,  defines  an 
existing  MSWLF  unit  as  any  unit  that  is 
receiving  solid  waste  as  of  the  effective 
date  of  the  landfill  criteria  (currently  set 
at  October  9, 1993).  The  Agency  has 
interpreted  this  to  mean  that  an  existing 
unit  is  defined  by  the  areal  extent  of 
waste  (sometimes  referred  to  as  the 
waste  “footprint”)  placed  as  of  October 
9, 1993.  A  lateral  expansion  is  defined 
as  the  horizontal  expansion  of  the  waste 
boundaries  of  an  existing  unit.  A  new 
MSWLF  unit  is  any  unit  that  has  not 
received  waste  prior  to  the  effective  date 
(October  9, 1993).  Today’s  proposed 
extension  of  the  effective  date  for 
landfills  accepting  less  than  100  TPD 
does  not  apply  to  new  imits.  If  a  unit 
has  not  received  waste  by  October  8, 
1993,  it  is  a  new  unit  and  must  comply 
with  the  Part  258  requirements  on 
October  9. 1993.  The  major  rationale  for 
today’s  proposed  limited  extension  is  to 
allow  existing  landfill  units  in  small 
localities  to  remain  open  while  they 
complete  their  plans  for  alternative 
waste  management  methods  or  for 


coming  into  full  compliance  with  the 
criteria.  Today’s  proposed  extension  is 
not  intended  to  provide  relief  for 
owners/operators  who  wish  to  open 
new  units.  The  Agency  is  allowing 
OMmers  and  operators  of  MSWLF  units 
receiving  less  than  100  TPD  and  that 
meet  the  other  criteria  discussed  herein, 
to  laterally  expand  their  imits  during 
this  delay  period  so  as  not  to  disrupt  the 
trench  and  area  fill  practices  that  occur 
at  many  of  the  smaller  landfills  in  the 
U.S.  For  example,  in  a  trench  fill 
operation,  a  small  trench  is  excavated, 
filled,  and  covered  in  a  relatively  short 
period  of  time.  As  the  old  trench  is 
filled,  it  is  extended  to  accommodate 
additional  waste.  This  extension  is  by 
definition  a  lateral  expansion.  Limiting 
today’s  proposal  to  existing  units  would 
therefore  limit  the  extension  to 
considerably  fewer  landfills  than 
intended. 

4.  The  MSWLF  Is  Located  in  a  State 
That  Has  Submitted  an  Application  for 
Permit  Program  Approval  by  October  9, 
1993  or  Is  Located  on  Indian  Lands 

As  previously  mentioned,  among  the 
reasons  for  today’s  proposed  extension 
is  the  need  to  provide  more  time  for 
states/Tribes  to  obtain  EPA  approval  of 
their  permitting  programs  so  that  many 
of  the  owners  and  operators  will  be  able 
to  take  advantage  of  state/Tribal 
flexibility  upon  the  new  effective  date 
and  so  that  localities  can  avoid  the  re¬ 
tooling  that  would  be  necessary  to  meet 
federaJ  standards  in  October  and  then 
different  state  standards  several  months 
later.  The  Agency’s  current  data  indicate 
that  nearly  all  states  are  likely  to  have 
received  final  approval  by  April  9. 1994. 
In  order  to  assure  that  this  occurs,  and 
to  provide  further  incentives  to  the 
states,  the  Agency  decided  to  limit 
today’s  proposed  extension  to  owners 
and  operators  of  MSWLF  imits  receiving 
100  TPD  or  less  in  states  that  have 
submitted  an  application  for  permit 
program  approval.  The  Agency  is 
lining  today’s  proposed  extension  to 
the  state  permit  program  approval 
process  so  as  not  to  slow  the  pace  of 
state  program  approval.  Conversely,  this 
linkage  may  indeed  serve  as  impetus  for 
states  to  submit  their  applications 
sooner  rather  than  later. 

The  Agency  recognizes  that,  for  an 
owner/operator  to  take  advantage  of  this 
extension,  that  owner/operator  must 
know  whether  their  state  has  submitted 
an  application  for  permit  program 
approval  on  or  before  October  9, 1993. 
Therefore,  when  the  Agency  publishes 
the  final  rule  for  this  extension,  it  will 
include  a  list  of  states  who  have 
submitted  an  application  by  the  date  on 
which  the  final  rule  was  signed.  EPA 


will  subsequently  acknowledge  receipt 
of  application  for  those  States  who 
submit  their  applications  after  this  date 
but  on  or  before  October  9. 1993. 
Owners/operators  with  MSWLF  units 
located  in  states  that  do  not  appear  on 
this  list  in  the  final  rule  should  contact 
their  state  to  find  out  whether  EPA  has 
notified  the  state  that  it  has  officially 
submitted  an  application  by  October  9, 
1993. 

While  states  are  required  by  RCRA 
Section  4005(c)(1)(B)  to  develop  a 
permit  program  for  MSWLFs,  the  statute 
does  not  require  Indian  Tribes  to  do  the 
same.  As  mentioned  previously  in  this 
preamble,  the  Agency  plans  to  propose 
to  extend  this  opportunity  to  Indian 
Tribes  at  the  time  the  Agency  publishes 
its  first  tentative  decision  to  approve  an 
Indian  Tribe’s  permit  program.  Because 
many  of  the  landfills  on  Indian  lands 
could  qualify  for  today’s  proposed  six- 
month  extension  by  virtue  of  the  fact 
that  they  accept  less  than  100  TPD  and 
are  not  on  the  National  Priorities  List, 
the  Agency  is  proposing  to  allow 
MSWLF  units  on  Indian  lands  to  take 
advantage  of  the  six-month  extension, 
even  if  the  Indian  Tribe  has  not 
submitted  an  application  for  permit 
program  approval  by  October  9. 1993. 

For  the  purpose  of  today’s  proposal, 
an  Indian  Tri^  is  defined  as  any  Indian 
tribe,  band,  nation,  or  commimity 
recognized  by  the  Secretary  of  the 
Interior  and  exercising  substantial 
governmental  duties  and  powers  within 
Indian  country.  Indian  lands  means:  (a) 
All  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  throughout  the  reservation,  (b) 
all  dependent  Indian  communities 
within  the  borders  of  the  United  States, 
whether  original  or  subsequently 
acquired  territory  thereof,  and  whether 
within  or  without  the  limits  of  a  state, 
and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  including  rights  of  way 
running  through  the  same. 

While  the  definition  of  Tribes  in 
today’s  proposal  does  not  explicitly 
include  Alaska  Native  Villages,  EPA 
believes  that,  to  the  extent  these  entities 
exercise  substantial  governmental  duties 
and  powers,  they  would  be  eligible  to 
apply  for  permit  program  approval.  For 
purposes  of  today’s  proposal,  as  with 
Indian  Lands  in  other  States,  EPA  is 
allowing  that  landfills  on  Native  Village 
Lands  be  eligible  for  the  six-month 
extension  whether  or  not  the  Village  has 
submitted  an  application  for  permit 
program  approval. 
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5.  The  MSWLF  is  not  Currently  on  the 
National  Priorities  List 

Prior  to  publishing  the  proposed  rule 
for  the  MSWLF  criteria  in  1988  (see  53 
FR  33313],  the  Agency  examined  the 
characteristics  of  landfills  in  the 
Superfund  data  base.  Of  the  27,000  sites 
in  the  Superfund  data  base  in  1986, 
almost  one  fourth  were  MSWLFs.  In 
addition,  as  of  May  1986,  22  percent  of 
the  sites  on  the  Superfund  National 
Priorities  List  (NPL)  were  identified  as 
MSWLFs,  as  of  May,  1986.  Because  the 
Agency  does  not  wish  to  perpetuate  any 
problems  associated  with  MSWLFs 
currently  on  the  NPL,  today’s  proposed 
extension  does  not  apply  to  landfills 
currently  on  the  NPL  as  published  in 
appendix  B  to  40  CFR  part  300. 

6.  Issues  Pertaining  to  Sewage  Sludge 

As  discussed  in  the  preamble  to  the 
October  9, 1991  final  rule,  the  MSWLF 
criteria  in  40  CFR  part  258  fulfill  a 
portion  of  the  Clean  Water  Act  (CWA) 
section  405(d)  mandate  that  EPA 
promulgate  regulations  governing  the 
use  and  disposal  of  sewage  sludge.  For 
this  reason,  the  part  258  criteria  were 
jointly  promulgated  under  CWA  and 
RCRA  authorities  and  apply  to  all 
MSWLFs  in  which  sewage  sludge  is  co¬ 
disposed  with  household  wastes. 

Sermon  307(b)(1)  of  the  CWA  provides 
that  publicly  owned  treatment  works 
(POTWs)  may  relieve  industrial 
dischargers  ^m  pretreatment 
requirements  for  a  pollutant  (Le.,  grant 
a  “removal  credit”)  under  certain 
conditions,  to  avoid  duplicative 
wastewater  treatment  by  the  POTW  and 
industrial  pretreater. 

40  CFR  403.7(a)(3)  of  Q’A’s  removal 
credits  regulations  provides  that  a 
POTW  may  be  authorized  to  grant 
removal  credits  only  if  “the  granting  of 
removal  credits  will  not  cause  the 
POTW  to  violate  the  local,  state,  and 
Federal  sludge  requirements  which 
apply  to  the  sludge  management  method 
chosen  by  the  POTW.”  Where  the 
management  method  is  co-disposal  in  a 
MSWLF,  the  applicable  regulations  are 
spelled  out  in  40  CFR  part  258.  As 
stated  in  the  preamble  to  the  final  rule 
for  the  MSWLF  criteria,  “EPA  has 
determined  that  POTWs  should  not  be 
authorized  to  grant  removal  credits  until 
the  MSWLF  to  which  the  POTW  sends 
its  sludge  is  in  compliance  with  all  the 
part  258  requirements  *  *  *”  In 
addition  to  the  operatii^  requirements, 
these  would  include  location  standards, 
design,  ground-water  monitoring,  and 
financid  assurance  requirements. 
Despite  any  extensions  to  the  effective 
date  that  may  be  promulgated,  EPA  will 
not  grant  removal  credit  authmity  to  a 


POTW  unless  it  sends  its  sludge  to  a 
MSWLF  that  complies  with  the  full 
panoply  of  the  part  258  rule 
requirements.  Therefore,  POTWs  will 
not  be  eligible  to  receive  removal  credits 
if  they  send  their  sludge  to  small 
landfills  that  choose  to  take  advantage 
of  the  six-month  extension. 

TV.  Delay  of  the  Financial  Assurance 
Requirements 

A.  Reasons  for  a  Delay  of  the  Financial 
Assurance  Requirements 

In  the  final  MSWLF  criteria  rule,  the 
Agency  promulgated  an  efiective  date  of 
O^ober  9, 1993  for  most  of  the 
provisions  of  the  rule;  however,  because 
the  Agency  was  not  prepared  at  that 
time  to  promulgate  a  financial  test  for 
local  governments  and  for  corporations, 
the  Agency  delayed  the  effective  date  of 
the  financial  responsibility  provisions 
until  April  9, 1994.  In  doing  so,  the 
Agency  intended  to  provide  adequate 
time  to  promulgate  a  financial  test  for 
local  governments  and  another  for 
corporations  before  the  efiective  date  of 
the  financial  assurance  provisions.  The 
financial  test  would  allow  owners  and 
operators  to  demraistrate  that  they  can 
satisfy  the  goals  of  financial  assurance 
on  their  own,  and  that  they  do  not  need 
to  procure  a  third-party  instrummt  to 
assure  that  the  obligations  associated 
with  their  landfill  will  be  met.  Because 
an  owner  or  operator  using  a  financial 
test  would  not  have  to  secure  a  third- 
party  instrument,  the  cost  of  financial 
assurance  to  the  regulated  community 
would  decrease. 

The  delayed  efiective  date  also  was 
intended  to  provide  owners  and 
operators  sufficient  time  to  determine 
whether  they  satisfy  the  applicable 
financial  test  criteria  for  all  of  the 
obligations  associated  with  their 
facilities,  and  obtain  a  guarantor  or  an 
alternate  instrvunent,  if  necessary.  The 
Agency  also  recognized  that  loc^ 
governments,  in  particular,  require 
notice  of  the  requirements  in  ^er  to 
plan  their  budgets  for  the  upcoming 
year.  However,  the  Agency  encountered 
xmanticipated  delays  in  the  rulemaking 
process  during  the  development  of  both 
the  local  government  and  corporate 
financial  tests.  As  a  result,  neither 
financial  test  will  be  promulgated 
within  the  timeframe  anticipated  when 
the  Ageiu^  established  the  April  9, 1994 
effective  date  for  the  financial 
responsibility  provisions. 

The  Agency  oelieves  that  it  is 
important  to  have  these  financial  tests 
in  place  befrxre  the  financial 
responsibility  provisions  become 
effective.  This  will  allow  owners  and 
operators  that  satisfy  the  requirements 


of  a  financial  test  to  realize  a  significant 
decrease  in  the  cost  of  compliance  with 
the  financial  responsibility 
requirements,  while  assuring  that  the 
costs  associated  with  MSWLFs  will  be 
met.  It  also  will  provide  time  (or  the 
remaining  owners  and  operators  to 
budget  for  and  acquire  the  appropriate 
financial  assurance  mechanism. 

B.  Proposal  To  Delay  the  Financial 
Assurance  Requirements 

Today's  propxosal  includes  a  delay  of 
the  efiective  date  of  the  financial 
assurance  requirements  to  respond  to 
the  delay  in  promulgating  fin^  financial 
test  rules.  Tc^ay’s  rulemi^ing  proposes 
to  est^lish  the  efiective  date  of  subpart 
G,  Financial  Assurance,  to  be  April  9, 
1995.  The  Agency  believes  that  this 
additional  time  will  be  adequate  to 
complete  the  promulgation  of  the 
financial  test  rule  and  provide  notice  to 
affected  parties.  This  one-year  extension 
would  be  limited  to  the  financial 
responsibility  provisions  published  in 
subpart  G  of  the  final  MSWLF  criteria 
published  on  October  9, 1991.  This  one- 
year  extension  is  not  limited  lo  small 
landfills.  It  is  available  to  ownere  and 
operators  of  all  MSWLFs  required  to 
comply  with  the  financial  responsibility 
requirements  whether  or  not  it  is 
located  in  a  state  having  submitted  an 
application  for  p^mit  program 
approval. 

V.  Modifications  to  the  Exanption  for 
Very  Small  Landfills  in  §258.1(0 

A.  Background 

The  October  9, 1991  Final  Rule  for  the 
MSWLF  Criteria  included  an  exemption 
for  owners  and  operators  of  cmtain 
small  MSWLF  units  (existing,  new.  or 
lateral  expansion)  from  the  design 
(Subpart  D)  and  groxmd-water 
monitoring  and  corrective  action 
(Subpart  E)  requirements  of  the  Criteria. 
See  40  CFR  258.1(f).  To  qualify  for  the 
exemption,  the  small  landfill  had  to 
accept  less  than  20  tons  per  day.  on  an 
average  annual  basis,  exhibit  no 
evidence  of  ground-water 
contamination,  and  serve  eithen 

(i)  A  community  that  expmiences  an 
annual  interruption  of  at  least  three 
consecutive  months  of  surface 
transportation  that  prevents  access  to  a 
regional  waste  management  facility,  or 

(ii)  A  community  ^t  has  no 
practicable  waste  management 
alternative  and  the  landfill  unit  is 
located  in  an  area  that  annually  receives 
less  than  or  equal  to  25  inches  of 
precipitation. 

In  adopting  this  limited  exemption, 
the  Agency  maintained  that  it  h^ 
complied  with  the  statutory  standard  to 
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protect  human  health  and  the 
environment,  taking  into  accoimt  the 
practicable  capabilities  of  small  landfill 
owners  and  operators.  See  discussion  in 
56  FR  50991. 

In  January  1992,  the  Sierra  Club  and 
the  Natural  Resources  Defense  Council 
(NROC)  filed  petitions  with  the  U.S. 

Court  of  Appeals,  District  of  Columbia 
Circuit,  for  review  of  the  Subtitle  D 
criteria.  The  Sierra  Club  and  NRDC  suit 
alleged,  among  other  things,  that  EPA 
act^  illegally  when  it  exempted  these 
small  landfills  fiom  the  ground-water 
monitoring  requirements.  On  May  7, 
1993,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  an  opinion  pertaining  to 
the  Sierra  Club  and  NRDC  challenge  to 
the  small  landfill  exemption.  Sierra 
Club  V.  United  States  Environmental 
Protection  Agency,  No.  92-1003  (D.C 
Cir.  7, 1993). 

The  Court  held  that  under  section 
4010(c),  the  only  factor  EPA  could 
consider  in  determining  whether 
facilities  must  monitor  their  ground 
water  was  whether  such  monitoring  was 
“necessary  to  detect  contamination,” 
not  whether  such  monitoring  is 
“practicable.”  The  Court  noted  that 
while  EPA  could  consider  the 
practicable  capabilities  of  facilities  in 
determining  the  extent  or  kind  of 
ground-water  monitoring  that  a  landfill 
owner/operator  must  conduct,  EPA 
could  not  justify  the  complete 
exemption  from  ground-water 
monitoring  requirements.  Thus,  the 
Court  vacated  the  small  landfill 
exemption  as  it  pertains  to  ground-water 
monitoring,  directing  the  Agency  to 
“*  *  *  revise  its  rule  to  require  ground- 
water  monitoring  at  all  landfills.” 

B.  Changes  to  the  Small  Landfill 
Exemption  Regarding  Ground-Water 
Monitoring 

As  a  result  of  the  May  7, 1993  U.S. 
Court  of  Appeals  decision  requiring 
ground-water  monitoring  at  all  landfills 
that  receive  household  hazardous  waste 
or  small  quantity  generator  waste,  the 
Agency,  as  part  of  today’s  proposal,  is 
issuing  a  regulatory  notice  that 
announces  conforming  changes  to  the 
small  landfill  exemption.  Based  on  the 
Court’s  decision,  owners  and  operators 
of  MSWLF  imits  that  meet  the 
qualifications  outlined  in  40  CFR 
258.1(f)  are  no  longer  exempt  from 
ground-water  monitoring  requirements 
in  40  CFR  258.50-258.55.  It  is  important 
to  note  that  Sierra  Club  and  NRDC 
challenged  only  that  portion  of  the 
small  landfill  exemption  relating  to 
ground-water  monitoring  requirements, 
and  the  Court’s  opinion  addressed  only 
that  portion  of  the  exemption. 


The  Court’s  opinion  only  vacated  that 
part  of  the  exemption  pertaining  to 
grovmd-water  monitoring  and  does  not 
explicitly  mention  corrective  action. 
However,  the  ground-water  monitoring 
and  corrective  action  requirements  are 
highly  inter-related  parts  of  the 
regulatory  program.  (EPA  promulgated 
these  requirements  together  in  subpart  E 
of  part  258.)  Under  the  current 
regulations,  these  small  facilities  are  not 
exempt  frum  corrective  action  because 
the  entire  small  landfill  exemption 
under  §  258.1(f)  is  eliminated  if  an 
owner/operator  of  a  MSWLF  \mit  has 
knowledge  of  ground-water 
contamination  resulting  frum  the  unit. 
Therefore,  in  this  circumstance,  the 
existing  regulations  already  subject 
owner^operators  to  all  of  the  provisions 
in  subpart  E,  including  corrective 
action.  Tody’s  modification  to 
§  258.1(f)  reflects  the  current  regulatory 
requirements  by  exempting  owners/ 
operators  only  from  the  design 
requirements  under  subpart  D  of  part 
258.  It  also  is  important  to  note  that 
State/Tribal  programs  may  be  more 
stringent  and  may  not  allow  such  an 
exemption. 

Tooay’s  notice  serves  to  formalize  the 
U.S.  Court  of  Appeals  decision  by 
removing  the  exemption  for  small 
landfills  from  the  ground-water 
monitoring  requirements.  In  its 
decision,  however,  the  U.S.  Court  of 
Appeals  does  not  preclude  the 
possibility  that  the  Agency  could 
xmdertake  a  rulemaking  process  to 
establish  separate  ground-water 
monitoring  standards  for  small  landfills 
that  take  such  factors  as  size,  location, 
and  climate  into  account.  The  Agency 
continues  to  be  sympathetic  to  the 
difficulties  that  these  small,  arid,  and 
remote  communities  face  with  respect  to 
meeting  the  landfill  criteria. 
Accordingly,  the  Agency  today  solicits 
comment  on  alternative  ground-water 
monitoring  programs  that  could 
accommodate  the  practicable  capability 
of  small  landfill  owners/operators 
through  consideration  of  size,  location, 
and  climate,  while  ensuring  that  the 
program  is  adequate  to  detect 
contamination. 

C.  Proposal  to  Delay  the  Effective  Date 
for  Landfills  That  Qualify  for  the  Small 
Landfill  Exemption 

Owners  and  operators  of  very  small 
landfills  that  qualified  for  the  small 
landfill  exemption  in  40  CFR  258.1(f)(1) 
and  made  a  decision  to  remain  open 
based  on  their  exemption  from  uound- 
water  monitoring  will  now  need  to 
reevaluate  their  waste  management 
alternatives  in  light  of  the  U.S.  Court  of 
Appeals  decision.  Such  landfills  acted 


in  good  faith  under  the  then  existing 
regulatory  requirements  in  making 
operational  and  financial  decisions 
during  the  period  that  the  exemption 
from  ground-water  monitoring  was  to 
have  been  available.  The  court’s 
decision  annoimced  on  May  7, 1993, 
changes  the  situation  dramatically  for 
many  of  these  small  landfills  by  making 
them  subject  for  the  first  time  to  the 
often  expensive  ground-water 
monitoring  requirements.  EPA  believes 
that  these  facilities  should  be  given  the 
same  amount  of  time  that  all  other 
facilities  (not  meeting  the  small  landfill 
exemption)  have  had  to  deal  with  the 
Criteria  and  to  make  alternative  waste 
management  decisions,  as  appropriate. 

The  Agency  considered  two  options 
for  these  small  landfills:  (1)  Extend  the 
efiective  date  only  for  the  ground-water 
monitoring  requirements  and  exempt 
owners/operators  from  ground-water 
monitoring  during  the  post-closure  care 
period  if  they  cease  receipt  of  waste 
prior  to  the  delayed  effective  date  of 
ground-water  monitoring,  or  (2)  extend 
the  efiective  date  for  all  of  the 
retirements  of  the  criteria. 

The  first  option  considers  the  fact  that 
the  Court  decision  only  affected  ground- 
water  monitoring  and  not  the  other 
criteria  requirements.  Therefore,  these 
small  landfills  should  be  required  to 
comply  with  all  requirements  that  they 
would  have  had  to  comply  with  should 
they  remain  open.  Should  they  decide 
to  cease  receipt  of  waste  prior  to  the 
delayed  effective  date  of  ground-water 
monitoring,  they  would  not  have  to 
expend  any  additional  money  to  comply 
because  they  would  be  exempt  from 
ground-water  monitoring  during  the 
post-closure  period. 

The  secono  option  considers  the  fact 
that  had  small  landfill  owners/operators 
known  on  the  October  9, 1991 
promulgation  date  that  they  were 
subject  to  ground-water  monitoring,  it  is 
probable  that  some,  perhaps  many, 
could  have  made  arrangements  to  close 
their  landfill  and  seek  alternative  waste 
management  options.  Now,  almost  two 
years  later,  these  owners/operators  find 
themselves  re-evaluating  whether  it  is 
within  their  practicable  capability  to 
comply  not  only  with  certain  of  the 
criteria  requirements  (namely  location 
restrictions  and  operating  criteria, 
subparts  B  and  C,  respectively),  but  also 
ground-water  monitoring  requirements. 

Because  the  Agency  believes  that 
these  small  landfills  should  be  given  the 
opportunity  to  make  a  decision 
regarding  closure  and  future  waste 
management  options  under  the  same 
circumstances  that  all  other  landfill 
owners/operators  had  (i.e.,  not  subject 
to  any  portion  of  the  criteria)  and 
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because  EPA  considers  that  compliance 
with  all  of  the  rule’s  requirements  may 
be  beyond  the  practicable  capability  of 
MSWLPs  that  meet  the  exemption 
criteria  in  the  short  term,  the  Agency,  as 
part  of  today’s  proposed  rule,  proposes 
to  extend  the  effective  date  for  all 
requirements  of  the  MSWLF  criteria  for 
a  period  of  two  years  for  all  MSWLF 
units  that  qualify  for  the  small  landfill 
exemption  imder  §  258.1(f).  *1110  Agency 
solicits  comment  on  today’s  proposal  to 
extend  the  eK'ective  date  of  all  of  the 
criteria,  rather  than  just  the  groimd- 
water  monitoring  requirements,  for  this 
select  group  of  very  small  landfills. 

Today’s  proposed  two-year  extension 
for  these  very  small  landfills  would 
mean. that  the  effective  date  for  the 
location  restrictions,  operating 
requirements,  and  financial  assurance 
would  be  October  9, 1995.  The  effective 
date  for  the  ground-water  monitoring 
and  corrective  action  requirements 
would  be  adjusted  to  correspond,  to 
some  degree,  with  the  current  phase-in 
for  all  o^er  MSWLF  units  as  described 
in  §  258.50(c).  Therefore,  EPA  proposes 
that  very  small  MSWLF  units  which 
meet  the  exemption  criteria  in 
§  258.1(f)(1)  and  are  located  less  than 
two  miles  ^m  a  drinking  water  intake 
must  be  in  compliance  with  the  groxmd- 
water  monitoring  requirements  by 
October  9, 1995  and  those  very  small 
MSWLF  units  located  greater  than  two 
miles  fix)m  a  drinking  water  intake  must 
be  in  compliance  by  October  9, 1996. 
(Existing  units  and  lateral  expansions 
that  do  not  meet  the  very  small  landfill 
exemption  criteria  under  §  258.1(f)  and 
are  located  less  than  one  mile  fi-om  a 
drinking  water  intake  must  still  comply 
with  the  ground-water  monitoring 
requirements  by  October  9, 1994.  See  40 
CFR  258.50(c)(1).) 

Today’s  proposal  to  extend  the 
effective  date  for  two  years  for  all 
requirements  of  Part  258  would  be 
available  to  any  MSWLF  unit  that  meets 
the  qualifications  for  the  small  landfill 
exemption  in  §  258.1(f).  The  Agency 


wishes  to  stress  that  owners/operators  of 
these  MSWLF  vmits,  must,  in  addition 
to  meeting  the  tonnage  requirements  of 
less  than  20  'TPD  and  the  requirement 
that  there  be  no  evidence  of  ground- 
water  contamination,  be  able  to 
document  either  of  the  following  sets  of 
conditions  in  order  to  qualify  for  the 
two-year  extension;  (1)  An  interruption 
in  surface  transportation  for  three 
consecutive  months  that  would  prevent 
access  to  a  regional  facility,  or  (2)  no 
practicable  waste  management 
alternative  exists  and  the  MSWLF  unit 
is  located  in  an  area  that  receives  less 
than  or  equal  to  25  inches  of 
precipitation. 

It  snould  be  noted  that  this  extension  . 
for  very  small  landfills  that  quaUfy  for 
the  exemption  under  §  258.1(f)  is 
independent  of  today’s  proposed  six- 
month  extension  for  MSWLF  units 
accepting  less  than  100  TPD.  Landfills 
qualifying  for  the  exemption  under 
§  258.1(f)  need  not  meet  all  the 
qualifications  proposed  for  the  six- 
month  extension  for  MSWLF  units 
accepting  less  than  100  TPD. 

VI.  Modification  of  Gosure  Provisions 
for  Facilities  Ceasing  Receipt  of  Waste 
by  Their  Respective  Effective  Date 

The  Final  Rule  for  the  MSWLF 
criteria  requires  owners  and  operators  of 
MSWLF  units  accepting  waste  after 
October  9, 1991,  but  ceasing  receipt  of 
waste  before  October  9, 1993,  to 
complete  closure  activities  at  their 
MSWLF  unit  within  six  months  of  last 
receipt  of  waste  by  placing  a  cover  on 
the  unit  that  is  in  compliance  with  the 
cover  requirements  of  40  CFR  258.60(a). 
Owners  and  operators  who  fail  to 
complete  cover  installation  within  this 
six  month  period  are  subject  to  all  of  the 
requirements  of  the  landfill  criteria. 

Since  publication  of  the  Final  Rule, 
the  Agency  has  received  a  number  of 
inquiries  regarding  the  practicality  of 
requiring  cover  to  be  placed  within  six 
months  of  last  receipt  of  waste.  Owners 
and  operators  that  wish  to  accept  waste 


until  the  last  possible  date  before  being 
subject  to  the  full  Subtitle  D  criteria 
(i.e.,  cease  receipt  of  waste  by  October 
9, 1993)  would  M  required  to  close 
during  the  late  fall/winter  months  of 
OctolMr  through  March.  Construction  of 
a  landfill  cover  during  winter  weather 
in  some  parts  of  the  coxmtry  would  be 
most  difficult  and  would  be  subject  to 
the  most  delays  that  would  make  it 
difficult,  if  not  impossible,  to  complete 
within  the  six  month  timefirame 
required. 

To  facilitate  cover  installation  for 
those  landfill  owners  and  operators  who 
intend  to  cease  receipt  of  waste  by  their 
respective  effective  date,  the  Agency  is 
today  proposing  to  modify  the 
requirement  that  a  cover  be  placed 
within  six  months  of  last  receipt  of 
waste  by  replacing  it  with  a  requirement 
that  cover  installation  be  completed  by 
a  date  certain — October  9, 1994.  Again, 
should  the  owner/operator  fail  to  install 
a  cover  by  this  new  date,  they  would  be 
subject  to  all  of  the  requirements  of  part 
258.  Owners  and  operators  of  landfills 
that  are  subject  to  die  October  9, 1993 
effective  date  would  then  have  one  year 
to  install  a  cover,  while  owners  and 
operators  of  landfills  that  would  be 
subject  to  the  proposed  April  9, 1994 
effective  date  would  have  six  months  to 
install  a  cover.  Both  time  fiames  will 
provide  at  least  six  months  of  moderate 
weather  during  which  to  plan  and 
install  a  landfill  cover.  To  accommodate 
the  weather  concerns  of  owners  and 
operators  of  landfills  that  qualify  for  the 
small  landfill  exemption  (under 
§  258.1(f))  and  intend  to  cease  receipt  of 
waste  before  the  proposed  October  9, 
1995  effective  date,  today’s  proposed 
rule  would  require  cover  installation  by 
October  9, 1996. 

VII.  Summary  of  This  Proposed  Rule 

Table  I  provides  a  summary  of  the 
changes  to  the  effective  dates  of  the 
MSWLF  criteria  as  outlined  in  today’s 
proposed  rule. 


Table  I.— Summary  of  Proposed  Changes  to  the  Effective  Dates  of  the  MSWLF  Criteria 


General  effective  date'  . 

This  is  the  effective  date 
for  location,  operation, 
design,  and  closure/  | 
post-closure . I 


New,  existing,  and  lat¬ 
eral  expansion 
MSWLF  units  accept¬ 
ing  greater  than  100 
TPD 


Oct.  9. 1993  . 


Existino  and  lateral  expansion  MSWLF  units 
accepting  less  than  100  TPD;  are  located  in  j 
a  state  that  has  submitted  an  application  for  | 
approval  by  10/9/93  or  are  located  on  Tribal  j 
larnn;  and  are  not  on  the  NPL  : 


MSWLF  units  that  meet  the  small  landfiH  ex¬ 
emption  in  40  CFR  §258.1(0 
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Table  I.— Summary  of  Proposed  Changes  to  the  Effective  Dates  of  the  MSWLF  Criteria— Continued 


New,  eodsting,  and  iat- 
erai  expansion 
MSWLF  units  accMt- 
ing  greater  than  loO 
TPD 

Erdsting  arxi  taterai  expansion  MSWLF  units 
acceplmg  lass  then  100  TPD;  are  located  in 
a  state  that  has  submitted  an  application  for 
approval  by  10/9/93  or  are  locked  on  Tribal 
iancK;  and  are  not  on  the  NPL 

MSWLF  units  that  meet  the  small  landfili  ex- 
emiMion  in  40  CFR  §258.1(f) 

Data  by  which  doaura 
activitias  must  be 
complatedlfcaasara- 
caipt  of  wasta  by  tha 
genaral  effective  data. 

Effective  date  of  ground- 

Oct  9, 100A 

Oct  9, 1994  . . 

Oct.  9,  1996. 

Oct  9,  1995  for  MSWLF  units  lass  than  2 

Prior  to  receipt  of 

Oct  9,  1993  for  new  units;  Oct  9,  1994 

water  monitoring  arxJ 

waste  of  new  units; 

through  Oct  9,  1996  for  existing  and  lat- 

miles  from  a  drirdtmg  water  intake;  Oct  9, 

corractiva  action. 

Oct  8, 1994 

era!  expansions. 

1996  for  MSWLF  units  greater  than  2 

Effective  date  of  finar>- 

through  Oct  9, 

1996  for  existing 
units  arxl  lateral  ex¬ 
pansions. 

Apr.  ft,  19QS  . 

Apr.  9, 1995 . . . . . 

miies  from  a  drinking  water  intake. 

Oct  9, 1995. 

dai  assurance  re¬ 
quirements. 

1 1f  rec^s  waste  on  or  after  this  date  must  comply  wNh  aN  of  Part  258. 


Vm.  Request  forCouunents 

Throughout  today’s  proposed  rule,  the 
Agency  solicited  comments  <m  a 
numbra  of  specific  issues  such  as:  (1) 

The  types  of  calculatirms  necessary  to 
avoid  extending  the  effective  date  fix' 
historically  lai^r  facilities  accepting 
greater  than  100  tons  per  day  and  (2) 
dtemative  groimd-water  monitc^g 
programs  l^t  could  accommodate  the 
practicable  capability  of  very  small 
landfill  owners/operators  that  are  no 
longer  exempt  from  ground-water 
monitoring  due  to  the  Court’s  decision. 

While  t^  Agency  is  interested  in 
these  specific  comments,  the  Agracy  is 
requesting  comments  on  all  aspects  of 
today’s  proposal.  In  particular,  EPA  is 
soliciting  cmnments  on  the  four  major 
aspects  of  today’s  proposal:  (1)  To  delay 
the  effective  date  for  landfills  accepting 
100  TPD  or  less  and  are  located  in  either 
a  state  that  has  submitted  an  application 
for  permit  program  approval  by  October 
9, 1993  or  are  located  on  Indian  lands; 
(2)  to  delay  the  effective  date  of  all  of 
the  MSWLF  criteria  for  two  years  for 
those  landfills  meeting  the  small  landfill 
exemption  in  258.1(f);  (3)  to  delay  the 
effective  date  of  the  Vandal  assurance 
requirements  for  all  MSWLFs  until 
April  9, 1995;  and  (4)  to  require  that 
those  landfills  ceasing  receipt  of  waste 
by  their  respective  effective  date 
complete  final  cover  installation  by 
Octc^r  9, 1994. 

In  addition  to  the  aforementioned 
issues,  the  Agency  is  concerned  about 
the  recent  flooding  in  midwestem  states 
and  the  ability  of  localities  to  manage 
the  potentially  dramatic  increase  in 
solid  waste  that  may  be  generated  as  a 
result  of  clean-up  efforts.  These 
concerns  include:  (1)  Whether  certain 


MSWLFs  that  may  have  qualified  fOT  the 
six-mtmth  extension  tmder  today’s 
proposed  rule  may  no  Icmger  qualify 
because  of  the  drastic  increase  in 
waste  generated  as  a  result  of  the  floods; 
(2)  whether  a  six-month  extension  is  an 
adequate  time  frame  for  owner/ 
operators  of  MSWLFs  in  areas  impacted 
by  the  flooding  to  meet  the  Part  258 
requirements;  and  (3)  whether  MSWLFs 
accepting  greater  than  100  TPD  of  waste 
also  may  now  require  an  effective  date 
extension  to  accommodate  the 
additional  waste  generated  by  the 
floods. 

Giv«i  these  concerns,  EPA  is  today 
soliciting  comments  cm  how  best  to 
accommodate  MSWLFs  that  have  been 
directly  affected  by  the  flood  waters  and 
MSWLFs  that  may  be  located  outside 
the  flooded  areas,  but  will  receive  a 
dramatic  increase  in  waste  as  a  result  of 
flood.  Examples  of  such 
accommodations  could  include  an 
increase  in  the  *170  criterion  for  an 
extension  (i.e.,  greater  than  100  TPD)  or 
an  additional  time  extension  for  these 
landfills  (i.e.,  greater  than  six  months). 

IX.  Economic  and  Regulatory  Impacts 
A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  new 
regulation  is  a  “major”  rule  and  prepare 
a  Regulatory  Impact  Analysis  (RIA)  in 
connection  with  a  major  rule.  A  “major” 
rule  is  defined  as  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state/Tribal,  and  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 


on  competition,  employment, 
investmmit,  productivity,  innovation  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  proposal,  if  finalized,  will  have 
none  of  the  above  effects  because 
amendments  to  the  regulations  outlined 
in  this  proposal  will,  except  for  the 

{)rovi8ion  requiring  dry/remote  small 
andfills  accepting  less  than  20  TPD  to 
perform  ground-water  monitoring, 
reduce  requirements  imposed  by  the  40 
CFR  part  258  criteria.  Agency  data 
indicate  that  the  costs  of  ground-water 
monitoring  requirements  for  small 
landfills  will  not  result  in  this  rule 
being  defined  as  a  “major  rule”  for  the 
purposes  of  determining  whether  to 
conduct  an  RIA.  Moreover,  under  this 
proposal,  owners/operators  of  MSWLFs 
that  meet  the  small  landfill  exemption 
of  §  258.1(f)  are  provided  regulatory 
relief  by  a  delayed  effective  date. 

During  the  development  of  the  revised 
Subtitle  D  Criteria  (October  9, 1991), 
EPA  developed  rough  cost  estimates  for 
a  wide  variety  of  regulatory  options. 

EPA  estimated  that  the  annualized  costs 
attributable  to  the  revised  criteria  for 
landfills  accepting  less  than  20  tons  per 
day  and  located  in  areas  receiving  less 
than  25  inches  of  precipitation  per  year 
were  approximately  $13  million  per 
year  (represented  in  1992  dollars). 

While  these  costs  represent  groimd- 
water  monitoring,  design,  closure,  post- 
closme  care  and  corrective  action,  the 
majority  of  the  costs  are  ground-water 
monitoring  and  thus  should  represent  a 
rough  estimate  of  ground-water 
monitoring  costs  resulting  from  the 
court  decision.  These  national  costs 
were  developed  using  the  same 
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assumptions  as  those  in  the  Regulatory 
Impact  Analysis  (RIA)  developed  for  the 
revised  Criteria.  For  example,  EPA 
assumed  reduced  costs  for  ground-water 
monitoring  for  landhlls  located  in  states 
already  requiring  ground-water 
monitoring  (39  states  required  ground- 
water  monitoring  in  1991).  This  cost 
estimate  was  based  on  an  initial 
universe  of  1020  small  landfills  that 
were  assumed  to  close  over  time  and 
were  replaced  by  fewer  larger,  less 
expensive  regionalized  landfills. 

The  Agency  does  not  believe  a 
significant  number  of  MSWLFs  will 
experience  corrective  action  costs  due  to 
the  Court’s  decision  for  several  reasons. 
First,  of  the  small  landfills  that  would 
have  qualified  for  the  small  landfill 
exemption,  it  is  difficult  to  estimate  the 
number  of  these  landfills  that  will 
continue  to  operate  now  that  they  are 
required  to  perform  ground-water 
monitoring.  Many  will  choose  to  close 
because  of  these  new  requirements. 
Second,  it  is  highly  unlikely  that 
continued  operation  of  these  small 
landfills  will  result  in  ground-water 
contamination  that  requires  corrective 
action.  Because  these  landfills  generally 
are  located  in  dry  areas  receiving  less 
than  25  inches  of  precipitation  per  year, 
very  little  leachate  will  be  available  for 
release  to  the  ground  water. 
Additionally,  many  of  these  small  dry 
landfills  are  situated  above  aquifers  that 
are  located  several  hundred  feet  below 
the  ground  surface,  thereby  creating  a 
significant  natural  barrier  to  threat  of 
contamination.  Third,  even  if  these 
landfill  owners/operators  detected 
contamination  that  would  trigger 
corrective  action,  the  MSWLF  criteria 
currently  allow  the  Director  of  a  state 
with  an  EPA-approved  permit  program 
to  waive  corrective  action  under  the 
circumstances  outlined  in  40  CFR 
253.57(e). 

Thus,  given  these  factors,  it  is  difficult 
to  estimate  the  national  cost  impact  of 
corrective  action  on  these  small 
landfills.  The  Agency  believes  that  few, 
if  any,  would  contaminate  ground  water 
and  be  required  to  perform  these  clean¬ 
up  activities.  However,  if  a  landfill  did 
trigger  corrective  action  in  a  state  that 
required  clean-up,  the  Agency  estimates 
that  the  average  total  annualized  cost 
(over  20  years)  of  corrective  action  for 
that  landfill  would  range  fi'om 
approximately  $160,000  to  $350,000  per 
year.  These  costs  assume  pump  and 
treat  clean-up  technology  and  a  40-year 
post-closure  care  period. 

Again,  most  of  the  cost  assumptions 
in  this  estimate  are  based  on  unit  cost 
assumptions  finm  the  Regulatory  Impact 
Analysis  for  the  Revised  Subtitle  D 
Criteria  found  in  docket  number  F-91- 


CMLF-FFFFF.  The  Agency  requests 
comments  on  cost  assumptions 
including  specifically  the  estimated 
number  of  small  landfills  which  would 
be  affected  by  today’s  proposed  rule, 
and  the  estimated  costs  of  ground-water 
monitoring  and  corrective  action. 

Because  the  proposed  rulemaking 
does  not  meet  the  definition  of  a  major 
regulation,  the  Agency  is  not  conducting 
a  Regulatory  Impact  Analysis  at  this 
time.  Today’s  proposal  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  estimates  of  potential  total 
annualized  costs  for  specific  landfills 
are  discussed  above  in  Section  IX-A. 
However,  not  all  landfills  will 
experience  these  costs.  Several  landfills 
are  located  in  states  that  already  require 
ground-water  monitoring,  liners  and 
covers,  and/or  corrective  action  and 
thus  there  would  be  little  incremental 
cost  to  these  landfills  due  to  the  court 
decision.  In  addition,  EPA  believes 
there,  will  be  a  reduction  in  small 
landfills  over  time  as  these  landfills 
close  and  communities  regionalize. 
Therefore,  one  cannot  use  the  unit  cost 
figures  cited  below  to  provide  a  national 
estimate  of  cost  impact  due  to  the 
Court’s  decision. 

The  proposed  amendments  to  40  CFR 
part  258,  except  for  the  provision 
requiring  dry/remote  small  landfills 
accepting  less  than  20  TPD  to  perform 
ground-water  monitoring,  has  the 
general  effect  of  reducing  the 
requirements  of  the  Part  258  criteria, 
thereby  imposing  no  additional 
economic  impact  to  small  entities.  The 
provision  requiring  dry/remote  landfills 
accepting  less  than  20  TPD  to  perform 
ground-water  monitoring  could  have  a 
significant  economic  impact  on  these 
small  entities.  Agency  data  indicate  that 
economic  impact  will  vary  with  size, 
with  larger  landfills  experiencing  a 
relatively  moderate  cost  increase  when 
compared  to  smaller  landfills  where 
economies  of  scale  are  not  available. 
Agency  data  indicate  that  the  total 
annualized  costs  of  ground-water 


monitoring  for  a  MSWLF  unit  accepting 
approximately  10  TPD  would  cost  about 
$40  to  $50  per  household,  while  for 
landfills  accepting  less  than  one  TPD 
(the  Agency  estimates  that 
approximately  one-third  to  one-half  of 
all  MSWLF  imits  that  qualify  for  the 
exemption  are  in  this  size  category),  the 
annualized  cost  per  household  could 
range  fi-om  $270  to  $350  per  household. 
The  higher  number  in  these  ranges 
assumes  that  the  existing  landfill  life 
will  be  10  years  and  will  be  replaced  by 
a  new  landfill  with  a  life  of  20  years. 

The  larger  number  assumes  an  existing 
landfill  life  of  20  years.  In  making  these 
estimates,  the  Agency  assumed  that  10 
TPD  facilities  would  install  five  ground- 
water  monitoring  wells,  while  the  one 
TPD  facilities  would  install  three  wells. 
These  cost  figures  are  a  rough  estimate 
using  national  unit  costs;  labor  and 
equipment  costs  will  vary  per  site  and 
may  be  more  expensive  in  rural,  remote 
areas  of  the  country. 

The  Agency  has  not  estimated  the 
number  of  small  landfills  that  will  be 
affected.  According  to  the  1986  landfill 
survey,  many  of  the  small  landfills  had 
plans  to  close  by  1995.  Others  have  been 
closed  as  communities  participate  in 
regionalized  waste  management. 
Therefore,  while  in  1986  there  were 
over  1,000  landfills  that  would  be 
affected  by  today’s  rule,  it  is  unclear 
how  many  are  in  this  universe  today. 

While  the  Agency  believes  that  these 
are  substantial  impacts,  the  court 
decision  leaves  the  Agency  no  choice 
but  to  promulgate  these  changes. 
However,  as  mentioned  earlier,  the 
Agency  is  soliciting  comment  on 
alternative  ground-water  monitoring 
requirements  that  could  accommodate 
the  practicable  capability  of  small 
landfills  through  consideration  of  size, 
location,  and  climate,  while  ensuring 
that  the  program  is  adequate  to  detect 
contamination. 

C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  new  reporting,  notification,  or 
recordkeeping  provisions  associated 
with  today’s  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  258 

Corrective  action.  Ground- water 
monitoring.  Household  hazardous 
waste.  Liner  requirements.  Liquids  in 
landfills,  State/Tribal  permit  program 
approval  and  adequacy.  Security 
measures.  Small  quantity  generators. 
Waste  treatment  and  disposal.  Water 
pollution  control. 
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Dated:  July  22. 1993. 

Carol  M.  Browner, 

Admiaistrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  254-CRrrERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS  (EFF.  10-9- 
93) 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Autharity:  42  U.S.C  6907(aX3).  6944(a) 
and  6949(c);  33  U.S.C.  1345(d)  and  (a). 

2.  Section  258.1  is  emended  by 
revising  paragraphs  (d),  (e),  (f)(1) 
introductory  te^,  (0(3),  and  Q)  to  read 
as  follows: 

§  258.1  Purpose,  scope,  and  applicabUity. 

•  *  *  •  * 

(d)(1)  MSWLF  units  that  meet  the 
conditions  of  §  258.1(e)(2)  and  receive 
waste  after  October  9, 1991  but  stop 
receiving  waste  before  April  9. 1994,  are 
exempt  from  all  the  requirements  of  this 
part  258,  except  tlie  final  cover 
requirement  specified  in  §  258.60(a). 

The  final  cover  must  be  installed  by 
October  9, 1994.  Owners  or  operators  of 
MSWLF  units  described  in  this 
paragraph  that  fail  to  complete  cover 
installation  by  October  9. 1994  will  be 
subject  to  all  the  requirements  of  this 
part  258,  unless  otherwise  specified. 

(2)  MSWLF  units  that  meet  the 
conditions  of  §  258.1(f)(1)  and  receive 
waste  after  October  9. 1991  but  stop 
receiving  waste  before  October  9. 1995, 
are  exempt  from  all  the  requirements  of 
this  part  258.  except  the  final  cover 
requirement  specified  in  §  258.60(a). 

The  final  cover  must  be  installed  by 
October  9, 1996.  Owners  or  operators  of 
MSWLF  units  described  in  this 
paragraph  that  fail  to  complete  cover 
installation  by  Ortober  9, 1996  will  be 
subject  to  all  the  requirements  of  this 
peul  258,  unless  otherwise  specified. 

(3)  MSWLF  imits  that  do  not  meet  the 
conditions  of  §  258.1(e)(2)  or  (f)  and 
receive  waste  after  October  9, 1991  but 
stop  receiving  waste  before  October  9, 
1993,  are  exempt  from  all  the 
requirements  of  this  part  258,  except  the 
final  cover  requirement  specified  in 

§  258.60(a).  The  final  cover  must  be 
installed  by  October  9, 1994.  Owners  or 
operators  of  MSWLF  units  described  in 
this  paragraph  that  fail  to  complete 
cover  installation  by  October  9, 1994 
will  be  subject  to  all  the  requirements  of 
this  part  258,  unless  otherwise 
specified. 

(eMl)  All  MSWLF  units  that  receive 
waste  on  or  after  October  9, 1993,  except 
those  units  that  qualify  for  a  delay 


under  paragraph  (eK2)  w  (3)  of  this 
section,  must  comply  vrith  all 
requirements  of  this  part  258  unless 
otherwise  specified. 

(2)  The  effective  date  is  April  9, 1994 
for  an  existing  MSWLF  unit  or  a  lateral 
expansion  of  an  existing  MSWLF  unit 
that  meets  the  following  conditions: 

(i)  The  MSWLF  unit  disposed  of  100 
tons  per  day  or  less  of  solid  waste 
between  October  9, 1991  and  October  9. 
1992; 

(ii)  The  unit  does  not  dispose  of  more 
than  an  average  of  100  TPD  of  solid 
waste  each  month  between  October  9, 
1993  and  April  9. 1994; 

(iii)  The  MSWIF  unit  is  located  in  a 
state  that  has  submitted  an  application 
for  permit  program  approval  to  EPA  by 
October  9, 1993  or  is  located  on  Indian 
Lands  or  Indian  Cfountry;  and 

(iv)  The  MSWLF  imit  is  not  on  the 
National  Priorities  List  (NPL)  as  found 
in  appendix  B  to  40  CFR  part  300. 

(3)  The  effective  date  is  October  9, 
1995  for  a  MSWLF  unit  that  meets  the 
conditions  for  the  exemption  in 
paragraph  (f)(1)  of  this  section. 

(0(1)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  xinits, 
and  lateral  expansions  that  dispose  of 
less  than  twenty  (20)  tons  of  municipal 
solid  waste  daily,  based  on  an  annual 
average,  are  exempt  from  subpart  D  of 
this  part,  so  long  as  there  is  no  evidmice 
of  ground-water  contamination  from  the 
MSWLF  unit,  and  the  MSWLF  unit 
serves: 

*  *  •  81  * 


jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  throughout  the 
reservation; 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territory  thereof, 
and  vmether  within  or  without  the 
limits  of  the  State;  and 

(3)  All  Indian  allotments,  the  Indian 
titles  to  whidi  have  not  been 
extinguished,  including  rights  of  way 
running  through  the  same. 

Indian  Tribe  or  Tribe  means  any 
Indian  tribe,  band,  nation,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising  substantial 
governmental  duties  and  powers  on 
Indian  lands. 

***** 

4.  Section  258.50  is  amended  by 
revising  paragraph  (c)  introductory  text, 
by  redesignating  paragraphs  (e),  (f)  and 
(g)  as  paragraplu  (f),  (g),  and  (h);  and  by 
adding  paragraph  (e)  to  read  as  follows: 

S  258.50  Applicabmty. 
***** 

(c)  Owners  and  operators  of  MSWLF 
units,  except  those  meeting  the 
conditions  of  §  258.1(f),  must  comply 
with  the  ground- water  monitoring 
requirements  of  this  part  according  to 
the  following  schedule  unless  an 
alternative  schedule  is  specified  under 
paragraph  (d)  of  this  section: 
***** 


(3)  If  the  owner  or  operator  of  a  new 
MSWLF  unit,  existing  MSWLF  unit,  ot 
lateral  expansion  has  knowledge  of 
ground-water  contamination  resulting 
from  the  imit  that  has  asserted  the 
exemp>tion  in  paragraph  (f)(l)(i)  or 
(f)(l)(ii)  of  this  section,  the  owner  or 
operator  must  notify  the  state  Director  of 
such  contamination  and,  thereafter, 
comply  with  subpart  D  of  this  part. 
***** 

(j)  Subpart  G  of  this  pcut  is  effective 
April  9, 1995,  except  for  MSWLF  units 
meeting  the  requirements  cf  paragraph 
(f)(1)  of  this  section,  in  which  case  the 
effective  date  of  subpart  G  is  October  9, 
1995. 

***** 

3.  Section  258.2  is  amended  by 
adding  definitions  for  “Indian  lands  or 
Indian  (Country”  and  “Indian  tribe  or 
Tribe"  in  alphabetical  order  to  read  as 
follows: 


(e)  Owners  and  operators  of  all 
MSWLF  units  that  meet  the  conditions 
of  §  258.1(0(1)  must  comply  with  the 
ground-water  monitoring  requirements 
of  this  part  according  to  the  following 
schedule: 

(1)  Ail  MSWLF  units  less  than  two 
miles  from  a  drinking  water  intake 
(surface  or  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§§  258.51  through  258.55  by  October  9. 
1995; 

(2)  All  MSWLF  units  greater  than  two 
miles  from  a  drinking  water  intake 
(surface  or.  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§§  258.51  through  258.55  by  October  9. 
1996. 

***** 

5.  Section  258.70  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§258.2  Definitions. 

*  *  *  * 


§  258.70  Af^>ticability  end  effective  dele. 
***** 


Indian  lands  or  Indian  country  means:  (b)  The  requirements  of  this  section 

(1)  All  land  within  the  limits  of  any  are  effective  April  9, 1995  except  for 
Indian  reservation  under  the  MSWLF  units  meeting  the  conditions  of 
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§  258.1(f)(1),  in  which  case  the  effective 
date  is  Qkkober  9, 1995. 

6.  Section  258.74  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows; 

§258.74  Allowable  mechanisms. 
***** 

(a)  *  *  * 

(5)  The  initial  payment  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  this  section  (April  9, 1995,  or 
October  9, 1995  for  MSWLF  imits 
meeting  the  conditions  of  §  258.1(f)(1)), 
whichever  is  later,  in  the  case  of  closure 
and  post-closvue  care,  or  no  later  than 
120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §258.58.*  *  * 
***** 

7.  Section  258.74  is  amended  by 
revising  the  third  sentence  of  paragraph 

(b)(1);  by  revising  the  second  sentence 


of  paragraph  (c)(1);  and  by  revising  the 
second  sentence  of  paragraph  (d)(1)  to 
read  as  follows: 

§258.74  Allowable  mechanisms. 
***** 

(b) *** 

(1)  *  *  *  The  bond  must  be  effective 
before  the  initial  receipt  of  waste  or 
before  the  effective  date  of  this  section 
(April  9, 1995,  or  October  9, 1995  for 
MSWLF  imits  meeting  the  conditions  of 
§  258.1(f)(1)).  whichever  is  later,  in  the 
case  of  closvue  and  post-closure  care,  or 
no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58.*  *  * 
***** 

(c)  *  *  * 

(1)  *  *  *  The  letter  of  credit  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  this 
section  (April  9. 1995,  or  October  9, 


1995  for  MSWLF  units  meeting  the 
conditions  of  §  258.1(f)(1)).  wldchever  is 
later,  in  the  case  of  closure  and  post¬ 
closure  care,  or  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §  258.58.*  *  * 

•  •  •  •  * 

(d)  *  *  * 

(1)  *  *  *  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  this 
section  (April  9, 1995,  or  October  9. 
1995  for  MSWLF  units  meeting  the 
conditions  of  §  258.1(f)(1)).  whichever  is 
later,  in  the  case  of  closure  and  post¬ 
closure  care,  or  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §258.58.*  *  * 
***** 
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FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LS  A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription.  ' 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LS  A 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LS  A. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month.  % 

. 

A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
□  YES  ,  please  send  me  the  following: 


Order  Procestirig  Code: 
♦ 


Charge  your  order. 

'  It’s  Easy! 

To  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  [ZJ  Q 


Please  Choose  Method  of  Payment: 

CZl  Check  Payable  to  the  Superintendent  of  Documents 

lJ  GPO  Deoosit  Account  1 _ 1 _ 1 _ 1. 

TTT1-n 

EZl  VISA  or  MasterCard  Account 

1  1  1  1  1  M  1  1  1  1  1  1  1  1  M  n  1  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(^193) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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